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CasEs ruled and decreed in the 


1781. “The General Queftion is, “ Whether on all the citcugndi snes 
iwv~ * of this cafe, the Ship or Cargo, or both, or any part of the 
« Cargo, be a prize; and as fuich ought to be condemned and 

" « confifcated ?”—-The Libellants contend that both Ship and + 
Cargo are prize—if not the Ship, yet the Cargo is prize 3 ; if not 
the whole of the Cargo, yet the principal part of it muft be 

condemned. 

Different grounds haye been taken to fupport thefe ereral 
pofitions—One ground is taken to affe& both Ship and Cargo ; 
o her and different grounds to a the'Cargo ; other and dif- 


ferent grounds to affect the principal part of it. 
The.arg tay agai ‘Ship and Cargo is this : 


By the Hee wer en ations, afte: capture and otcupation for 
twenty-four hours, the rhe capturgd is transferred to the 
Captors > But the in queftion were captured 
and oecupied twent t ho rs—therefore the“property was 
transferred..to thatCaptors aia as thé Captors were: Britith fub- 
M jects, the pro was Britith propertyjyand therefore legally: 
attacked and captured by the America ateer Ayziel. y 
‘Phere is no doubt, but that a capt ture atithorized by the 
Rights of War transfers the par ot 2 Oto thes Captor ; “but the 
Queftion Is, whether a my oe by the sights of 
war cam have that Jegab Claimant ager “that 
« the Ship es ndricinally Brit but Diiap Neutral pro- 
« perty; and that¢he"Cargo alfo iginally. Britifh But 
“ Neutral Property, in conféquetice GF Articles of Capitkletidn, 
on the con ft of Reminica, by ip, the arms of his 


on cafes sehprvtdaatadiizes by the: 

1 ae was the property ot 
sneha d_ where a capture, 
patbeen eat to. change the 


ptopesty ; butiany authorities 2 a brought te they, that: 
“1 is cffFeetéd by fuck + To fap thatea capture 

wight is opt of the fangfjon a tion of the rights of war,. 

can néverthidle (derive a validi fom thewrights of war, is fure- 

ly a contradiction in —< rights of Warycan only take 

place among ues, an Sn arellc test a captiire can give no right, * 

uitlefs ‘the red be-the pees of an enemy. But 

itis {tated be ip, and Cargo, 1 in the prefent cafe, were 

originally {thateis. sai Eoodenshy to the Brith capture) in the 

prédieament OF neutral property: No property then was tran 

red by the captuée, andwf confeguence the property in 

‘Was not trpott the ground it bas beent td 

petty. Pe “fai faét cannet 

“ capture in ‘this.cafe was riot atithdtjzed the vig ri 


yf for it depentls upon the wil of the fovereign, 


* ve 
’ 





bass: 
Pe 
* 3 é 


gt * % 
E * 
Feverat. Court of Arrears. ~ 3 ee: 
ad a 
4 rage and capture, fupra altum mare, by nig fubjects of the 1781. 
« property of fubjects of another nation, fhall be an illegal and nent: 7 
‘ piratical at, or.amact of hoftility: ‘That the fovereign is ae 
* not obliged to promulge his will on the Sberheal he ma " 
‘ war, and that as the human will ty 1 exiftence, 
¢ it cannot be afcertained but by a get of it. bythe fo- 
« vereign himfelf, and thercfore nom ¢ that he capture 
« in the prefent cafe was authoriz ee re crown, ‘and 
“fo a fair act of hoftility, authorized by ‘the rights of War.” - 
This argument is-ingenious and olaubtble, but not folid. As 
the ftate of nature was a.ftate of, peace, and ftate of war, 
the natural flate of nation 9 a {tate of pede d fociety,. and 
hence #tis.a maxim, of the law of natigns, Py hit it on every ™ 
principle of reafon, ja jéftice sail oraicy, at ohe nation ought 
not to. do an,injury to another. As the A ss ot te 


nations) is,a ftate Meee and» bene 

rally bound to rer endihip — 
be prefumed to ween nations ; andither 

founds a Gaim” upon the ri ols of Wars muff . p 

pace ptt by fome national hoftility amd 


ut mere conjecture, oP re : 
competent evidence it i 
apture: by 


The act of the fd} 
unléfs the fubject has. 


do it: si a this café, 


of the Briti/h privateers e3 
flances, of oF, 
But it is atked” gw! iv 
“ prehended ; 
=? iach OTs 


“ of thiggeafe as prize Y nig Wagseomrhitted by 

“< Briti/h priyatetryand deo pa the Britifl fation, chars 

«“ ble with yee bou npeniation.” iz 
We are. ifelined wo think, we ro-apply 

the Briti/h crown sh ir the at told 

‘¢ altho’ ” llisfadtion wee done, yet it we dnp i 

« only tothe wrong dene by.the Brigfbppivataer, ¥ 

‘ ed only ithe’ feigure and detenti om. FT 


« was  expedjed fi forthip avd cargo, they’ muf 
¢ for it, whole courts decl: ated: ‘a condenin 


es éts reaped thelffuits of it.’ ge 7 aly ; . 
f, *tis’ alledy 7. « the lake ot dir b of.Congrcts i is. 
fs and Mec that affer a. capture, east er 
ae Date sect the. property captured th be prize.” 4" 

The rie of Congrels certainly {peaks of a legak ca 
Bi different conitipGion would me tes both to 1 
A2 term 


a 





4 Cases ruled and decreed im tlic 


1781. terms and fpirit, or intention, ofit. Prize is gincuslipiclchai a 
am technical term to exprefs a legal capture; and Congrefs having 


adopted it in framing of the ordinance, the general fenfe or ac- 
ceptation of it muft determine its import and fignification. But 
_ fuppofe the term.prize ee acapture, withoutany 
reference to its legality, and the fpirit and imention of 
the ordinance. to bic gpgrie prize all captures, both legal and iile- 
gal, after twenty-four 3 it does not follow that it would 
affe&t the prefent cafe. ‘The porns: toe of a country cannot 
change the lay, of nations, fo as*to,bind fubjects of | nll: 
nation; and by the law of nations a. neutral fubject, whofe pro- 


perty has ly captured, , purfue and recover that 
property in w atever country ig is found, unlefs a competert 
jurifdiction has d it The aa laws of a 
country can.only own fubjeéts. “0 


The ordinance OF Congrefs #in truffi a few regulation of the 
gus pot ond hele csr it to 4 fecapture. within twenty-four 
ours, and can only relate to ubjects of the Uni- 
ted Statés® it adopts the spe of France, aid’ ng toe 
telates only to the’ fubjetts of Prange, Tf both cafes, with rega 
to the owner, o /ubjed?, t d is not paffed a ey 
before the expiration of ve But put the c 
of a capture and ale of it y Ts to.a neu- 
tral fubjeét ; the fale is certainly g 
owner; for the quéftion mu ft*be 
and by the Jaw of nations, the Prope 
theveaptor asifoon : as its 

Both theerdi fore cs " i Mrsisce > in 
our opigjon re fily to; m a fubje& and 
Lenape, and rit Lo!props “Wy ag and re- 
captures: pee nt drawn law of 

with regard to Piratet, do not apply to prefer 
s : geecate pirates - not. f wae.” 

If the alyfact wit eM t0; the Telia 
cafe could pe oath joned, that pirates have 
not the rights of war ah Is it not nite Be act Wi:hout au- 
thority and commiffion from thei cei Ani is it not ob- 
jected and proved, Dae the ford ) priva ing regard . the 

propert withou commiffion thority from 
the Bri ent} » $0 far from there Tee any ai ifumilerity in 
the cafes, it is im, fact the very cafe in judgihent, confideriy 
on the firft ground of atgument. 


But, it is alledged, “that the capture by ‘the!Briti, 
«< mult be confidered as legal: For, after a capture and 






















ve upof the 
aes the law of n&tions, 


ph transferred to 










*¢ tion for twenty-four hours, the legality-of ait Me is . 
« open for quefiion, and examination.” a 
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“Raoeailh Court oF ——— 


cm we muit never be fuffered 5 thedte is. no . 
precedent for it to be found in any of our books’; it errant 
and deftroysthe diftin€tion between right and —— 3 it gi 
a fan€tion to injuctice, tobbery and piagyy and iio 
by the laws, wean and praétice of 
the cafe fo often quoted, 2 Birr. per fays, 
«“ whether the property is ot 2 
‘* happen between the owner and we 
“< owner and the recaptor.” Bout the quetion cobld never 
happen between the owner and the recaptor, if the, legality of ~ 
the capture was not examinable:on'ev in 
as prize. The quéftion is—Prize or no Prize whether 
the capture be legal or not. a 

‘The legality of a capture gs) Bpen for 
tion, till a competent hat Rao deci 


dectee pafies for cv n as prize ; 
further queftions andéexaminations are p 


ties, and all fo: ¢ efto to fa » 
legal,” and ee Be Ns ori y 
juréd muft apply for redréfs to that oe 
committed the error or pia, 
«¢ Great difficulties 
pation for 24 houngfho 
« dence of property amithe 
® gal,” » And it is afked 
« the firft propriety to were 
‘ the common kaw f°” 
making out titles, be edin Ad 
Every libel ftates a the th 
net only be ftated, a ) wi = 
libel in this cafe, tha 
ty, atid the @¥idence to prove it is, * poffe 
of it by the Britijh privateer.” “ 
A title thus traced is a good ome, in a-court of common 
except in a fingl€ cafe,:"it is a good title 
except the right o owner. ‘This exception is fo: 
ciple of reafon"and juftiee ; it Ought nét 
courts of commion law, buélin every court; 5 
between right and wrong is preferved,. 
Poifeffion and'oceupation ought, upon a q 
have the fame influencé in courts of admiralty, as 
common law : it oun be confidered as oer title, and con- 
clufiy€ pon all mankind except the right eruner. Such’a title is 
clearof all difhculties in the proof of it; itcrcades the neceflity 
of a at deduction of title from the firft proprietor'down to 
te peor 5 ibis diferigaged from thofe entanglements, which 
r om @ variety of poflible changes and mutations of the 
ee pto- 
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178%. property ; and it cannét be fhiook, but when vg) honeff man 

—y~— will fay it ought to be thook —when the right Owner appears. 
and proves his property. We have now done with the obfervati- 
ons and reafor g, that rclate to the ‘firit ground of argument : 
and.are of} on that if the fhip and cargo were originally 


neutralproperty, the ca occupation for,24 hours did 4 
ad it into ‘role and make it prize. ¢ 
another ‘gr been nur tOaffet the cargo: The 


° libellant8 Ke “ chat the ii oreo eer uce and growth of Do- 


pret minica ; that roperty of Britifh fubjeés of 
istnd iM foe ge neutral property, but ~~ 

a ivtnd a 
To this ‘the ah ois i after hiakdecfirdtion of 
_* inten eco at # i. e of thefe Sgics with France, 
ritifa 1 da va hee arms of his moft 
n of “it, artieles of 
























































rifige Maj PY, hth 
eapitulati t ‘a ol ness and pofleffors of 
ehtates m : pote nd enjoyment 


"of them, and in : 
by an equal” ee 

Ifland fince the conquait Tas: 
yern France; that be 


port was Obtaindé from the F 
manders of “Freich armed ve 


ing on e and commerce, 
of France; that’ the faid 
undgg the protection and go- 
sl ing of the thip a pafl- 
Pequiring all eom- 
manders of Spa- 


France, not@to im- 


















pede o gi the paflage of ine mc on board be- 
ing propetty of itulanits rticlés of capitulatign 
bind Americ eval ; that therefore the car- 
£°" sichu oie er fi ects, ‘yet it is Britifh 


property prose 
and that itig 
fore .was not original! al 

Upon thefe facts and Teas two capifal obetfieas arife : 

it. Whether the ‘cargag*w2s Beiti/h pyeperty, protect- 
ed by the articles of Bae ag: ai EPrench and Brit cap- 
tures 

24 W ethers Airc, as tbe ally Fi Phd | is bound by the 
articles of edpitulation ! 

With regard to thee iftsfeion it 1s contchdedyon a variety 


of gréunds, sthat cargo is mot préteéted trom “eapture by 
the aaticles of capitulation. ‘ 


fr 


1{t. Becatife the capitulation does not extend to 


$ of capitulation ; ; 
@& neutral property, an d there- 


ped and on pafizge at fea. 

2d. Becaufe the owners weré principally non-fe t$rat 
the time of capitulation, and, theréfore, althopgh gave ing eftates 
at Dom!nica, cannot be confidered as paler: , 


un Fo 


Feprrat Court or Arprars. © . 
d. Becaufe the proceeds of this cargo wéte té’be remit-:- 178x. 
ied Fiém Holland to ‘a owners Bidentsie Great Britain. ame. b. § 
4th. Becarfle the voyage was in faCtcalculated for Great - = * 
Britain and for Amferdamin Helland, and therein was a breach * 
of the articles of capitulation, and a forfeisure of its protection. 
sth. Becaufe the catgo on board was the property of Bri- 
tifh fubjeéts not refidents, nor Owaing eftates, in Dominica, and 
thereforg not within the protection of thigeca ion. SE) gies, - 
The firft, fourth, and fifth grounds, apply to the whole es 
and the fecond and third to the.principal partof it. © ~ 
Whether the articles ‘of capitulation extend proteg 
perty after fhipped and on its paflage at-fea, 
article, and the gentral tendeneéfand fope of” 
itfelf. oe 7 
The main defign of the capigilants was, 


curity for theit@ftates and.property ; and@ full 
the rightS of property! wnerthip : Andijer 
with the French G was, tofécure to Bamege 


of the #fland, and all itS%advantages, emolumem 

but it was inconfiftent with the defign and obje 

had in view, to open to Yreneh. and Briti, 

of the’ Ifland, and property ofthe capitn! 

at fea. ™ 9 ri 
This would, haveiinju athe tights of ‘pr , 

the labour and scnetbaiot the Ifland, leflenedits ex 

and diminifhed théwrevenugs ofits governm ‘4 
But the thirteenth»apticléfeems decifive : it ftipr 

“ the Merchants and Inbabitants of th ndyin 

® prefent capitulation, thall enjoy all th 

« on the fame gy ge aré®granted to. 

« moft Chrifian Majgfy, thyoughout - the,exte 


* nions.” 


By ,this atticle the capftulants are pliiced, roe ge 


4 


their trade and commerce, on.an eqtial footing with the fbje 


of France; every commercial privilege which,the fubjééts 
France enjoy Pocncedbd to the €apitulants; but it is ny 
one privilege which a fubject of enjoys, that iis proper- 


ty at fea, in the line of ta fair ttade and” Nerce, fhall not be 
captured as prize by Lerch {ubjects ; confequently the wae 
in this cafe, whichis the property of ycapitulafits, cannot: 
fubje@& as prizeto French captures. But pa atked,** was it not 
«« fubject to Briti/ capture” ? ‘The arriel@; it is faid, Mipulates, 
that the trade fhall béearried on upon she Gke.condition with the 
French trade, and the French trade i$ fabjcCt teiptertuption by 
Brith capture. , ‘e*) 

: ad the capitulation ftipulated genéfally, that"the capitulants 
Poul exertile all the rights and privileges of trade cman 








1781, the fubjeéts of France, the cate would? fies a clear one ; 


worn the capitulation then might have been fairly copfideret as 3 


 partiesycan neveribe the right o 





compact between the French and Briti/fb crowns, that a trade 
fhould have been carried on by the captulants, in the extent of 
the French trades, and con that neither crown could in- 
terrupt it by captures without a-breach of faith : ‘The diffieulty 
— upon the provifion im the article, that the privileges of 
fhall Shak og conditions of the French trade, 
itis faid as the French trade is expofed 
to Briti 7 captures, _ sg be. trae of the capitulants.” 


It is le is preowned, on the 
Ets the ¢ 
was produbtiv 





















fhipuiated muft have 
ra henelit and adyantage : 





been it t for the benefit and ad of the capitulants, that their 
fo ca B the property of the captors 
Pad. liable to confifcation ? ny | : 


But admit, ; atte ed on the part of 
the French a objet could he haye in fti- 
ree omg $1 be. expofed to Brits/> capture ? 

as it for the intereft and advantage of the French crown, that 
this frefh acce i fhould be hagraffed and 
difcouraged by Basti indy not. 

A conftrygtion. then fe pointed ¢ intereft of both 


ts; the condition 


expreffed in the article refers impofts and 
iT ound conimerce, i 
it was for the inte- 


fuch i interrupti by Brit 
opinion of the €minent 4 


~~ fhould be liable tow 
uft wethink of the 
rye) itain which have 
been cited? They fay, a his trade of Creag Bri by the capitu- 
lation againft ae Deciding then agaimft the con- 
tended intereft of th€ capitulants, do not theif opinions from fuch 
a circumftance acquire a t additional force? The Britifp 
Crown by its proclamation, gives inconteftible*evidence, that 
the pro of theicapitulants i is not expofed to Briti ure 5 
for it mf to the on, afferts ikon ce, 
and confirms it. ” * 

With regard’ then to the queftion ; rr ee the capitulation 
“ extends protection to propertyyywhen fhipped from the - 
«< land and afloat ‘at fea ?” x ay are of opinion that it does, 


But it is objeéted n the ndof argument, that the 
cargo was pri y the: ord refidents in Great Britain 
at the time of, the eapitulation, andyitherefore, although oqning 
eftates inthe Iflind, yet ndt entitled to the benefit of the capitu 


lation. ; * wt 
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It will be proper in the confideration of this objeétion to at- 1781. 
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mm) ténd to the oth, 12th and 13th articles of capitulation. ww 
vs The gth atticle fays : «* The abfent inhabitants, and fuch as 
fade « are in the fervice of Great Britain, thall be maintained in the 
Sud * poffeflion and enjoyment of their eftates ; which thall be ma- 


** naged for them by their attornies.” i 


a Ft 





ty The 1ath article fays : “That widows and other inhabitants, 
} of «* who, through illneis, abfence, or any other impediment, cannot 
a: “ immediately fign the capitulation, fhall have a limited timé 7 
> ® 20 accede to it.” * 
f And the 13th article fays : §* The inhabitants and merchants 
the * of this Ifland included within the prefent capitulation, fhall 
ave “ enjoy all the privileges,” &c. <2) ae - 4 
re: The fact is admitted, that the cargo is the produce and growth: _ 
cir of Dominica, and that the prineipal part of it belongs to Le 2! 
Ts, fubje€ts ; poffeffing eftates in the Ifland, bdeBsnice refidents at th 
time of the capitulation : 
of It is obje&ted, * that with regard to fuchhon-tefidents, the 
ti- operation of the oth article extends no farther tham to protect 
e? the éftates of fuch perfons from feizure and con cation, ythe . 
pat , rights of conqueft ; that the r2th article extends only to thofe 
nd who have acceded to the capitulation within’ the time limited, | 
and that the 13th article extends ofily®to fuck inhabitants and 
th merchants as are included at'tlie time of capitulation, and not to . 
on non-refidents. s » eS , 
nd : To this it is replied, that by the 12th article abfentees may 
come‘n within a limited time and aceede to the capitulation, 
.. aiid that then they fall withit’ the defgription of the 13th arti- 
on cle, which fays, ** the inhabitants a merchants of this ifland, 
* “ included within the capitulation, &c. + des, 
re Upon thefe re, mt and taéts, two quéftions arife*: 
os 1ft. Whether the claimants who were non-refidents and ab- 
i fentees at the time of capitulation have acceded to it ? | 
h 2d.” Whether having acceded to it, they come within the def- . 
r cription of the 13th article, arid are entitled to the rights and pri- 
at vileges of trade there conceded ? 
: We have carefujly examined all the bills ofllading and the de- 
s, pofitions annexed, and find that the property mentioned in each 
bill is proved, by the refpective depofitions, to be the property of 
bs a Briti/b capitulant. ether he perfonally, or by attorney re- 


d ptefentatively, fub{cribed the capitulation, does not appear; nor 
do we think it material, for the maxim isya true one, gui facit 
per aliim, facit per fe. — 

; ‘It is proved by the depofition of Mr. Fitzgerald, that in the 
general fenfe and opinion of the people of the Hland, the fub- . 

4 ‘ . ftription of an attorney for his principal was fefficient, and Mr. 

é ; Fitzgerald mentions an inftence, where a principal was refufed by’ 

b the 
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1781. the French Governor the benefit of the capitulation, becaufe his « _ 
rm attorney had neglected to fubfcribe for him. He alfo proves, 
that it was the uniform and uninterrupted praéticeof the Ifland, 
for principals nonm-refidents to fubfcribeby attorney; which would 
not have been the cafe, unlefs fuch pis 8 had beem agreeable to 
the fpirit and intention of the capitulation. 

But itis faid, s* that none could accede to this capitulation 
but fuch as were in a capacity to ftipulate a neutrality, andthat 
non-tefidents, in Great Brita, although owning eftates in De- 
minica, could not confiftently with their allegiance engage a neu- 
trality of conduct.” 

It muft be admitted,that where the fupreme authority is com- 
petent to protect the rights of fubjeéts, a fubject cannot diveft 
himfelfof the Sbligation ofa ¢itizen,and wantonly make a compact 
withthe enemy of his country,ftipulating a neutrality of conduct; 
but certainly he maf enter into an agreement, when it is no 
longer able to give him protection. In the prefent cafe, the 
Britifo Crown was not able to fecure fo the owners their eftates 
in Dominica, and therefore they had a natural right to make the 
beft terms ‘they could, for the prefervation of their property ; 
for, it is a general maxim of the law of nations, “ that although 
a private compact wit an enemy may be prejudicial to aftate in 
fome degree, yet if it tends t@/aveid a greater evil, it fhall bind 
the ftate, and ought to be confi as a public good.” The 
owners therefore of the cargo in queftion, though non-refidents 
at the time of the Capitulation and Out of the reach of perfonal 
injury, yet having eftates in the Iffand, in danger of confifeation 
by conqueft, had a right to avail themfelves of the terms proffer- 
ed by the capitulation, an@engage a neutrality of conduct,by ac- 
ceding to it. i‘ 

But it is faid ** that veryypéffibly fome oftthefe non-refidents 

are at this day in the military fervice of Great Britain.” 

Our opinion is, that the gth article, with regard to all abfen- 
tees, and fuch as are in the fervice of Great Britain, only ex- 
empted their eftates from forfeiture by the rights of conqueft. 
The rights and privileges of trade are confidered only by the 
13th article. Noone can bring himfelf within the 13th article, 
that has not figned the capitulation, and evef¥ one who figns 
the capitulation engages a neutrality of conduét. If any one 
fubfcribing the capitulation fhould afterWards go into the fervice 
of Great Britain and commit aéts of hoftility againft France and 
America he would break his engagément 6f neutrality, and for- 
feit all the rights and privileges of trade, and his property cap- 
tured at .fea would become prize. 

It is a rational conftruction to confider neutrality as the great 
bafis of the capitulation... The eftates indeed of abfentees, and 
fuch as were engagedin the fervice of Great Britain, ae to. 

’ wut 
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have been fecured at all events from forfeiture, without-a fti- 17? 1 
pulation for neutrality ; but with regard to the fights and privi- Varn 
ledges of trade, they can be only exercifed by thofe who have 

acceded to the capitulation and engaged a neutrality. . Admitting: 

then that the owners of eftates in the Ifland of ‘a, andnon- 
refidents and claimants in the caufe, have properly acceded. to the 
capitulation ; the mere queftionis, whether'they come within 

the 13th article, and.are entitled to “the rights and privileges 

of trade there conceded ? As we conceive that this article was 
conceded as a liberal compenfation for the ftipylation of neutra- 

lity, we have no doubt but that thefe non-refidents, who owned 

eftates in. Dominica and have acceded to the capitt and: 
neutrality, come within the defcription ofhe 13th article, and 

are entitled to all the rightsand privilegeys of trade, which it. 
provides for and ftipulates. 


The third ground.of argument, on whichit is contended, that 
this cargo is not protected by the opine a againft ca ; 
is this: ‘That the proceeds of the cargo were Er wR Sp 
mitted toGreat Britain, on theordér of the owners refidentthere, 
and therefore that this cargo was in a ling of trade not within 
the protection of the ap e By ie! already given it. 
as our opinion, that the 13tharticle ed es the epee as a pro- 
tected trade to every port, Where the tradeand commerce of 
France extends, Aid (we “have given it a$ our opinion, that” 
with, regard to the rights* andprivileges of trade, there is no 
difference betweensthe inhabitants, and thofe abf non-refi- 
dents, who have. Seabed" to the lion ad eal 
The only’ circumftance then to take out of the pro- 
teétion of the capitulation muft, be the leteevaihe advice of the 
agents at Dominica, advifing the’ confignees at Amfterdam, to, 
whom the cargo belonged, and that the proceeds of the princi- 
pal part of: it were to be at the difpofal and.order of the owners, 
refidents in Great Britain. We eannot fee the force of this. 
circumftance in the extent contended for, if the agents rightful. 
ly exported the produce ofthe eftgtes of thofe non-refidents, in. 
conformity to the capitylation. The, letters GE advice cannot 
give this commercial a& a diffrent complexion; the ageritscould 
not fhip this property im their own right, without taking upon 
themfelves a rifk of the voyage ; and the Bills of Lading necefla- 
rily allowed that the pracceds were at the difpofal of the owners. 
Could agents have acted with more ‘propriety ? Every: ftep 
they took was the natural refult of the rights of trade conceded 
“by the capitulation. But it is obje®ted, “ thatthe 2oth article 
fhews, that no remittance was to be made, byt for education and 
fupport of children.” 

The article is this: The inhabitants of the [land thall have 
liberty to fend their children to_ England, to be there educated, 


B2 and 





12 Cases ruled and decreed in the 


1781. and to fend them,back again, and to make remittances to thems 
“v™ while in England? 

Lhis article by no means proves, that no remittances were to 
be made of pro¢eeds on fales in a neutral country; tho’ the 
children might have had remittances in that train of intercourfe, 
yet the mode might have been thought too circuitous and dila- 
tory. A remittaiice inadire@ line was moreeligible. Befides, 
remittances on {ales abroad could only be in money or bills; but 
by this article there is no limitation of the {pecies of remittance, 
and it may be in produce. 

The capitulation mutt receive a liberal conftruction. It was 
the fabrick Of a great, enlightened, General, and every part of 
the ftru€ture exhibits a liberality and grandeur of fpirit, that does 
honor to human nature. Jet is fai, that if the property of the 
capitulants is thus proteéted frem capture, it isin a better fitu- 
ation than French, American or Briti/h property; it it precifely in 
the fituation of neutrak.property. It was far from being the with 
of the capitulants to have had their property placed in fuch a 
predicament upon.the terms it wag,done. ‘They were reduced 
and obliged to fubmitto it by forceof arms. But the fituation 
of thofe people is mentions altappy one: If to bea con- 
quered people, and infore all the contingent confequences 
of a conqueft, be a pleafing conditién, thefe people may then’ 
boaft of their being in an happy one? {* # 

It is faid the Britif> crown mufebe benefited by this condition 
of their fubjects. ; m 

The Britifh crown mayyindeed bé benefited in fome degree ; 
it was not meant to,deprive Great Britain of every benefit; the 
draws fome benefit from having a few remittances made from 
fales abroad, to a few of her fubje‘ts in England, owning eftates 
in Dominica. But then to gain the advantage fhe yields up.the 
perfonal fervice of thofe fubjeéts, for they are bound to obferve 
a neutrality. But has Great Brifain loft nothing by the’ton- 
queft? Who poffeffes the Iffand. of Dominica? Who poflefles 
all the advantages and benefits of its trade ? Who has obtained 
its commergijal revenues ? . ' 

It is true fhe is not at the expence of the government of that 
ifland. But it is true the has left, Mand, government and re- 
venues.. When the confignees difpofed of the cargo, they be- 
came debtors for the monies received. The making of remit- 
tances in fatisfaction of debts, although to fubjects of a nation at 
war, is no violation of the duties ff a citizen. Nor will the 
ufage and practice of civilized nations forbid it. Tobacco fhipped 
to France, with an ayowed intent to remit the proceeds to Ex- 
g/and for the payment of debts, would not be prize on an Amg- 
vican Capture. 

We come now to the fourth ground of argument, on which it 

is 
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is contended, that this is not within the prote€tion of the 
articles of capitulation; that is, that the voyagewas calculated 
for Great Britain, and not for Amflerdam in and, and there- 
fore in breach and out of the protection of the capitulation. 
This argument is grounded upon feveral ci and upon 


evidence, that point at fome latent objeét, but domot {peak deci- 
fively upon it: They prove a fecrecy and concealment, with regard, 
to the voyage to Dominica, and the taking a cargo. there ; but all 
thefe circum{tances are eafily explained, without adopting the 
idea that the voyage was intended for Great Britain. is 
fuggefted in Capt. Waterburgh’s Jetter, was a meré prec: ry 
meafure to avoid Briti/fh cruizer$, that perpetually h ed the 
Dutch trade,by capturing their veflels. In the fame letter he men- 
tions the capture of a Holland thip which had been carried into 
$+. Kitts and releafed ; the letter is dated Eyflatia; and the man- 
cuvres he mentioned were to fecure the voyage to. Dominica. 
The voyage from Dominica to Am/terdamy we have no doubt, 
was planned in Leadon, between the capitulants there, owning 
eftates in Dominica, and Danial Hefbuysen, t for Brantlight 
&s° Son. Tht letter addreffed to More/on,at Dominica, was dated at 
Am/fterdam, tho’ wrote in Londomy beeaufe Brantlight && Son lived 
at Am/fterdam, and becaufe the.cargo was to be configned to them, 
at Am/fterdam, and it was dated the day of the date of his own 
letter, which inclofedeit, becaufe it was then wrote. As for the 
fecrecy enjoined in Brantlight (S Son’s letter to Captain Water- 
burgh while at Euffatia, with regard to the voyage to.Deminica 
and the taking a cargo there, we cannot think they hadany other 


‘motive for it than fuch as often influences merchants in the con- 


duct of a fair trade, to keep to themfelves their commercial 
plans. But what force can thefe circumftances have when o 
pofed by the pofitive evidence that is produced? The Bill of 
Lading and a variety of letters from the fhippers and attornies 
for the owners in London, fome addrefled to Brantlight {9 Son, 
and others to the owners, prove that the voyage was for 4m/ter- 
dam; all the thip papers alfo provedt. But the depofitions of 
W aterburgh and Morefon, to whom the fhip was configned, and 
by whom the fhip was loaded, are conclufive: They, upon clear- 
ing out of the fhip, fwear exprefsly that the was deitined for 
Amflerdam. 

We are now come to the laft ground, which hag been 
taken to prove the cargo not to be protééted by the articles 
of capitulation, which is: That the property of the cargo 
on board, was the property of Briti/b fabje&ts, not refidents or 
owning eftates in Dominica. But what is the evidence produced 
to prove this? It is a letter from Morefon to Brantlight && Son, 
in which he mentions the alarm occafioned by the rupture be- 
tween Great Britain and the States General, and the fears and 
) apprehenfion 
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apprehenfions the merchants and fhippers were under, relative 
to putting property on board a Holland vefiel; he afterwards 
mentions the arrival of the king’s proclamation, protecting Hol- 
land veffels from capture, and fays “ even then no one but Mr. 
« Kender Mafon and myfelf would put a hogfhead on board 
« your fhip, a8 the king’s proclamation laid fo much blame on 
“ your city; but we have agreed, &c.”’ and then fays they have 
agreed to fhip,*and afligns the reafons. 

The faét does not appear, that Kender Ma/on had any property 
at all itt Domigica, nor that ‘he had any attorney or agent; it 
appears he lived in London, and re a correfpondent of Morefon’s 
Houfe in Domimca. Xt appeats Daniel Hefuyfen, as agent for 
Brantlight && Son, obtained a letter from this Kender Mafon ad- 
dreffed to Morefon, which he en@lofed to Captain Waterburgh at 
St. Eufiatia, and in confequence of which Captain Waterburgh 
was ordered to Dominica. This letter was probably delivered 
by Waterburgh, agit is not to be found among the fhip’s 
papers. We have no evidence of the contents of this let- 
ter, but it appegrs*to us, tehaVe been a letter recommending 
Brantlight && Son to Morefon's Haute. ‘The plan of the voyage 
being fettled in London, it*was natural to obtain letters of in- 
troduction from thence. 

Buit Morefon’s lettior, it is objetted, {peaks exprefily. of .Ken- 
der Mafon having thipped property off boftd; ‘and there is no 
proof, that he is a Britis capitulant, and therefore, here was 
property on board belonging to a BritifB {ubje&t, who was neither 
a refiderit in Dominica, ner an owner Of eftate there, and, confe- 
quently, it was Britifh property not protected by the capitulation. 

Morefon’s \etter, if good evidence, to prove the fact with re- 
gard to Kender Mafon, muft be taken as-good evidence to prove 
every fa& ftated in it; for it anuft be taken altogether aind ad- 
mitted, or rejected in toto. 

He fays then, ** No one,but Kender Mafon and myfelf, would 
«< put a hogfhead on board, &c.” Moré/én then, as well as Ken- 
der Mafon, had.property ontboard.\Aorefon alfo mentions in his. 
letter, tit afterwards there was an agreement to fhip generally, 
and afligns the reafons. SThe tfhippers muft be other perfons be- 
fides Mafon and Morefon: So that even upon the evidence of 
Jfovefon’s letter,Kender Mafon could have but a part of the cargo, 
the quantum of which is not at all afcertained. 

But weare inclinedto think, that this letter of More/on’s, with 
regard to Kender Mafin thipping property on board, is a mifs 
take. Kender Mafon was certainly not at Deminica, and yet the 
letter conveys that idea: **A general panic had feized the mer- 
chants, they would not fhip until the arrival of the King’s Pro- 
clamation, and even then Kender Mafon and myfelf were, the 
enly perfons who wauld fhip a hogthead.” ‘he perfon Morea 
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meant to fpeak of ntuft haye been on the fpot. He was one’ 178. 
whom the panic had not taken hold of ; he was one who with ““V™ 


Morefon took the refolution to fhip, notwithit the alarming 
rupture between Great Britain and the States Gtneral; he.was 
ofte who wasieéd to thip from a confidencein ing’s Procla- 
mation. We have it in evidence that ‘Captain Weatexburgh had . 
letters of recommendation bothto Morefon and a Mr. Alexander | 
Henderfon. ‘Thefe letters were inclofed to the captain in a letter 
from Brantlight (& Sons.- It appeaws, tht on the captain’s appli- 
cation to Morcfon, nothing could be done without Henderfon ; 
Morefon and Henderfon were the perfons. who were confulted, 
and the firft who moved to provide a loading fog thip... Ie 
appears from the Bills of Ladipg, that Hemderfomwas a prin- 
cipal fhipper. Thefe circumftances confideréd, the sfuppofi- 
tion which was made by.the counfel for the claimants, is not 
altogether without foundation, fhat Kender Mafon, was by. mif- 
take inferted for Henderfon. 

But be the fact as it may, we muft determine according to 
the weight of evidence. The Bills of Laditig thew, that Kender 
Mafon had no property on board;"for every bill mentions the 
perfon to whom the property b@longs, and eachybill:has a depo- 
fition annexed to it, proving the property mentioned to be:the 
property of the perfons mentionéd, aid it appears that there was 
no other ‘property than what was mentioned in the Bills of 
Lading, and nowhere in thofe Bills is the name of Kender 
Mafen to be foutid.., i fay then that Kender Mafon had pro- 
perty on board, is to fay that upwards of twenty perfons have 
committed perjury, for there is that number of Bills of Lading 
and depofitions: A mere affertion in a letter can never bé fuffered 
to weigh down fuch a powerful combination of pofitive proof 
on oath. 

Having now confidered all the grouads, on which it was ob- 
jeGted that the cargo was, in this cafe, not prote&ted by the arti- 
cles of capitulation—we are of opinion that this cargo was pro- 
tected by the articles againft all French and Britifh captures; 
and, if America is bourtd by the articles, protected alfo from 
American captures. But the queftion%s, whether the articles of 
capitulation bind America? Vaittel, a_gelebrated writeF on the 
laws of nations, fays, ** whea two nations make war a common 
caufe, they a€t asone body, and the war is called a fociety of 
war; they are fo clearly and intimately conneéted, that’ the 

us, Poftimini takes place among them, as among fellow fub- 
ye&t§.” It appears from the eftablifhed fotm of Ranfom Bills, 
that a compact of that nature binds the ally, and it appears by 
the Paflport granted by the French Governor of Dominica, that- 
he confiders the capitulation as obligatory upon’ America; for he 
requires all commanders of French veflels, and all companion 
° 
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1781. of Spani/b veflels, and American veffels, the allies of France, not 
\“v~ to impede the navigation of faid thip, in her paffage to Am/fer- 
* dam; for that the-thippers of the cargo were capitulants, under 
the proteétion of the French crown. From the-yery nature of 
the connection between allies, their compacts afid agreements 
with the common enemy muft bind each other, when they tend 
to accomplith the objeéts of the allies. Both nations have one 
common intereft and one common objeé. If fuch agreements, 
when correfpondent tothe terms upon which the alliance is 
formed and calculated for the attainment of the views and de- 
figns which gave birth to it, do not bind the ally, then the con- 
fequence would be, that the ally would reap all the fruit and 
advantages of the compat, without being fubjeét to the terms 
and conditions of it ; while the enemy with whom the compact 
is made, is expofed, with regard,to the ally, to all the difadvan- 
tages of it, without participating of all the benefits ftipulated ; 
an inequality of obligation reprobated by every principleof reafon 

and juftice. : Mm 
If America is not bound bg the capitulation, then it can give 
no fecurity to the capitulants, nog can they with fafety exercife 
the rights and privileges of trade conceded tothemi. America 
being in alliance with ay x the ports of France are opened to 
our armed veffels ; and an American privateer might poft herfelf in 
the ports of Dominica, watch the failing of the fhips from that 
port, purfue and capture them. Under fuch circumftances the 


trade and commerce of the Ifland would bepotally annihilated.’ 


But not only the capitulants would fuffer; France would 
equally {uffer; for, if exportation ceafes, the commercial revenue 
of the Ifland muft ceafe with it. 


The conqueft of Dominica was produdtive of great adyan- 
tages to the common caufe. It was a confiderable reduction of 
the power and refources of Great Britain ; it placed a great bo- 
dy of her fubjeéts in a ftate of neutrality ; it leffened the com- 
merce and revenues of her government, and eventually deprives 
her of a partof her dominions. 


But if America is not bound by the capitulation, neither can 
thecapittlants be bound with regard to America; for no engage- 
ment can be a valid one, which ties up the hands of one party, 
and leaves the other party at full liberty to exercife, on the party 
bound, all the rights of war. 


Then, what fhould we think of the French Governor of Domi- 
nica, were he to fuffer the capitulants to fit out armed veffels, 
to cruize again{t Americas, But it is faid, that the capitulation, 
fo far as it is contended to, bind America, is unequal ; for Ame- 
rican property exported from Domtinica would be liable to Brie 
sib capture, which Briti/> property -would not. ss" 

‘ is 











‘whidas and thofe other Iflands ; 


— or APPEALS " as 


‘This argument is not a fair one; it blends together what . ee oS 
ought to be diftinguithed ; a difference oughtto be obferved be- “VW 






tween the p y of Britifh fubjects and Brit 
Britifo fubjedke, not ne eal may bag he 
property : American#may rightfully | 
Britifo capitulants cannot capture American 
fore it is a perfeét equality, that depres not ea the 
property of capitulaats. 

Butit is thought ftrange, that while Fr 
and Britifp property fhould be liable to capi the ay to rot 


the capitulants fhould be exempted fr 
liar fitu: 


Let us.advert for a moment to. the of thdte 
capitulants. They area conquered people and redeite the go- 
vernment of Fravice; they arélby compact a neutral body ; they — 
have neither the power of wat, nor they commit hot. 
tilities againft no nation; neither againft France, nor Spain, nor 

America, nor Britain; where then is th@pfirangencis “in the 
dogtrine, that the property of aypeople thus reduced, thus de- 
fencelefs, and thus acting in the line of neutrality,dhould be pro- 


tected) capture ? 

But the refolutions of Congre(s, with regard to Bermudas and 
other [flands, have been objected, and it is faid that. Count, d’E/- 
taing capturedithe veflels belonging to théfe IMands, though, by 
the refolve of Congrefs, they were exempted from capture; 
which, it is concie fhews that the agreement of one allydoes 
not bind the other. The refolutions of Congrefs’ cafinct be 
confidered as a compact with the people of Bermuilas and the 
other Iflands ; for thofe people were not in a capacity to make 
a compact ; they were under fubjection tothe Britifh Crown, 
and had no authority from the Crown toenter into engagements 
withAmerica. Theefolutions therefore of Congrefs were a mere 
voluntary fufpenfion of the rights of war, with regard to thofe 
people, the continuange of which was perfectly optional wih 


America. 





if France was bound by thefe refolutions of fife 5, fhe would 
only be bound in the'extent that Amefica be mérica might 
fay when the pleafed, that 5a nefohutiaas ould not exift} and 


to might France. 


But if France was bound to a penal with de ae se to Ber- 
thofe other 


Iflands were bound to a eenaty’ 10 Fratice : But 
‘thofe Iflands were notibound, therefere Fronce was fot bound ; 
and Count d’ Effaing was well juttified i in the captures he made. 


With regard then to the queftion, ¢ whether the articles of 
« capitulation bind America,” we are of opinion that they 
, Cc 


But 
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1781. But the claimants take a ground which they fay will fave the 
—r~ cargo at all cvemtap sad cis und is the ordinance of Congre/s, 
which relates to the rights of neutrality. 

Congrefs, O&tober 1786, taking inte confideratiém the decla- 
ration of her Imperial Mei) Ruffia, with regard 
rights of neutrality, adopt the principles of the declaration, and 
appoint a committee to refolutions conformable to them. 
Refolutions port id on the 7th of April 1781, before 
the capture in the, prefentcafe, Congrefs pafs an ordinance af- 
cértaining a fet of tions for commanders of armedveflels , 
the 3d. and 4th of which areas follow : ‘ 

* 3d. * Yow thall permit all neutral yveffels freely to navigate on 
« x high feas or coaft of Gooke except faci as are eabloy- 
‘« edin carrying contraband goods, or foldiers, to the enemies 
*¢ of thefe United States.” _ aha “ 

4th. “ You fhall not feize or capture effects ‘belonging to 
the fubjeéts of the belligerent powers on board of neutral 
* veffels, excepting Contraband goods, &e.” 

Great Britain, before the e, had commenced hoftilities 
againft the States General ; b amation exempted from 
capture, for a limited time, all thips.and veffels, —— to the 
States General of the United Provinces, carrying uce 


or manufactures of Dominica, according to the articles of ca- 
pitulation. The — this cafe was the property of Brantlight 


and Son, fubjedts of the States General, carrying the produce 
of Dominica according to the capitulation. She was captured by 
a Britifoprivateer,within the limited times and 6n a fuppofition that 
America is not bound bythe articles of capitulation, her cargo was 
the property of Britifh fubje&ts at war with America. This cafe 
comes exprefsly within the fourth inftruCtion ; the fhip is *cer- 
tainly within the predicament of neutral property, andthe car- 
go is the pro of fubje&ts of a belligerent power. “ 
~ But, it is faid, that the rights of neutrality were broken by the 
ma ot capture, - aid : 
The Britifh capture was illegal; it was without authority from 
the Briti/h Crown. It was direétly againft the articles of capi- 
tulation, and in ition to the Briti/b proclamation ; ed a 
piratical act, in legal ftri€tnefs, and only excufable on the cir- 
cumftances of the cafe. But thall America violate rights ‘of 
neutrality, becaufe another nation has done it? Or, which is the 
prefent cafe, becaufe a fubjeét, without authority from his na- 
tion, has done it? Did the thip ceafe to bea neutral thipb 
the capture, apd did the catgo ceafe to be Britifb pro ? if 
not; then, at the time of the recapture, the fhip was a neutral fhip, 
and the cargo, effets belonging to the fubjects of a belligerent 
power, and fo exprefsly within the 4th inftruGiion. But it is ob- 
geted, * that Great Britainhas not acceded to the rights of 
neutrality, 
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neutrality, and thinelens the property, on board a neutral veife! r788e0 
are to be protected. ww 
ordinance of Creeks makes no naa of Great Bri» 
tain 5 for j you fhall not feize or cap ing 
to the t powers. on board of neal 
tain is here bon a doubt comprehended s for the was a aged 
gerent power when the ordinance paffed. 5 : 
But it is faid this ordinance of Congrefs is ity only on 
commanders of veffels, but not in the Courts of and 
Appeal. We cannot think that this obje@tion was ferioufly 
made. . 
Uponthe whole,we areof opinion that dete below with re re- 
gard to the thip, be copfirmed; andwith to the car rete 
it he reverfed, and the cargo be charged with the aes ight. 


ae 
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December Sion, 178r. 


Seen aene Te eee 


Mixter, Libellant and 
Appcladiccaeront ¢ The Ship Taciitaiae> Sc. 


' The Cargo of the Ship Re- 
The Same, versus ; Lute Se: 


N motion of Wilfn, for the Appellants, a rule had been 
ted in September Seffion laft, to thew caufe, why there 

fhould not be a rehearing in thefe Appeals : 1ft, becaufe the 
decree had erred in faét; and 2d: becaufe there had béen a difca- 
very of material teftimony fince it was pronounced : And, it was 
argued on the 26th December, 1781, by Morris, in fupport of “a 
rule, and by’ Serjeant and Wilcocks, in oppofition toit. . “© 

fupport of the rule, it was faid, that the re-hearing o 

allowed, on the principle that bumanutn off off errare ; 
ies to the practice of the Court of Chancery, founded on 
that principle. It is true, that the intereft of the community re- 
quires, that there fhould.be an end to controverfies ; but this 
mutt be attended to, confiftently with doimg juftice. A re-heating 
of the Chancellor’s decree feems, indeed, a matter of counties 
on application, for that purpofe, by any two Counfel of refpecta~ 
ble character. Bo. Cyr. Can. 240. 243. 364. 385. 405.— 
The petition for a re-hearing was filed, as foon as information 
of Srdecnte wasreceived: ‘There has, therefore, been — 

C2 





ae Casts. ruled ‘and decteed in the 


178t. inmakingthe application ; and even when the Chancellor has made 
Gers his final decree, the form of petition merely ftates that he has erred 
in confcience, as to —— and the application is feldom re- 
fufed. But though the. aeork of Counfel fhoul , of itfelf, 
be deemed fufficient, die di difcovery of new evident fubfe uent | 
to the decree, ought to-be admitted,as a foundation for are-hear- 
ing. By this evidence it will appear, that other veffels, though 
really Britifb, have been fitted out by the fame parties, under 
the fame cover 3 and, of confe quebce, the inference will be Rrong 
that the Refolution was alfo Britifh property. 


In oppolition. to the rule, it was obferved, that the moft per- 
nicious confequesices Would enfue, if a new trial fhould be 
nted upon every reqtieft, and that the paymentof cofts will not 
$e fufficient check ; as the advantage of having the property in 
hand more than compenfates that inconvenience. But “in &n- 
‘fwering the caufes afligned for a re-hearing, it was contended, 
that the Law of Chancery did not apply. In Chancery, the 
fuits being new, and the parties liable to furprize, re-hearings 
are frequently allowed ; but inthe Houfe of Létds a re-hearing 
is never allowed. Nor is it confonant with the practice of this 
Court ; though if the Court was itfelf diffatisfied with the prin- 
ciples of the decree, that would undoubtedly be a fatisfactory 
reafon for the meafure, Befides, on a re-hearing in Chancery, 
no new evidence canbe introduced ; and the petition for. are= 
hearing muft ftate the reafons at large. 2. Prac. Ch. 450. 
Jbid. to. But this application is in the natute of a Bill of re- 
view, and muft, confequently, ftate new evidence. Jbid. 40. 
452. 3 Black. Com. 481. 3 Atk.35. 3 P. Wm. 371. 372. 
Noris the new evidence, which is affigned as another caufe for a 
te-hearing, admiffible : It refpeéts another veffel ; and the’ pa- 
pers found on board the fhip erfelf muft be the ground of ac- 
quittal, or condemnation. . 

By tHe Court ;—As the original decree has not béen car- 
ried into execution, we think it proper, under the peculiar cir- 
cum(tances of the prefent cafe, to allow a re-hearing. But 
this is ‘not to be drawn into precedent ; nor is any point preyi- 
oufly determined, to be brought again into litigation, unlefj 
ftate of the faéts refpe@iing it thall be altered by the new 
dence. : 


The caufes were, accordingly, argued for feveral fuccefiive 
days ; and on the 24th of January 1782, the fellowing revifion- 
ary decree (altéring the fuipended decree only as to a part of the 
cargo) was deJivered ts WiuiaM Paca, and Crrus Cape 
FIN, the prefiding Commiflioners. 

Byrvrue Court., We have confidered the new evidence. 

which 
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le which has been laid before us, and we have alfo copfidered the 1781.” 
“di obfervations and arguments, which the Counfel upon both fides tan 
e~ have made upon it. ; , * . 
f, On the fir ment we were of opinion, that the thip ought 
ot to be confidered in the predicament of neutral property, and en- 
r= titled to all the rights and privileges of neutrality, which the 
h Ordinance of Congrefs afcertained and confetred ; wetook up 
er this idea from aconitruction of the articles of capitulation and 
4 the Britifa proclamation, which iffued immediately on the rup- 
ture between Great Britain and the States General, and which 
be: protected the fhip Refolution fora limited time from Brits 
* » capture on her pafiage from.Domuinica to Am : We con- 
ot ceived, that the neutrality ofthe States General, with regard to 4 
1 the fhip, abftractedly confidered, was not broken by the.rupture; 
¥ the proclamation having controuled the extent of the war, by its 
d, exemption of the fhip from being a fubject of hoftility and cap- 
ture. 
v4 Such was our opinion on the firft argument : But on,¢confi- 
ig deration of the laf} argument, we-are of a different opinion. 
be The writers upon the law of nations, {peaking of the different 
% kinds of wary diftinguith them into perfe& and imperfect :. A P 
‘y perfect war is that which deftroys the national peace and tran- 
‘5 quillity, and lays the foundation of every poffible a& of asia : 
of ‘The imperfect war is that which does not apeely deftroy the 
a: public tranquillity, but interrupts it only in fome particulars, as 
a in the cafe of reprifals. mn eet. 
‘. Before Great Britain commenced war. with the States General, 
2. the States were a neutral nation with rega@fd to the war between 
_ Great Britain, France, Spain and America: They had taken no 
. part in the war, and were a common friend to all. . Thisis, pre- 
nd . cifely the Jegal idea of a neutral nation: It implies two nations 
at war, and athird in friendthip withjboth, The war*which 
Great Britgin commenced with the States. General was a perfe& 
“3 war: It deftroyed the ndfional peace of the States General, and | 
- with it the neutrality of the nation. The States became a party P 
; in the general ‘war againft Britain; ‘They were no longer a 
z co friend to the belligerent powers;\and therefore they 
4) cea be a neutral nation. , 
es War having thus deftroyed the neutrality of the States General, 
_ they cam never refume the charaéter of a neutral unti! they are’ 
in circumftances to refume the charaéter of a common friend to, : 
re Great Britain, France, Spain and America: But this character is 
A not to be acquired while war fubfifts between them and Great- 
" Britain. Only a peace, therefore, between Britain.and the States, r 
i can giitithe States in a capacity to refume their original charac- 
ter trality. “But there can be no peace without the con- 
. currence of both nations: The Britifa could not ar wine 
y 4 & 


i 
%, 


.* 32 Compe wot seiert eae 


178t. the mere of their proclamation,reftore back to the Ship - 
ww te mere aur of hei prs The ity could on- 
ly be mg as a protection of the Ship from 
with pr the a pp ar te cafe cof im 4 
i to ; this not within it, 
But the Ship Re/olution is captured and both Ship and Cargo are 
libelled as prize. A queftion is made; on whom lies the onus 
oe a on thecaptors. ‘There can be no condem- 
nation without proof that the or Cargo is prize; and it can- 
ab Se tapeth Pe ees conteit the capture will 
produce that proo 
Evry apg a he pl of he pny rty. A privateer is not 
authorized to on the high fea: She 
is common to apr aly fach hips sae the of 
the enemy. aN any Sy puna in time of war, 
to and examined; but fhe is not na feized and captured, with+ 
out the captors have juft grounds to think the is the property 
of am enemy, and apna ar sang} fubjeéts ot a nation in 
peace and friendthip,or neutralit fuch deizure and capture 
are made without juft grounds, prey inj is entitled to 
have an for damages: And it is the policy of all nations 
at war to oblige the captains of privateers to give bond and fe- 
curity, to enforce a proper conduct while at fea, and ‘to prevent 
feizures and captuges from being wantonly made. 
The fea is open to all nations: No nation has an exclufive pro- 
* petty inthe fea. Put the cafe then, that a privateer meets a thip 
at fea is it to be inferred, from the mere circumftance. of the 
fhip’s being found on’the high feas, that fhe is the property of 
amenemy? Surely there isno ground for fuch an inference : 
On this ground a privateer might feize and capture the thips of 
its own nation. But the privateer attacks, feizes, res and 
brings the fhip into port», It is plain here is an a€t of violence; 
a feizure and capture. The captain therefore myft do two 
things: At all events he muft few unds for the violence, 
or he will be,punithable at law by - a¢tion of damages: and in 
the next place, before he can obtaincondemnation, he muft prove 
the fhipto be'the property of an enemy; for, it can be 
enough for condemnation, that he found the-fhip at 
‘The captors fay: * That in the prefent cafe they not only . 
 juft grounds for feizure; but they have alfo juit s for 
« ¢ondenjnation: For both the fhip and cargo were found in 
« the pofieffion of Britifh fubje&s, and therefore Britifb pros 
“ tty. ” 
It muft be admitted that poffeffion is- prefumptive evi 
of property; becaufe poffeffion is a circumftanee whi 
rally accompanies pro ; and, therefore, the fei or 
capture, in the 1B ee was violence at all events = 
y 
* 


we? 
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thé law of. nations, and for which no a&tion would fe, ¢ven on 


acquittal of the Ship and Cargo. But the poffeffion in this cafe wand 


is no ground for condemnation : Fér what is the naturelibf:pre- 


f{umptive eviderice? It only has the evidence whillt it 
remains uncontefted. The poffeffion is accounted for : 
The fhip came into the hands of the enemy ture; and the 

jor poffeflion was in the hands of Dutch fubj and not Bri-. 


Pp tubjetts. The prefumption therefore relied on by the cap- 
tors is defeated, and the argument founded onthe poffeflion is 
in favor of the claimants. : 

On the queftion of Prize or no Prizey.what evidence does 
the law of nations admit for the determinationef it ? 

The national interett 6f every commef€ial country requires, 
that mode or criterion be adopted to afcertain the thip, 


* 


/ Gargo; d@ftination, property and nation to which fuch-thip bea 


longs; not only asa fecurity for a fair commerce according to 
jaw; but as a guard againft fraud and impofition in the payment - 
and colleétion of duties, impofts and commercial revenues. "The 
peace alfo and trarigjuillity of nations equally require, that the like 
critegion fhould be adopted, to diftinguith the thi different 
countries found on the high feas in timie of war; to prevent an 
indifcrimimate exercife of aéts of hoftility, whiclhy mayday the 
foundation of general and univerfal war. Hence itis, that eve- 
7 commercial country has direéted, by its Yaws, that its hips 


all be furnifhed with a fet of papers called Ship-Papers Rm, ” 
- 


this criterion the law of nations adopts, in time of ‘war, to 
guith the property of different powers, when found at fea; not 
indeed as conclufive, but prefumptive evidence only. Bills of 
lading, letters of correfpondence, and all other papers on board, 
which*relate to the fhip or carge, are alfo confidered as prima 
facie evidence of the faéts they {peak ; becaufe fuch papers na-- 
turally accompany fuch a mercantile tranfaGtion. . 

Such then is the evidence which the law of nations admits oa 
a queftion of prize or no prize; and it is on this-evidence that 
veffels with their cargoes ate generally acquitted oricondemned : 
And therefore, if in this cafe the papers on board affirm the thip 
and @atgo to be fuch property as is not prize, there muft be an 
acquittal, unlefs the captors are able, by a contrariety of " 
to defeatyhe prefumption which arifes from the papers, and can 
fhew juft grounds for condemzation.- On the other hand, if the 


_ papers affirm the thip and cargo to be the Property of an 


there muft be a condemnation, unlefs they whio conteft the cap- 
ture can produce clear and unqueftionable evidence to prove the 
contrary. . ee 
The*papers on board, the manifeft, clearance, bilis of lading, 
the depofitions annexed, the certificates of the Chief Juftice of 
Dominica, the French Governor's paffport, and the'letters 5f cor- 
ref{pondence 
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refpondenc® from the fhippers, yoyo taken, prove’the — 
Ship to be the property of Brantlight & Sen, fubjeGts of the 
States General, at the port 6f Am/fferdam, and the cargo to be 
. the property of Britifs capitulants, refiding or owning eftates in’ 
the Ifland of Dominica, and entitled to the rights of commerce ac- 
cording to the capitulation on the conqueft of that Ifland; except 
with regard to fuch parts of the cargo as were fhipt by Mor/on, 
& Co. Morfon, Vance, & Co. and Lovel, Morfon, & Co. 

It lies then om the captors to obviate the force of this evi- 
dence : It muft be obviated, or an acquittal muft be decreed, to 
the full extent of the evidence. 

The papers have been taken up by the Counfel for the captors 
and feparately and diftin@ly co » and it is faid they do 
not prove the facts to which they are adduced. It is tgue, fepa- 
rately confidered, they do not ; but collectively takentlive thrak 
they*do, except in the inftances we have mentioned, 

Many objections have been made to obviate the force of this 
prefumptive evidence: ‘The objections go to the competency of — 
many of the papers, and to the credibility ofall. «The certi- 
“ ficates ofthe Chief Juftice, it is faid, oughe not, to be,admit- 
“* ted as legal and competent evidence ; for the Chief Juftice is 
“ a Britifb Judge of the Ifland of Dominica, and an enemy.” 

We do uot think the Chief Juftice of that Ifland, reduced 
as it is by conqueft, can with propriety be called a Britifh Judge 
and an enemy. But whether he derives.his commiflion origi- 
nally from the Crown, and ftill holds it under the articles of ca- 
pitulation, and fo far is a Briti/b Judge, or not, he muft certainly 
be fubject to removal by the French government; and it highly 
derogates from the honor and dignity of the French Crown, and 
too deeply affeéts the zeal and loyalty of Governor Duchilot, 
to admit the fuppofition, that a man is fuffered to fill fo impor- 
tant an office, Wh6 publicly proftitutes his official character 
from a partiality to the Britifh nation. 

The Chief Juttice gave his certificates officially and under the 
obligation ofan oath: We mutt want charity indeed, if, under 
thele circumftances, we were to fay, that they have not even the 
force of prefumptive evidence. 

But the competency of this evidence, fo far as it is adduced to 
prove the owners or thippers of the cargo British capigulants, is 
objected to, on another ground. It is faid; «‘Thefe certificates 
«+ are net the belt evidence the nature of the cafe will admit, 
** and which the party has in his power to produce: An attett- 
‘¢ ed copy of thé articles of capitulation, and the names, fubfcri- 
«¢ bed, ought to have been produced.” — 

This principle of evidence applies forcibly againft the _” 
but does not affect the claimants: The articles of capitulation 
bind Great Britain, Franceand Amevica. 1: is a folemn come 
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pact or treaty. All the parties to it, the citizens ofeach nation, 
are morally bound by it: And it is not only admitted, but con- 
tended for, by the counfel for the «captors, that even na- 
tions are under a moral obligation to regard it; and that itis upon 
this principle the law of nations takes cognizance of and deter- 
mines upon it. 

The papers on board thew a fair commerce, and affirm the 
cargo to be the property of capitulants, except in the inftances 
mentioned. If they are not capitulants, and yet Briti/b fubjects, 
they have yiolated the capitulation, engaged in a fraudulent and 
illicit comraerce, and are chargeable with a breach of moral. 
obligation. The claimants ftand upon two®%grounds -of pre- 
fumption :-firft, the prefumption which arifes from» the pa- 
pers 5 Fe then the prefumption that no man would: do that 
which We is morally bound not to do. The claimants cannot 
be affected while thefe prefumptions remain uncontcfted. 
How are they to be contefted? By what evidence ? Certain! 
the beft evidence that the nature of the cafe will admit, and whi 
the captors haven their power to produce. And if an atteft- 
ed copy of the articles, and of the names fubfcrihed is the beft 
evidence to prove who are capitulants, it is the beft to prove 
who are not capitulants ; and, therefore, the captors ought, on 
their own principles, to produce it ; they having it as much in 
their power to produce fuch copy as the claimants. 


But it is faid, « the thip’s papers are defedtive ; the regifter’ 
« is not produced ; it is withheld, and gives a ground of ful- 
 picion.” 

We have no doubt, a regifter was on board at the time of the 
capture : ‘But we do not thjnk there is any ground for fulpici- 
on under,the circumftances of the cafe. 

The Refolution was captured by a Briti/h privateer. The Bri- 
tif captain took poffeffion of the fhip’s papers, and captain Wa- 
terburgh, the captain of the Refolution, was made prifoner. Af- 
terwards the Re/olution was Captured by the American privateer, 
and the American captain took pofiefion of fuch papers, as the 
ie had fuffered to remain on beard the “Refolution. 

1 Waterburgh was not brought into port with his fhip. 


It was the intereft of both the Britifh and American cap- 
tains to withhold the regifter, if it proved the fhip to: be thepro- 
perty of fubjects of the States General; and neither the Briti/b cap-. 
tain nor the American captain have made oath, that the papers 
produced to the Court are-all the papers, which were found on 
board, and came refpettively to their hands and poffeflion, 

But it is faid, “ no credit or faith is to be given to thofe pa- 
“ pers, becaufe replete with conttadiction and abfurdity. The 


D Manifeft 





26 CiséEs ‘tiled and decreed in the 


1781. “ Manifeft, “ie is faid, contr-diéts the Bills of Lading»s 
wr~— “ The Manifeft purports the property of the cargo to bé in the 
‘‘- perfons named therein as the fhippers, and the Bills of La- 

« ding fhew, in many inftances, that the propérty is in others.” 

The Manifeft exhibits a column oandet the defcription of 
thippers ; and it alfo exhibits a column under the defcription of 
marks, and other columns for the cargo. 

The Bills of Lading correfpond with the column of marks; and 
the perfons defcribed as fhippers in the Manifeft, are afcertained 
by the Bills of Lading to be perfons, who atted principally as 
attorneys, managers, or agents, for thofe who are mentioned 
in the Bitts to own the property for which the Bills are taken ; 
the property in the Bills being in the general produce of fuch 
owners’ eftates in Dominica. There is therefore no contrgdiftion 
between the Manifeft and Bills of Lading; for, the term Mippers’ 
does not imply the property to be in fuch fhippers ; the term as 
properly applies to a fa€tor, or attorney, or agent, as to the 
owner. 

«< But, it is faid, Governor Duchilet was intpofed upon, that 
<¢ he refers imhis Paflport and Certificate, which is endorfed Gnthe 
“© Manifeft,to the 17th article of the capitulation; the 
«* 7th article fpeaks of fuch merchants as have goods or mer- 
« chandize ; andthat therefore the Governor muft have beenin- 
«© formed that the thippers were the owners.of the cargo.” 

It is true the 17th article fays, the merchants may fell their 
merchandize, arid carry on their trade, and. the term deir im- 
plies the property to bein them: But the term ¢heir may alfo 
apply to the property which a fa&tor, agent or attorney has the 
pofiefion, management and fhipment of, for others ; for, al- 
though they have not the general, yet they have the {pecial, pro- 

ty. ae 
my ut, it is faid; the fhippers dared not.to avow the names of 
the perfons mentioned inthe Bills.of Lading, from a confciouf- 
nefs that they were not capitulants, ahd that the Governor would 
have refufed them a Licenfe, Pafiport and Certificate.” 


If the fhippers felt fuch a confcioufnefs, why avow the names 
of fuchgn the Bills of Lading ? It was not only neceflary to'take 
meafures to prevent difcovery on the “Hfland, but alfo to guard 
againit detention on acapture at fea. Why was the Governor's 
Paflport and\Certificate obtained? “Was it not to proteét the 
fhip and cargo from capture? But if the Manifeft, Paffport 
and Certificate had no reference to fhe Bills of Lading, but were. 
contradictory and inconfiftent, and the perfons avowed bythe * 
Bills of Lading to be the owners of the property were not capi- 
tulants, is it not a novelty in the game of fraud, to furnifh .a 
thip with {uch papers as proclaimed a contradiction to the Ma- 
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nifeft, Paffport and Certificate, announced the ¢riminality of 17?7. 
the'commerce, and expofed both fhip and cargo to capture ern 
confifcation ? cr ns os * 
Prudence required, and very probably it was enjoined ‘by the 
Government, det befor a thi Thould be fuffered to clear ott, and 
oceed on her voyage, proofs fhould be made and taken’ with 
er, not only that the fhippers of the cargo were capitulants, but 
alfo, that the owners of the cargo were capitulants. It appears 
in this cafe, thatabove three fourths of this cargo, were fhipped by 
agents, and attornies and factors. ‘The Governor certifies the 
fhippers to be capitulants. ‘The chief Juftice certifies the own- 
ers to be capitulants, and where his certificates are deficient, the, 
depofitions prove it. All this may be done, in conformity tothe 
law, ulage and practice of the Ifland. 
But@another contradiction is objected : It is faid,#* the Bills 
~ of Lading contradict the other Papers, which import the pro- 
rty of the thip to bein Brantlight & Son; for the Bills con- 
Fenthe cargo to Brantlight ‘9 Son; and therefore it is contend-. 
ed, the propertyof the fhip could not be in Brantlight && Son ; 
becaufe it is obferved to direét a man to pay freight to himfelf.” 
The Bills of Lading are not chargeable with’any fuch ab- 
furdity. The freight is not direfted to be paid to Brantlight & 
Son ; the freight is to be paid to the captain; he is refponfible 
for the wages of his crew, and other debts, contraéted on ac- 
count of the fhip. Freight is anfwerable for all fuch claims, and 


the er sa is entitled to receive it, to indemnify himfelf: He 


may, therefore, refufe to deliver the cargo, till the freight is 
paid. And-by this means, in cafe of the bankruptcy of his owners, 
he is fure of anindemnification, to the extent of the freight. 

But {till another contradiction is objeéted.; It is faid, « that 
both the Bills of Lading, and the oath of Morfon, on the back of 
the Manifeft, contradict the aflertion ofthe other papers, that 
the fhipis the property of Brautlight <9 Son; for, they prove 
the confignment of thip to Brantlight (& Son; and_there- 
fore, it is contended, theiproperty could not be in them, becaufe 
it is abfurd to eonfign a fhip to the owners.” We do not 
fee any fuch abfurdity. Confignment ig mercantile phrafe, 
adopted to diftinguifh the perfony to whofe care as fhip 
is addrefled, and, “when applied to the owners,’ it “is mere- 
lyin conformity to forms. It is the common ufage and practice 
of merchants to apply the plirafe, indifcriminately, to owners, 
and others. 3 ; 

« But, itis faid, the papers found on board the Refluticn, do 
not fufliciently prove the fhip to be the property of Brantlight 
{s" Somy-when- fhe arrived at St. Luflatius, from Amfferdam, 
eatly inj1780.” Itis proved, by the oath of Morfon, and captain 
W aterburgh, cndorted on the back of the Manifeft, that this pro- 
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1781. perty was fubfifting, if not at the time of the depofition, “yet, 

“v™~ at leaft, on the arrival of the fhip at Dominica, Offober, 1780. 

And Morfon, && Company's letter, to Brantlight & Son, dat- 

ed 6th March, 1784, after the rupture with ‘and, and fhort- 

ly before the thip left Dominica, and which was found on board, 

proves the property to be then fubfifting : for, in the clofe’ of 

the letter, they fay, “ captain Waterburgh has drawn on you, in 

our favour, for difburfement, {191 : 1553” which difburfement 

plainly refers to difburfements of the fhip, which Brantlight & 

Son could not be chargeable with, if they had parted with the 
property, and were no longer owners. 

No evidence at all is produced to fhew a change of proper- 
ty, or transfer of the fhip. And, therefore, the faétbeingad- 
mitted, that fhe was the property of Brantlight &S Son, on her 
arrival at St Euffdtia, in 1780, and the property bein ed 
to be fubfifting in Ofober, 1780, and proved, to be fubfifting in 
March, 1781, a few’ days before fhe failed from Dominica, 
we cannot doubt, but that the property was fubfifting, atthe . 
time of her capture. She was then no prize tothe British pri- 
vateer; becaufe protected by the British Prochinatitg:y#bhe 
was no prize to A we American privateer; becaufe fhe was the 
property of thé fubjeéts of the States General, a aation in peace 
and friendfhip with: America. ° cy 

« But the papers, it is faid, prove the cargo to be the pro- 


perty of perfons, not capitulants : For Morfon {S Company, in 
their letter of the 6th //arch, 1781, {peak of Kender Mafen, as 
a fhipper, who is not a capitulant.” ' 

What does this letter mS It is addrefled to Brantlight, & 


Son, and informs them, that the rupture with Holland, occafi- 
oned all fhipments to ftop ; that afterwards, the British Procla- 
mation, protecting the Holland veffels from capture, for a li- 
mited time, on their paflage back from Dominica, came to hand; 
that even then, no one but Kender Mafon and themfelves'would 
fhip ; that, afterwards, fhipment went generally on. 

This letter proves clearly, that the cargo was fhipped by ma- 
ny different perfons. Not only Kender Mayon thipped, but Mor- 
fon && Company alfo thipped, and there were other fhippers, who 
were alarmed, notwithftanding the British Proclamation, and 
would not immediately fhip, though afterwards they proceeded 
to thip. ee 

To Thar extent did Kender Majfon thip ? Morfon {& Co's letter, 
which is the only evidence that he oe at all, goes no further 
than to prove, that he fhipt a part of the cargo. How thall this 

art be afcertained ? 

‘The fhip, it is admitted, by counfel on both fides, was con- 
figned to Morfon {& Co. and Alexander Henderfon, and it ap- 
pears from the papers en board, that upwards of two thirds ps3 
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the cargo were thipt by Henderfon, as agent and attorney for the 1781. 
Britifh capitulants ; the refidue of the cargo was fhipt, partly “w~ 
by James yo lage) ae and attorney for Boe, ent 
partly by Morfon Co. and partly by others, in their own right, 
as agents and attornies for others. : 

The letter of correfpondence, which Henderfon addreffed to 
Brantlight {& Son, to whom.the fhip and cargo were configned, 
and his letters of correfpondence, addreffed to the gentleman at , 
London, for whom he was agent and attorney; the. bill of la- 
ding he took for the pro fhipt, and his depofition annexed 
to the faid bill, give a fair hiftory of fuch part of the cargo, 
as was fhipt by him: They prove it to be the property of Britifb 
capitulants; and not the property of Kender Mafon. 

The polio of Fames Morfon, the bills of lading, and ‘the 
certificat@s of the Chief Juftice, point out and afcertain, what 
part of the cargo he fhipt as agent and attorney, and’ prove it 
to be the property of Britifh capitulants, and not the property 
of Kender M afon. N : i 

The depofitions, bills of lading, manifeft, letters of ‘corref- 
pondence, the Governor’s pafiport and ‘certificate, and the de- 
pofition of Morfon and Fitzgerald prove that the refidue of the 
cargo, except what was fhipt by Morfon, t& Co. Morfon, Vance, 
€@ Co, and Lovel, Morfon {s* Co. was the property of Britifb. 
capitulants, and not the property of Kender Majfon. 

If Mafon, then, had any property on board, that roperty 
muft have been in fuch parts of the cargo as were fhipt by Mor- 
fon, & Co. Vance, &S Co. and Lovel, Morfon, &Co. With regard 
to this part of the cargo, the evidence is not full and compleat : 
For, altho’ Morfon is proved to be.a capitiilant, yet the compa- 
ny is neither afcertained, ner proved to confift of capitulants. 

But it is contended, that the property thipt by Henderfon was 
the property of Kender Majfon. ‘ 

On what ground is the idea taken up, that Ma/fon had any 
property at all on board? It is founded folely on that part of 
Morfon & Co.’s letter, which mentions Kender Mafon as a thip- 
per. Exclufively of this letter, ther is nothing, befides mere 
conjeéture and poflibility, to prove that he had any property at 
all on board. id % 

This much muft be clear; that if Henderfon was meant, then 
Mafon was not meant. # 

eas & Co. fay in their letter, *« that even after,the arrival 
« of the Britih proclamatign, no one but Kender Majfon, and 
‘* ourfelves, would immediately fhip.” If Henderfon. was not 
meant for Kender Ma/fon, then Henderfon was 2mongft thofe who 
were {till alarmed, and would not immediately fhip, on the ar- 
rival of the: Britifh proclamation ; and, Mcofoqperat » Kender 
Mafon could have no property in what was fhipt by Henderf: 


for 
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1781. for it is abfurd to fay, that Kender Majfon proceeded to hhip, 
vw and Herderfon did not, if what Henderfon fhipt was the proper- 
ty of Kender Mafon. 

But; it is objeéted, “that altho’ Kender Mafon is mentioned 
inthe etter, as a thipper, yet it is to be ood, that he is 
there defcribed as principal to Henderfon, and therefore, what 
was thipt by ee may with propriety be faid to have been 
thipped by Kender Mafon.” 

What evidence is of fuch 2 conneCtion between Mafon 
and Henderfon? Mafon’s letters of correfpondence are all ad, — 
drefied to Morfcn, and the thip is configned to Morfon and Hen- 
derfon, as pertons in feparate and diftin& interefts. The idea 
too, of fuch a conne@tion, is contradicted by the whole tenor 
of the papers found on board. 

If Hénderfon was the agent or attorney for Kender Wajon; if 
he was the perfon, with whom Maj/on was fo extenfively inter- ~ 
efted, in his commercial connections, then the idea of his con- 
neétion with Morfon 9 Co. Morfon, Vance, & Ca. and Level, 
Morfon, && Co. aught to be abandoned : for, it is not to -be be- 
lieved, that Maj/on fhonld engage in three partnerthips, and yet 
employ an agent or attorney, who fhips forty timesthe quantity 
ef produce thipt by all the three partnerfhips. | 

But it is contended, ‘that both fhip and cargo ate the pro- 
perty of Morfon and Mafon, in confequence of a plan concerted 
at Londor, between Kender Mafon and Hefbuyfen, agent for 
Brantlight & Son, while the Ship Refolution lay at Euftatius.” 

We have no doubt the voyage of the Re/elution was planned 
at London, by Kender Mafon and Hefouyfen; but the plan muft 
have been very different from the one fuggefted. 

One of two propofitions muft be true; either Marfon and 
Me/on did not purchafe the fhip, and fhip the cargo, in confe- 
‘quence of the plan fuggefted, or Morfon has fworn falfely, and 
committed a perjury. 

Morfon, the 7th March, 1781, near twelve months after the 
Refolution’s voyage was ‘concerted at Lendon, fwears that the 
Ship Refalution, belonging*to the port of Ror/zau, and owned by 
Brantlight F Scn, arrived at Dominica, OF. 1780; for the pur- 
pofe of taking on board a cargo of fugar and coffee, the pro- 
petty of capitulants. : 

This oath flatly contradi&s the affertion, that the Ship’was _ 
purchafed, it alfo diretly contradidts the aflertion, that the plan 
was to fhip a cargo, the property of Kender Majin; for Keritler 
Mefou is nota capitulant. . 

Morfor’s knowledge was competerit to the faéts he fwore : 
He precifely knew what the plan was;that was really concerted . 
at London; for, it is ftrenuoufly contended by the @ounfel for 
the captors, that Kender Mafon, in his letter 0 Morfon'& Hefh- 
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ral enclofed to Waterburgh, contained a full communication of 1784. 
it. we 4 


« But the papers, it is faid, found on board the Zu/im, throw 
« great light u e fubject ; they pluck off the mafk, and 
« exhibit Aafon in'Tis proper colours ; they prove, that an illicit 
« commerce has taken place, and that the articles of capitulation 
«¢ have been repeatedly violated.” 

Admit, for argument fake, the fact, that the Eustin wasengas 
ged in an illicit commerce, how can the conduct of the Eystin 
affe&t the Refolution ? | 

But what is this illicit commerce, which is charged.to have 
taken place? Let it be ufcertained, and we fhall find, it cannot 
pollibly apply to the Refoluticn. 

“ vat goods, it is faid, have been fhipt from London, to 
«¢ Dominica, thro’ the intervention of neutral ports.” Can this 
{pecies of illicit commerce apply to the Refolution ? It is im- 
poflible; for the was never engaged in this inica trade, till 
after her arriyal at Eustatja, early in 1780 ; and from thence fhe 
failed to Dominica, whete fhe lay, till the rupture between Great 
Britain and Holland took place; nor were Brantlight and Son 
ever engaged in fuch a commerce for Morfon and Cy’s. letter, 
of the 6th March 1781, after the rupture, {peaks of this houfe, 
as a new houfe, with which the people of Dominica were un- 
acquainted ; and mentions the difficulties. he had, from that 
circumftance, to procure confignments. ; 

« But the papers, it is faid, of the Zu/ffim prove that the 
« produce 6f Dominica has been exported to London, through 
“ the intervention of neutral ports.” 

Was the Refolution ever engaged in this {pecies ofillicit com- 
merce ? The peculiar circumttances of her fhew, that the 
neve, was. ‘The ruptyre with Holland took while the lay 
at Dominica; it {topped all thipments. On the arrival of the 
Britith proclamation, protecting Holland veflels, for a limited 
time, on their paflage back, fhipments went on; but the protec- 
tion, which the proclamation gave, ceafed on theparrival of 
Holland veflels back to their ports in. Holland. i 

What ground then is there to'think, that the Refolution, with 
her cargo, were deitined, after her arrival at 4mflerdam, to pro- 
ceed to Leadon, where both thip and cargo, would have been lia- 
ble,afterfher departure from Am/terdam, not only to Briti/b capture; . 
but, as-contended by the counfel. for the captors, liable alfo. ‘to 
Patch capture, war prohibiting all commerce between the belli- 
gerent powers ; and not only fiable to British and Dutch capture ; 
butyias the Jaw of nations: has been ftated by the counfelof the 
captors, liable alfo to French, Spanifb and. American capture ? 

* But the papers, it is faid, of the Ay/in, prove that Mor- 
<< fon and Mafon, who planned the voyage of the Re/olution, 

. « alfo 
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“ alfo planned the voyage of the Euffin; and therefore, if the. 


“¥~_.« Euftin was engaged in an illicit commerce, the prefumption 








‘ is, that the Refolution was alfo employed in fuch‘commerce.”’ 

We have already obferved, that the Re/oltion could not pof- 
fibly be engaged in the illicit commerce, with which the Eus- 
tin ts charged; but if. Morfonand Ma/on planned both voyages, 
Morfon knew the plan on which the Réfolution was chartered, 
and he has proved it, on oath, to be a fair one, and in perfeé’ 
conformity to the articles of capitulation. 

« But Ma/on, in his letter from Offend, Auguft 1781, found 
“ on board the Ewufin, writes to Morefom, that he has nearly 
«“ accomplifhed the plan, which he informed him of in his letter 
«* dated O€tober 1780, from Rotterdam, and it is contended, 
« that this letter proves, that a plan is eftablifhed at Offend, to 
“ centre there the whole Dominica trade, and to furnith mys a 
“© goods for Dominicay through that channel.” Admit the facts 
to be fo; how does it affect the Re/olution and her cargo? The 
rupture with Holland had taken place, and the Refolution was 
captured, and brought into port, feveral fgonths before the plan 
was accomplifhed at Offend and, confequéntly, whatever illicit 
practice that plan points at, cannot apply to the Refolution. 
But it is faid, that the plan eftablifhed at Offend, was the plan, 
which was concerted at London, and eftablifhed at Am/lerdam, 
and Rotterdam, and fhifted from thofe cities to Offend, om ac- 
count of the rupture with Holland. Ifthe plan, now eftablith- 
ed at Offend, is nothing more than the plan adopted at London, 
with regard to the Refolution, then it is a fairone; for Morfon 
has told us, what the plan was, and he has declared it on oath} 
But we are of opinion, that the fyftem, now eftablifhed at Offend, 
is nothing more than the plan adopted at London, with regard to 
the Refolution : Then it isa fair one; fog Morfon has told*us, 
what the plan was, and he has declared it on oath. But we 
are of opinion, that the fyftem ‘now eftablifhed at Offend is a 
new one, and that it is not a former plan, fhifted from Holland to 
Offend, onccount of, the rupthre. It originated indeed before 
the rupture, and might have taken place in ‘Holland, had it been 
completed before that event. It is of fuch a nature as requires 
Morjan to take his refidence at Offend. It occafioned a change, 
in his commercial connection at London, and a diflolution of the 
partnerfhip, in which he was there engaged. The cargoes fhipped 
trom Dominica, tho’ configned to Liber, Baas, Derd &3'Co. were 
neverthelefs to be difpofed of, under his fuperintendancy. dt 
was upon this plan, whatever it was, that the Eu/fin failed; the 
may be. affected by it, but the Re/olution never can. We have 
faid; the whole cargo of the Refolution is difproved to be the 
property of /Za/on;,except fuch parts of it as were fhipt by 
Morfon {9 Co. and therefore if Mafon had any ptoperty*at all » 
on board, it muft be in fuch past of the cargo. We 
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We feel the force of the reafoning which has been employedto 1781. 
fhew, that the name of Kender Mafen was inferted by miftake; Cam 
but, as Majon, who appears to us to be a partner in three part- ~~ 
nerfhips, and to been the active per a in shipping this 
part of the cargo, has acknowledged, for and company, 
that Kender Mafon was a thipper, and the eviderice, upon a 
careful review of it, leaves an opening to apply that acknow- 
ledgment toa concern in the three partnerfhips, we are led ‘to 
change the opinion we had entertained on the firft argument, 
with regard to this point, and now think, that this part of the 
cargo mutt be coriflemned as prize; and, not only Ma/on’s 
proportion of it, but alfo the whole intereft of the three parcner- 
thips: For, the fhipping of produce by Ma/on, who is not a 
capitulant, is a violation of the capitulation; _and as the three 
partnerfhips were confenting to it, and ,negleéted their interef& 
2 ges with Maj/on, they are participes criminis, and oaegually fuffer. 
The So far we have thought proper to animadvert on thé new evi- 
we dence, and the argument and obfervations of the ebunfel upon it. 
plan And, altho’ on a deereé of acquittal, almoft the whole catgo will 
llicit go into the hands of thofe who are not. the friends of America, 
rune notwithftanding they have ftipulated a neutrality duging the 
lan, war ; yet, as they are entitled to it, by the atticles of capitula- 
dam, tion which biwd America, the law, of natipns operating on thofe 
Sagat articlesjas a folemn compact, commandsthat fuch a decree muft 
be given. We hope we feel juft imprefhonsof the wrongs and 
cruelties of Great Britain; but public faith ‘be maintained; 
the honor and dignity of the United States gpreferved, and the 
Bw of nations “difpaflionately anf rightcoufly adminiftered. 
We therefore adjudge and decree, that he Order of this 
cong, fufpending the original decree, be @ifehargedy and the 
fai 


original decree¥ be affirmed im all its parts, except’ with 


regard to fuch parts of the cargo, as were thi Morfon 9 Co. 
Marfan, } Vance, {8 Co. and Lovell, Morfon reg pe parts of 
the eargo we do adjudge and decree toébe condemyed, for the 
ufe of the captors, ¢hiargeable, neverthelefs, with the ftipulated 
freight. ane a 
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Darsy, ct. al. Appellants, vérfus The Barre Erstern, ef al. 


HIS was an appeal from the Admiralty of the State of 

| Maffachufettsebay, where the Brig and her cargo had been 
acquitted. ‘The cafe was argued on the 28th, 29th and 30th of 
January; and, on the sth February 1782, the definitive fentence — 
of the court was pronpunced by Paca and Grirrin, the pre- 
fiding commiffioners, in the following terms: _ 

By tHe Court. —Upon the evidence in this cafe, we are of 
opinion, that the Brig, atthe time of pturg, was the pro- 
perty of Imperial fubjets at Offend, a the cargo was Bri- 
tifh property, unprotedted by the capitulation of Dominica. 

It iswobje&ted, « The Brig is not prize, becaufe neutral pro- 

Neutral property cannot be captured: For, while the charac- 
ter of neutrality is pfefervéd, fuch property is the pro of 
a friend, on which the rights of war cannot attach; - but the 
owners of a fhip may violate their neutrality, by taking a deci- 
ded part with the enemy : In what light is fucha thip then to e 
confidered, and what is to bé done with her ? ‘The law of n 
tions fays, that’a fhip under thofe circumftances, is in the 
predicament ofjenemy’s, property,and fubject to feizurgand 
confiscation. * ° 

But it is faid, ¢* the ordinance of Congrefs afcertains ip what 
cafes the rights of neutrality are forfeited ; that the p cafe - 
is not comprehended; apd thergfore, if not protected by che law 
of nations, ‘yet it is protected by the ordinance of Congrefs.” 

We are of opinion, that Congrefeidid net meari, by theiror- 
dinance, to afcertain in what cafes the rights of neutrality 
fhould be forfeited, in exzlufion of all other cafes ; for, the - 
inftances not mentioned are as flagrant as the cafes particula- 
vized. The ordinance does not fpecify the cafe of aneutral vefiel 
employed in carrying + sabe, toa place which is befieged, and.in 
want of bread ; For, altho’ one of the articles fays, «* You thall per- 

*¢ mit all nedtral veflels freely to navigate on the high feas, 
< or the coafts-of America, except fuch as are employed in car- « 

** rying contraband goods, or foldiérs, to the enemy;” yet afio- — 
ther article fays, that the term’ contraband hall be confined to 
the articles there enumerated, _and provifion is omitted.” “Were* — 


Congrefs . . 
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Congrefs afked, whether they meant to proteét from: capture,. 
a neutral fhip loaded with provifion, and deftined for Yort and 

’ Glouceftergwhen befieged by the armics of the United Stater and ~~ 
France, oper +g ew ly doubt what their anf would 
be. The plain obvicus conftruction Of the’ ordiffance is, 
that while neutral vefiels obferve the rights.of neutrality, “they 
fhall not be interrupted by American captures : Congrefs meant 
to pay a regard to the rights, and not to the violations of neu- 
trality. 7 

Bue, it is objeéted, * that in this cafe, if the Brig haswviola- 
ted the rights of neutrality, it is becaufe fhe intended’a viola- 
tion of the capitulation of Dominica; that the ition of 
Dominica can only be confidered as a local law, of Which there 
can be no breach, until the offending thip coines within the 
civil jurifdi€tion of the ifland; that the Brig was captured ‘be- 

_ fore the arrival within the jurifdi¢tiony of Dominica; and that 
therefore fhe was captured, before there was"@ny violation of 
the rights of neutrality.” ; | 

If. nothingycoul bjected againft the Brig, but ati inten- 
tional violation o pitulation, abftra€te@ly from the con- 
fequences, with regard to the war between Great Britain, France, 
and the’ United States, poffibly fuch reafoning might be conclu- 
five: But we,are of opinion, that the Brig has done more than 
a mere intentional offence, with regard ite capitulation. 

“The fubjeéts of a neutral nation, hot, confiftently with 
neutrality, combine with Britifh fubjeéts, to wreft out of the 
hands of the. United States and of France, the advantages they 

«have acquired over Great Britajn by the rights of war ; for, this. 
would be taking a decided part" with the enemy. 

On the conqueft of Dominica a capitulation. took place, and _ 
by that capitulation, a commercial a between Great 
Britain and that Ifldnd was prohibited ; The object was to weak- 

en the power of Great Britain, by leffening her naval and com- 

mercial refources. But what has been the conduét of the Brig 
and the [imperial fubjeéts her qyrners & Kender Mafon, a Briti/h 
fubject, eftablithes!' a»plait’ at Offend, bygwhich the tommerce of 

Great Britain with Dominica, is to-be kept up and preferved, 

thro’ the intervention of that port. On this plan Liebert, Beas, 

Dardine & Co. Imperial fubjeCtsy purchale at London'the Brig 

Exflern: Kender Man puts on board a cargo of Britifh mer- 

chandize, the property of Britis fubjeSts :. The Brig clears ous 

from London, oftenfibly for Offend, and thiere arrives: Lrebert,Beas, 

Dardine && Cox fupply her with falfe and colourable papers, af- 
...fame upon themfelyes the ownerthip of the!@argo, and drefs ic 
up in thegarb of neutrality, to freen it from detention and c 

‘ture: The Brig then clears out for Déminica, and fails for that © 

. ” Vilgnd with the cargo-the took on board at Levidon. 
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1782. ‘Can fuch conduct confift with neutrality ? Can there bea 


rw more flagrant violation of it? Does it not aim to wreft, from, 
France and the United States, the advantages they ‘atquired by 
the congteit of Dominica: And does it not a fraudulent 


combination with Briti/h fubjeGs, and a palpable¢partiality ? 

But, “why thall the rights of neutrality be broke by works 
of fupererogation ? If the cargo was Britifh pro » unpros 
teéted by the capitulation, it was then the property of enemies, 
and as it did not confift of contraband.articles, it was proteéted 
from capture, by the ordinance of Congrefs; The Brig, there- 
fore, needed not to employ fraud and ft to give it- the 
garb of neutrality, in order to fcreen it from capture.” 

If the offence,-which the Brig has committed, confifted in 
employing fraud and ftratagem, merely to protect property 
which belonged to an enemy, the cbjeétion might, in confe- 
quence of the ordinanc€ of Congrefs, be of fome force. But 
the offence is hot of fo limited a nature; it is far more exten- 


five, and comprthends a flagrant cn cai ights of neu- 






trality: It refults from a fraudulent tion with Britifh 
fubjects, to give weight and energy to the @tms of Great Britain, 
by the re-eftablifhment of a commerce, and its emoluments, 
which. fhe had loft by the conqueft of Dsminica. 3 
But, it is objected,“ The.cargo is not prize,#becaufe it is 
not contraband, and ll the other effects and goods, , the 
property of an en¢my, are exempted from capture by the ordi- 
nance of Congrefs.” 
If the Ex/ern had been employed in a fair commerce, fuch 
as was coniifteht with. the righiis of neutrality, her cargo, tho’® 
the property 6f an enemy, could not be prize ; bbesule Con- 
grefs: have faid, eir ordinance, that the rights of neutrality 
{hall extend protéétion to fych effects and goods of an enefity. 
But, if the rights of neutrality are violated, Congrefs have. not 
faid, that fuch,a vislated neutrality thall give fuch protection: Nor 
could they have faid fo, without confounding all the diftinctions 
between right and wrong. : a eli : 
Upon the. whole, we are of opinion, that the decree bel 
be reverfed, and that the faid Brig and Cargo be condemned, 
as prize, for the ufe of the captors, without coits. 
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Keane, ¢f. a/. Libellants.and } The Bric Gloucester, ef af.) 


Appellants,, verfus F Appellees. 
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HIS was an appeal from the Admiralty of Peanfluania, # 
and after argument, Paca and Grirrin, the prefiding, 

Commiffioncrs, delivered the following fentence. ©  S¥ 
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By THe Cour :—Two objections are made to thé decree 

ont, below: 4: . 6. TN v 
“by The firft Objection is, that a libel does not lie by the crew of 
ent a privateer, for their refpective proportions of a prize. 
, The fecond objéétion is, that the libellants; in this cafey"are 
tks not part of the privateer’s crew, nor captors, entitled to a pro. 
roe | portion of the prize ftated in their libel. 
ies, “With regard to the firft objection, we are of opinion, that a 
ted | libel does le, and that it is the proper and regular mode of re- 
ee) 9 drefs: For, the commiffion of a privateer, according to’the form 
the | eftablithed by Con extends not only to the. in, but 

alfo to the fhip and crew; they are captors, as well.as the cap- 
‘in a tain, and their rights to the thing captured, is equally founded . 
aty 6 on the commifion. The Ship is figuratively confidered as an 
nfe- agent, and reprefents the owners. Articles of agreement. gene- 
But = rally direét the diftribution ; but if no articles areexecuted, the 
en- Admiralty Courts will make diftribution, in proportion to the 
cu. number, won| and wherits of the captors. WD iy pad omg 
itifh But, it is faid, « iralty Court, in this cafe, had ex- 
ain, . « ercifed all its jurif and power ;) that se filed 
nts, « «“ by the captain, anda decree pafled for ati that 

« the prize has been fold, and the money lodged am the. :" 

tis « © of the Marfli@l; that the Marfhal muft make diftribution 
the ‘* aceerding to the lift of the crew, which’§he captain’ fiiall de- 
rdi- | _ © liver; and if the captain makes a falfe lift, arty injured 

« has no other remedy than by_an action at law.” c ‘ 
uch The original dibel, we find, was filed by the’eaptain, in be- 
tho” # half of himfelf and crew, and thé@*decree adjudges the prize to 
on- the captots.. The Marfhal has fold the dam andi the money 
lity lies in his hands; on application, he refufes to\.pay the libel- , 
fity. lants¥ and the queftion is, what is the mode-of'redrefs ? 4S 
not = Weare of opinion that the libellants had a domble remedy : A 
Nor = They badan action at law, for money had and ‘teceiyed to thei 
ions ufe; and they were entitled to a fupplemental libel, Upon which 
a decree and order might have been obtained, to compel the 
low Manfhal to pay the monty. Such a libel is nothing’more than 
wd, a form of proceeding, to carry into execution the’ original decree} 


and -if the Admiralty Coutts are competent to give judgment, 
they muft be competent to carry it into execution. 

mas We are alfo of opinion, that ifa Marfhal makes difttibution, 
t al. without the orders of the Admiralty Court, he does it at his 
peril: ‘The lift or réturn 6f the erew by the captain, is no jtifti- 
‘ fication for his payments. He is the officer to e@fry the decree 
yee of, the Court into execution, and he muft re ‘that his 
payments aré made according to fuch — 3 for, on mifap- 

plication of the payment, a libel will lie t6 make him refi 
“ble. Iie would therefore act fafely, he ought, before he me 


ne 


> ee 


a 


38 Cases. suled, and deereed in. the 


7782. his payments, to obtain. the. order and direction of the Court ; 
ter andthe Admiralty Courts ought not tomake an order, without — 
previous meafures to guard againft fraud and fition, By 
providing for latent claims. + li: : a 
But on the fecond ground,-it is faid, thedeeree below ought — 
to be reverfed 3 which is, that the libellants are not part of 
the privateer’s crew, nor captors, entitled to the prize ftated — 
in their libel. | 4 
It is proved, and admitted on all hands, that the libellants ~ 
were fhipt on board the privateer, at Philadelphia; that they | 
were fhipt under the articles of agree and fhipt and re- | 
ceived on board, as part of the S crew ; that, as part ~ 
of the privateer’s crew, they navigated the privateer down to — 
Chefter ; that there the captain, without any obje€tion to their ~ 
fkill or ability, ordéred them on fhore, and obliged them to — 
abandon the privateer, and left them; and that afterwards he, and” 
all the refidue of tlie crew, deftroyed the original articles of ~ 
a Arie ‘Ghd executed a freth fet. gh 
Under the circumftances ftated ifted, we are of 
opinion, the libellants are entit a full proportion of © 
all prizes which were captured during the cruife, for which the © 
Tibellants were engaged,’ and from which a were forcibly © 
excluded. ' ts 
We have already obférved, that the right of the erew to 
captures is mot founded on the articles of agreement ; but on, 
the . privateer’s €ommiffion. "When ‘the libellants were fhipt © 
at Philadelphia, and received on board by the captain as part 
of the crew, the right undér the commiflion attached. This ~ 
tight they derived ftom an authority, paramount to the captain, © 
and therefore the captain could »not arbitrarily deprive, them 
of it. 38 ¥ . . 
But it is faid, the captain, ofily, did the wrong ; and therefore © 
he. alone fhould be refponfible for it, and not the tefidue of 


_ 


the crew. 


The libellants do notfeek a.compenfation for a wrong; they — 
are not in purfuit of Whe for a tort. When they werethipt — 
and received on board at, Philadelphia, they then became part © 
of the crew, and the right to capture and make prizes was” 
a right they held jointly le the fhip and officers, and refidue — 
of the crew, The articles of agreement directed the di 
tion, and afcertained the fhare ; amd the libel is for fhares, 
according ¢e#the articles. ‘The demand, therefore, which the” 
libeliants make, does not,lefien the fRiares of the refidue,of © 
the crew, nor callon.them for a compenfation:. If is a, demi 


which the refidue 6f the crew acknowledged, and agreéd toy 


when they executed the articles... *y —_ = 
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eal 






But it is faid, on the difmiffion of the libellants, their pro- Sa78a: 


portion of «the rifk and labour fell on the refigue of the: crew; 
and, th ought to have an additional compenfation be- : 
yond the articles t. a 


Whatever compenfation, they may, in juftice, be entitled to, 
cannot difpenfe with, nor derive it from the articles of agrec- 
The: articles make no provifion for fuch events, and no 
man, on board, can claim beyond the. extent.of the articles. 
On this ground it isy’that although a Mariner, who is once fhipt 
on board, and is difmiffed by the Captain, without fault, before 
the veyage is end entitled to his ftipulated for the 
whole voyage ; yet the refidue-of the Crew-can only claimfo the 
extent of their contraét+ although, by the difmifhiom of fuch Ma- 
riner, the rifk and labour becomes proportionally greater. ~ 
But, itis faid, that after the difmiffion of the libellants, new 
articles were executed by the Captain, and the Crew; 
by which their fhares of prizes were augmented, ip proportion 
‘to the leffening of the:¢rew, by the libellants’ di ;and, that 
the libellants’ Sainsaifeas their right, under the fubfequent ar- 
ticles. 
The Captain and the refidue of the Crew coulfl_ not cancel 
the original articles.ef agreement. When a contract is made, 


* 


» it camonly be @iffolved by the confent of all parties. ‘The after 


articles, therefore, cannot affect the origigall 
rife a departure from them. ; , 
Thefe articles, inftead of militating againft the libellants’ claim, 


articles, nor autho- 


tend to eftablith it on another ground : For, they thew that the © 


refidue of the Crew approved offthe difmiffion, and therefore 
ought to be confidered as participes criminis, and equally refpon- 
“fible with the Captain. , 


But, it is faid, * that thelibellants did not, by anii'pe ‘ 


fervice, contribute to the capture in the prefent cafe; thatthe 
prize was taken by the fhip, the Captain and id 're- 
fidue.of the Crew and, that although the ts had a 


right under the commiffion to make capturespyet the right was 
nubexercifed in the capture of the'prige in queftion” = 
The thip, Captain, Officers and Crew, were’ joint-tenantsof 
the right to capture and filake prizes conceded by the.commi 
on. ~ Whatever was acquired in confequence of this joint iri 
anchintereft mult be confidered as common ftock, and like 
cafe of a joint partnerfhip, not fubject to furvivorthip. Where 
che right and intereft is afoint concern, the queftion never.can 
be material, which of the patties have been mofta@tive and alert: 
Whe only queftion that can arife wmuft be ; whether the joint 
‘eencern and intereft is fairly fyblifting %%, ; af 
» Upon the whole, we are of opinion, Mot the decree below 
* be albitined, with coft# to the libellauts. 
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EAD, A ee, and the: 
Btotiaid, Appellant, verfits Schooner pee arene and Cargo, | 


N motion of the t’s fe an rance 
O filed on behalf of the Appellee, that prize © 
Schooner was in a perifhing condition, it was ordered, 

By tHe Court. ‘That the Schooner, a react: apparel, 


and furniture, be fold at public auction, to heft. bidder. 
erie fe of hfe wien the fame al be al dese é 


‘ 
ae. 
' 4 


May Seffion, 1784, a 
* ‘ 4z Sa 
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a > 
Barn, ef. al, Appellants versus, ; ak or 


HIS was an appeal from the Admiralty of the State of 

I Rhode-Ifland, ied the Schooner had been condemned 
as prize ; and the record was fubmitted.to the decifion of the 
Coutt, without argument. On the 24/4 of May, 1784, Grir- 
Fin, Reap, and Lowe tt, the prefiding Commifhoners,. deli- 
vered the following JP acgesdh 


By tHe Coprr. g; by the infpection of thelte- 
. Sh that the Schooner in ya gre was captured from the 
if, fince the opefation’ of the prelimittary articles of peace, 

(to wit, on the* day of ) ‘the condemmna- 





tion cannot be fuftained. _ . 
yt ¥ * Decree reverfed.”* * 


” 
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May Seffions, 1787. 





Laxe, &c. versus, Hoisear, et al. 


HIS cafe now came before the Court, on a petition, that 

the appeal fhotld be fuftained : but Grirrin, Reap, and 
LoweL1, Commiflioners, rejected the application in the fol- 
lowing terms. \ . 

By tHe Court. In this cafe, the judgment of the Court 
will be determined by the conftruCtion of the refolution ‘of Con- 
grefs, of Fune, 1786. . 

Congre/s having eftablithed a fyftem of appeals, and in that fyf- 
tem having limited a period, beyond which appeals are not to 
be entered, we think the refolution of Fune, 1786, could only 
mean, that, in conformity with this prior eftablifhment, the 
judges might ufe a difcretionary power, where particular cir- 
cumftances, confiftent with juftice and right, may in their opi- 
nion gequire its pci 

Whatever decree the Court might have'made upon the me- 
rits of the caufe, and although the property miay have been ille- 
gally condemned inthe maritime Courts; yet under all the cine 
cumftances of the prefent cafe, we are unanimoufly of opinion, 
that juftice and right do not require, that the appeal thould 
now be fuftained. 

Petition difmiffed. 


The Owners of the Sloop 2 The Owners of the Brig 
CHESTER, verfus EXPERIMENT, ef. al. 


PETITION for fuftaining an appeal, with teftimony in 
fupport of the allegations contained in the petition, be- 
ing filed, arule was granted to fhew caufe, why the appeal 
fhould not be fuftained. The cafe was argued, on the 17 of 
May, and on the 3d of May, Grurrin, Reap and Lows 1, the 
prefiding Commiflioners, delivered the decifion of the Court : 
By roe Court. Having confidered the evidence, and ar- 
guments adduced by the Counfel for the petitioners, and ref- 
pondents, we are of opinion, that there is not fufficient caufe 
to admit the appeal of the petitioners, from the decree of the 
Court of Admiralty, in the State of South Carolina, condemning 
the Sloop Chefer, her Apparel, and Cargo. If the eos 
‘ F oul 
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1787. fhould be admitted, it muft be on this principle, that there had 
“v™~ been fuch irregularities in the proceedings, as that juftice and 
right required, that the caufe fhould be ard, in order to 
do that juftice here, which had not been donein the Court below. 
The irregularity fuggefted is, that the captors did not bring, or 
fend, the mafter of the captured veflel, in order to be enquired 
of touching the property, &c. nor produce the documents men-» 
tioned by the mafter, in his proteft ; andythat, for want there- 
of, a coridémnation had taken place. However blamable. the 
captor may havebeen, in omitting to me bring the mafter 
before the Admiralty Court, and in not ucing thofe docu- 
‘ments, fuch omiffion alone is not fufficient to fet afide the decree 
and re-hear the ¢aufe, unlefs it appeared tl.at fubftantial juftice 
has been thereby prevented. In this cafe, upon an examina- 
tion of all the evidence produced, it appears that the condemna- 
tion of the Sloop Chefer muft have talten place, if the fame 
evidence had been offered in the Admiralty Court. Peter Theo- 
dore Vantylengen appears to have been a merchant in a Britifh 
fettlement, onthe Bay of Honduras; not barely having a tranfient 
refidence, but carrying on trade from that fettlement, like other 
inhabitants. Itis hot materialto whom his natural allegiance 
was due ; he was enjoying the privileges, and fubject to the in- 
conveniences of othér merchants, refiding in the fame place. 
The Sloop Chefer appears to have been a Britifh veffel,’ pof- 
feffed of Britifh papers, purchafed by Vantylengen, and employ- 
ed by him; andaltHough he might have executed the Bill of 
Sale of her, to certain fubjeéts of the United Netherlands, with 
whom the United States were at peace and amity, for the pur- 
pofe, ashe expreffes it, of preventing her being taken, fuch a 
transfer cannot beconfidered as bona fide; but, from the tenor 
of the inftructions of faid Vantylengen, to the maftersof the 
Sloop, that transfer appears to have been intended mierely to 
deceive andcover, under the name of a friend, property which 
ought to be cohfidered as that of anenemy. Examinitig the pro- 
teft made by the mafter of thie Sloop Chefer, it doesnot ap- 
pear, that he was prevented by the captors from going to Gharles- 
ton; but on the contrary, his going on fhore at St. Eu flatia, up- 
on the privateer’s leaving that place, feems'to have been in.con- 
fequence of his own folicitation. For thefe reafons, the Courtdo 
not admit the appeal of the petitioners. And, it is confidered by 
the Court, that the petition be difmiffed ; but as fome irregula- 
rities, on the part of the captorsy. have given colour to the peti=” 
tien, the Court do not award cofts tothe refpondents. 











Common’ Preas of Philadelphia. 


May Sittings, 1788. 


at 


Boinop verfus Pees. 


Lox, an Infolvent Debtor, after his infolvency, depo- 
ted with the plaintiff an Aas, to-be-fold, and the defendant 
urchafed it at Boinod’s ftore. Difcovering that the At/ai had 
iaae to Loyer, the defendant, who was. one of his oreditors, 
refufed to pay for it to-the plaintiff, imfifting that he had a right 
to fet-off his debt againft the price. The plaintiff thereupon 
fummoned him before a Juftice of the Peace; and, the Juiti 
refufing to admit the fet-off, the defendant appealed fon tee 
decifion. ’ 

On the trial of the appeal, Heatly contended, for the defen- 
dant, that the fet-off ought to have been allowed under the infol- 
went law. 1 Vol. Dall. Edit. p. 164. But even if the Juftice 
was tight in his refufal, he faid the a@ion could not be main- 
tained in Boined’s name, as the aflignees were alone.entitled to 
fue for the effeéts. of the infolvent, after his affignment. 

Du Poncesu, for the plaintiff, obferved, that there was no fet- 
off at common law ; and,that, it had not been authorifed by any 
legiflative provifion in the cafe of a fa€tor ; which was the ftu- 
ation of his client. Cowp. 255. As the affignegs are not con- 
trading 5 pattte ig, is, unneceilary to, thew Shad Boinod had a 
lien id. 


In the charge to the jury, Suipren, Prefdent, ftated, that 
this was an action for goods fold and delivered ; that the plaintiff 
had an indifputable right to bring the a€tion, either in his own 
name, or ithe name of his principal; and that he had pro- 
perly chofen, the former, as the contract was made with him. 
‘That, in anfwer to the defendant’s allegation, of the property’s 
kelonging to Loyer, it.was to be remarked, that after the aflign- 


Fz ment 





‘+ Cases ruled and adjudged in the 


1788. ment, the property was for the benefit of all Loyer’s creditors 5 
“v™ and that, although his fa€tor —— have a lien, the vendee of 
‘the fa€tor certainly had none. t, in ftrictnefs, perhaps, the 
aflignees of Loyer had the right to the Atlas, or the price for 
which it fold; but that certainly, at the time of the fale, it 
was not the property of , and, if not vefted in the aflignees, 
it muft have belonged to Boinod by virtue of fome fpecial liens 
And that, upon the whole, the plaintiff was entitled to recovery# 
though he was anfwerable over to the aflignges. 


Verdict for the Plaintiff. 


‘ 








Auguft Sittings, 1790. 


aca SERE I 





Bowen verfus Douc.ass, 


HE Plaintiff had taken out a /ubpena, returnable to De 
cember term laft, for two witnefles, who lived in Mont- 
gomery County; but as they did not then appear, an attachment, 
direéted to the Sheriff of Montgomery County, was iffued, re- 
turnable to the fucceeding March term; when, likewife, default 
was made in the appearance of the witneffes; and the caufe 
was continued on a rule for trial at the next term or Non Pros. 
Another /ubpena had been takenyout, returnable this day, on 
which the caufe was marked. for trial ; but it proved as .ineffec- 
tual as the preceding writs. ; 
Under thefe circumftances, Levy, for the Plaintiff, moyed to 
poftpone the-trial. He ftated (and it was not denied by the op- 
pofite counfel) that an application on his part to. take the depo- 
fitions of the witnefles had been refufed : And he read a letter 
from the Sheriff of Montgomery, to thew that an attempt had 
been made to ferve the attachment upon the witnefies ; a certi- 
ficate from the doors to prove that one of the witnefles was 
fick; and a certificate from difinterefted and credible perfons 
to prove that the other witnefs was out of the way. 1. Dall. 


Rep. 251. Schlofer v. Lefber. ‘ 

M‘Kean, for the a objected to the poftponement ; 

-and infifted, that the rule for trial, or Now Pres, ought ~~ ene 
forced 
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forced, as the Plaintiff, having negleéted to iffue a fecond at- 179e. 

tachment, had not done every thing in his power to procure ““v™ 
the attendance of the witnefles. 
But, By THe Courr:—JIt is queftionable, whether the 
A& of Affembly empowers us to iffue writs of attachment 
into another County; and there are other modes of pro- 
ceeding, equally efficient, and clear of any doubt. It is un- 
» however, to enlarge at prefent on this topic; as 
the Plaintiff has evidently done all in his to procure the 
attendance of the witnefles; and the refufal of his overture to 
take their depofitions, is a ftrong additional circumftance in his 
favor. ‘The caufe muft, therefore, be continued, fubje& to the 
rule for trial at the next term, or Non Pros: And, in the mean 
time, we dire&t, on our own authority, a rule to be entered for 
taking the depofitions of infirm witnefles de beneeffe; to be read 
in evidence upon the trial, in cafe of death, or inability to at- 
tend. To that extent only, however, do we grant the rule; 
for, we think it would be going too far to add, that the depo- 
fitions fhall be read, in cafe the witnefles depart from the State. 


Incuis, for the ufe of Reepsz, 
etal. vetfus 
- 


Incuis’s Executors. 


which Satiuel Inglis had bequeathed to his 

Inglis, the nominal Plaintiff, by his laft will and teftament, bear 
ing date the 12th of Auguft 1781. The defendants pleaded 1ft. 
Payment; 2d. Nil debent. ° 

The circumftances of the cafe were thefe: The teftator died 
in the beginning of Sept. 1783 ; and.George Inglis, being in an 
embarraffed fituation, obtained,a friendly loan from Mr. Coxe, of 
100 dollars, and affigned his legacy under his brother’s will to 
that gentleman on the sth of 4pri/ 1784, in truft, that Mr. Cone 
fhould geimburfe himfelf, and pay over the balance to the lege 
tee; who acknowledged, at the time of the tranfaétion, 
there was fome difficulty in getting the money from the. execu- 
tors. Accordingly, when Mr. Coxe applied a few days after- 
wards to one of the executors, in behalf of George Inglis, fome 
doubts were exprefled to him, whether the legacy would be paid 
at all; as G. Inglis was confiderably indebted to the eftate of 
the teftator, and other perfons lately concerned with him in 
trade ; but upon Mr. Coxe’s difclofing the nature of his bond, 
and of the aflignment which he had taken to indemnify himfelf, 
the executor, in terms of great caution and exprefsly for the 
family honor, promifed to pay as much as would fatisfy Avs 

’ & 


HIS was an aétion of debt, to recover a of £150 
ge 
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4790. Caxds claim: which promife was puriCtually performed at the 

wv end of the year from the teftator’s death, allowed, either by the 
operation of the law, or oe according to the provifions — 
of the will, forthe payment of legacies. t.appeared, likewife, — 
that on the 26thef effi! 1984, Ce Jaga Baton having bargained for — 
the purchafe of certain goeds from Reede & Forde, in | . 
ef the value amounting to 112 4s. 6d. executed another af, ~ 
fignment to them:for the refidue of the legacy in queftion 5. andy 
on the 4th of Fanuary i788, Mr. Coxe, by an inftrument, re+ 
citing the debt originally:due to him, the legacy bequeathed to, “| 
G. Inglis, the firft mentioned afignmentyand the motives.on 
which it was .made, the receipt of £37 tos. from the exect 
tors, and the refiduary nt lait mentioned, transferred 
the unfatisfied antereft: in legacy to Reede & Forde. Mr. 
Coxe had not however communicated to Reede && Forde the ob- 
ftacles fuggefted by the executers, as to the affignment of the 
legacy, before the execution of the refiduary afignment to thems. 
nor, indeed, was there any evidence thatithey were apprifed of 
that cis cumftance, ’till they applied to Mr. to inftitute the 
prefent fuit, when he mentioned it to Forde. 

But, in oppofition to the claim of Reede & Forde, under 
their affignment, it was fhewn, that _G. Inglis, was previoufly 
indebted to the henfe: of Unglist* Long, itn which the tefta- 
tor was concerned, and that-he was alfo confiderably indebted 
in partnerfhip to the houfe of Willing & Morris, furviving 
partners of Samuel Inglis. -Reing, however, at the fame time 
entitled by an article of agreement to.a Share inthe commiflion, 
on the aflignments of goods from Famaica to Samuel Inglis F Co. 
he applied to them in, September 1783, for the amount due 
to him out of that fund; but, at firft they refufed to pay it 
to ‘him, in any’othér way, than by carrying it to the credit of 
his account ; though, afterwards, (in December 1783) ona re- 
prefentation of his diitreffes, as well in converfation as in letters, 
they advanced him themoney. In the letters which he wrote 
upon the occafion (dated the 20th of CAeber and: the sth of 
November‘1783) he mingled, with the language of migfortune 
and complaint, an overture ef transferring his claim to the 
legacy in fatisfaCtion of the debt, to Willing & Morris, as fur- 
viving partners of Sanuel Inglis {5° Co yyprovided his fhare of 
the Fama:ca commithon was ‘paid to him; 3 faying i in. the farft 
letter “ that he would chearfull P aligh the legacy 5” ;” and inthe 
fecond letter “ that he would it ;” but, neither before nor 
after the receipt of the commilhons, ; entering into any formal 
initrument of aflignment. 

On thefe facts, the .queftion to be tried wasg whether Rede 
és Forde, or Willing & Morris, were entitled to the . balance 
duc on the legacy ? And it wasargued by Levy, for the former, 

and 
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and by Fifer for the latter. There being two . 4 one 
pr Sad and the other negative, a orlindsart aieeelon OR 
arofe between the gounfel, as to the right 6f beginning ; which 
vue PResiDENT terminated by declaring it to have been 
fettled, that where there are two pleas, and the proof of one of 
them lies upon the plaintiff, he thall goes Pos the caufe. 
» In fupport ef the claim of Reede & » it was a , that 
7 goods had been fold to G. Inglis on the credit of the legacy, 
® * and not upon his _petfonal credit; that the affignment- was of 
B= agate prior to the delivery of the goods, fo eautioufly had they 
gonducted themfelve in order to avoid a contrary conftruétion 5. 
and that the year obferved for this payment did not elapfe till 
fometime after the fale of the goods had been‘completed. Ie 
was remarked to have been the intention of the teftator to 
afford a perfonal relief to his brother, and not to furnifh a 
fund for the payment,of his debts; from which it was con- 
¢hided, that the conftru€tion neceffary to the oppofite claim, 
being fo contrary tO that particular intention, ought at leaft 
to be ftrongly fupported by the general reafon and juftice of 
the cafe. ' + 
rioufly But reafon and juftice co-operate with the teftator’s inten- 
tefta- tion. There was no notice either to Coxe, or to Reede &* Forde, 
lebted of the alledged affignment, in favor of Willing & Morris ; fot, 
viving althotgh"it was intimated to Coxe, that there were claims fub- 


on againft the legatee, he had no reafon to expeét, that an 


actual’ afhgnment of the legacy would ever be pretended. 
Notice is indeed effential to the validity and effeét of an affign« 
ment ; for, being an equitable transfer, it muft be taken fubject 
to every equitable cireumftance. In the prefent cafe, how- 
éver, there was no affignment in fact, or imlaw, but merely 
an offer to affign. It: is true, that an incomplete conveyance 
will, in fome inftances, be carrietl into effe& by a court of 
équity ; but the court will never exereife fuch a jurifdi€tion, 
in aid df a creditor, who did not truft to the particular fund, 
againft the claim of a creditor whotdidi In ngland, ajudg- 
ment treditor-does not truft to the lands: and, therefore, 
articles made for a valuable cOnfideration, and the money 
paid, will in equity bind the eftate, and prevail againft‘any judg- 
ment creditor, mefne between the articles and the conveyance 
1 P. Wms. 282. But there was not even a fufficient confiac~ 
ration for the pretended afligument to Willing & Morriz. 
The commiffions on the Jamaica affignments had amount- 
¢d to 6 or £. 700, and the balance paid to G. dngiis on if 
December 1783 amounting to £..276, was due to him in his 
own right; but the debt which he had contraéted with Willing & 
Morris was a partnerfhip debt ; and to compel him to furrender 
his legacy, merely to obtain his own moncy, was an-uncon- 
; {cionable 
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7790. {cionable aét of coercion, void of an foundation. The 
“vV™. credit originally given by Willing orris had no le 
relation to the legacy ; nor can it fairly be prefumed that the 


fubfequent payment was made on account of that fund ; for, 


it is incredible that a balance of £.276 thould be ad q 


in confideration of a legacy amounting to no more than £. 


The queftion, therefore, may reafonably and juftly reft on this 4 


ground, that Willing &% Morris, fenfible of the hardthip that 


would be done by retaining the commiflions due to G. Inglis, © 


and affeéted by the diftreffes of the brother of their late partner, 
freely paid the money, without relying other 


on 
ments for the payment of their debt : while Reede & Forde, | 


doubtful of the refources of G. Inglis, fold their goods to him 
on the credit of the legacy alone ; and under thefe circumftan- 
ces the claim “of the latter muft in law and equity be pre- 
ferred. 

For Willing && Merris, who were the teal defendants, it was 
contended, that the offer to affign the legacy, and the payment 
of the commiflions in confequence of it (from which latter 
circumftance am acceptance of the offer was inferred) amount- 
ed to a compleat contra&t. The reimburfement of Mr. Coxe 
was clearly no evafion of that contra& ; but merely an acknow- 
Jedgment of family obligation, accompanied alfo with a de-~ 
claration that nothing more fhould be paid on account of the 
legacy. Wherever pofleflion goes according to an ment, 
the bargain fhall be confidered to be executed, al no 
papers have pafled between the parties. 1 Ver, 363. and indeed 
the general rule is, that whatever, for a valuable confideration, 
is covenanted to be done, fhall, in equity, be looked upon as 
done. 3. P. Wms. 215. 1.P. Wms. 277. But Willing & Morris ,be- 
fides the conclufion from théfe authorities, asthe furviving B - 
ners of S. Inglis, might reafonably prefume, that no formal aflign- 
ment was neceflary, fincethe perfonal eftate of the teftator was in- 
volved in the joint ftock of the company; and when tKey paid 
the commiflions, they acquired, ip/ facto, a right to retain the 
legacy that had been offered as an inducement for that pay- 
ment. . 

Nor is there a want of that notice, which will fatisfy the law 
upon this occafion. Mr. Coxe, the firft affignee, was apprifed 
in the very origin of the tranfagtien, that there would be fome 
difficulty in obtaining the legacy; and the executor, to whom 
he applied,’ declared, that no more than the amount of Mr. Coxe’s 
debt would be paid. If- notice, therefore, was necefiary, it is 
decided, that notice to a firft purchafer is binding upon all who 
follow him. 2 Atk. 242. 

But, it is certain, that whoever gets the verdi&, an innocent 
perfon will fuffer. ‘The only queftion, therefore, is, whofe right 

is 
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$s the beft ? Where the ies are equal. in equity, the pri-- 1790. 
ority of right furnifhes a Ge vole for decifion s at che chim ~~) 
of Willing & Morris is not only founded on a greater value in 
— of confidence, but on a fuperior title in point of date, 
executors had early notice of it ; they were jultifiable 
in retaining the legacy to pay it; and the,aétion now trying is 
fufficient evidence of their refufal (after being warned for 4 
Spmpor) to recognize the adverfe ailignment.. _ 
PresipENnT, having recapitulated the evidence as ftated 
in the commencement of this report, proceeded in delivering 
the following chargeto the jury. 

Suipren, Prefdent—The action brought to recoyer the’ 
legacy in pay turns, in reality, upon a difpute between 
Reede €& Forde (Who havea right te ufe the legatee’s. name on 
the occafion) uppn the one hand, and Willing && Morris, upon 
theother. The ailignees of the nominal plaintiff have produced 
a regular transfer of the legacy; and are unqueftionably enti- 
tled to a favourable verdict, unlefs their claim is fatisfactorily 
repelled by any circumftance of law or equity, arifing from 
the defence which hasbeen made. . / 

It is objected to their claim, then, that Willing &s* Morris 
are entitled to the legacy, by virtue of a prior aflignment; and 
although this aflignment is not fo regularly proved as, the 
other.; yet, the defendant’s counfel has argued, that it is equally, 

" effectual in point of equity. The facts refpecting,the alledged. 
afignment to Willing & Morris are briefly, that G. Inglis, 
being entitled to a fum of money for his fhare in the commif- 
fions, arifing from the fale of goods configned tows, Inglis &S° Co, 
applied for payment to Willing 's° Morris, the dutviving part- 
ners ; that they refufed, at firft, to make the payment, infifting 
that they would retain the amount in fatisfaCtion of a debt duc 
to them from G. Inglis; but that eventually they. complied, 
being ftrongly folicited by G. Inglis, pow in his letters offered 
to ferve.them in any way, and particularly to make over his. 
legacy. “Now, it is contended, that this compliance mutt be 
taken to have been’ on the terms of the requeft 5 and that the 
terms amount, at leaft, to a promife of an aflignment. The 
café upon the faéts difelofed is not, indeed, free from. doubt, 
but if the jury thall, upon the whole, be of opinion, that the 
parties, in paying and receiving the commiffions, contemplated 
and intended a transfer of the legacy as a confideration, then, 
the law ftated by the defendants being well founded, the pro- 
mife to aflign created an, equitable right, and, without any 
further formality, vefted the legacy in Willing §S* Morris. For, 
by making and accepting an offer, every bargain isconfummated. 

Much has been faid on the point of notice; and, itis true, 
that if the obligee of abond affigns it, notice ought to be given 

G to 
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1790. to the obligor, in order to prevent his paying the money to the _ 
t—~ perfon, who has thus parted with his i But there is no 


fitive law that requires a firft affignee to notify a ree 
Ss j sd the cule ts not within She pcaeipclitapte of the 
rule that has been cited. . 

The fole objeét of confideration, therefore, is, whether the 
money arifing from the commiffions, was advanced by Willing — 
te Morris to G. Inglis, on the faith of his promifé, and the crea 
ditofthe legacy? That faét it is the province of the jury ~ 
to afcertain and decide: If the affirmative prevails in their — 
mindd¢, the verdi€ onght to be for the defendants; but if 
they entertain a contrary opinion, the nominal plaintiffs are 


éntitled to recover. 
Verdi for the Plaintiff.* 


Innis verfus MILLER. 


EPLEVIN.—The Defendant offered Francis Bailey, a8 a 
R witnefs who being fworn on his voir dire, faid * that 
je was 2 —— ereditor of the defendant’s; that he expe@- 
ed, if the defendant recovered, to be paid, at leaft a part of his 
debt ; and that he did not know that the defendant had anyother 
peer than what was involved in the Replevin, to fatisfy him; 
ut, on the contrary, he believed that his payment depended on 
the defendant’s recovery.” It appeared, likewife, that Bailey 
was the attorney in fa& of the defendant, and in that character 
was active inprofecuting this, and other fuits. 

The admifiion of the witnefs was oppofed by Bradford, Todd, 
and Levy, who cited t Dall. p. 62, M‘Veaugh v. Goods. And 
fupported by Serjeant, who cited Abrams v. Bunner. 

‘By Tue Court :—The law on this fubject has been fully — 
fettled in the modern cafes, by an accurate difcrimination © 
between the competency and the credibility of witneffes. - ‘The 
ftream of juftice thould, however, be preferved clear and un- 
éontaminated : and althotgh a creditor is not excluded from 
giving teftimony, as fuch; yet if he acknowledges an ex~ 
pectation, that he fhall be bettered by the fate of the caufe, 
(as in the cafe of M*Veaugh v, Goods, which was properly 
ruled) he is fenfible of. a pofitive intereft, that muft give a 
biafs to his mind. From the anfwers of the witnefs, there. 
fore, we muft rejeét his teftimony. 


ry rere ax 


* There was a motion made for a new trial; but* on the 26th 
fAuguit +790 it was withdrawe, and judgment eptered: conform 
Bly to the verdid. -- : 


‘ 
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M‘CLengcuan, ef. ol, verfius M'Cantr. 


< 9 5 
Ts Plaintiffs, in the courfe of a meteantile corref{pon- 
dence, offered to read in evidence’ a letter written by 
to Capt. Lefon, who was commander of the veflel, about 
“which the controverfy had arifen. | 
But it was oppofed by the defendant's counfel; who urged, 
that it was a letter to a third rfon, not the agent of the de- 
‘fendant, nor conne&ted with him; that the defendant had 
never heard of fuch a letter before, nor had he in any-wife 
enjoyed the opportunity of contradicting its ¢ohtents; that 
although it was true, that in the inveftigation of commercial 
bufinefs, a greater latitude of evidence was admitted than in 
other cafes, yet that this was a tranfa€tion between merchants 
refident here, which was fufceptible of the regulat proof; and 
that if the rules of evidence were, under fuch circumftances, to 
be waved, it would in effect capacitate every one to make 
evidence for himfelf. Waa ON Ri 
The adverfe counfel contended, however, that in mercantile 
tranfactions, the correfpondence which has paffed between the 
parties interefted, or with perfons who have ‘had an agency ig 
the bufinefs, lias always been deemed good’ evidence ; that 
the letter now offered was not written éx poft fae, but is of an 
old date, antecedent to the ‘exiftence of any conttoverfy ; that 
where no controverfy is. in contemplation, the d¢clarations of 
a party, made at the time, are evidence Sra fimilar 
letters had already been introdueed into the caufe. 
Suipren, Prefident :—The Defendant has himfelf given in 
evidence 2 letter which he wrote to Capt. Lefix.  Befides, it 
is certainly common in mercantile difputes, to Jay before the 
jury the inftruétions, which are given to captains’ of veficls.. 
The court think, therefore, that the objection to reading the 
letter muft be over-ruled.. | aes 


s 


Rararje.ct. al. verfus Emuorx,. 


/ 
eae caufé having been argued at: large, upena motion: 
fora new trial, the facts and arguments were recapitu~ 
lated, and the opinion of the court delivered in thefollowingterms, 
Surepity, Prefdént--The cafe was fherthy this. Reuben 
Fairchild, inthe year 1775, failed from New-York, matter of a 
yeflcl belonging tothe plaintiff and himfelf, ona circuitous 
: . G2 voyage: 
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1790 voyage. He was likewife the factor of the plaintiffs, and had 
““V™ diicretionary orders to trade for them and to fell the veffel as 





well as the cargo. In the courfe of the voyage he fold both 
yeflel and cargo, and made fome remittances to his owners. 
While he was atS¢,.Eufatius, and when he was about to leave 


it,,he put his affairs into the hands of William Smith, then a. 


merchant there, with power to collect his outftanding d 






among which were four dchapr cine upon note, or bond, Pays - 


able to Fairchild; but which Smith believes arofe from the 


of the cargo belonging to the plaintiffs. Thefe notes, — 


with fome other papers, were delivered to Smith, incloied in 
a cover, on which Fairchild had made the following memo- 
randum: “ Van Bibber 9° Harrifon, Thomas Wallace, Archibald 
« {9 Fohn Blair and Thomas M‘Farran’s obligations, are on 
« account of Mefirs. Facob Van Voorbig, Ram Rapalje, and 
“« Peter Mercier, merchants of New-York, together with out- 
«¢ ftanding debts ; thisisin cafe any accident 5, eae to me.” 
After Fa:rchild’s departure from S¢. Euftatius, and in the years 
1777 and 1778, Smith colle&ted the outitanding debts; and, 
among others, thofe due on the four notes payable to Fair- 
child, . This money. remained in Smith’s hands till September 
17793 when a foreign attachment was fued out by Benjamin 
Amory, the prefent Defendant, againft the effets of Fairchild, 
in the hands of William Smith, for a private debt of Fair- 
child, due to-@dmory. Smith appeared “to the action, employed 
counfel to defend it, and on the hearing, the court there 
confirmed the attachment, and ‘condemned the garnifhee to 
pay to the plainsiff in the attachment the money due to him 
from Fairchild; which money,was accordingly paid, and the 
prefent action is brought by Rapalje & Mercier, to'recover back 
trom Amory the money fo recovered and paid to him by Smith, as 
for money had and received to the plaintiffs’ ufe. 

The principles on which the action is brought are, that the 
moncy arifing from the notes were really the property of the 
plainnffs, and not of Fairchild; that Smith had no money -of 
Fairchild in his hands, but what arofe from thofe’ notes ; and 


that it was therefore wrongfully and, againftconfcience, received , 


by Amory as the property of Fairchild. 

On the trial of this caufe, the merits were not at all invefti- 
gated on the part of the defendant ; who ‘fuffered a verdict to 
pafs againft .him without oppofition, relying on the point of 
Jaw, that he was prote&ted by the. judgment of the court at &¢.. 
Euftatius. ‘This point was. therefore referved for the confidera- 
tion of the court. 

It is contended on the part of.the Defendant, that iis money, 
having been. attached gn the hands of Smith, as the property of 
Fairchild, and on the trial adjudged to be his property, that / 
judgment 
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t cannot be reverfed here in a cbllateral a€iiotl. ‘That “1996! 
the judgments of foreign courts muft neceflarily bind ours, ‘and wan 


heconiidered as conclufive, at leaft in thofe cafes, rene the rots 
of this court is notyafked to carry their j 
And that if our courts were to reverfe the yer ig 
courts, they might reverfe ours ; which if introduce a kind 
of warfare between the judicatures of different countries, to 
the rik of the public » 28 well as to the the con- 
tending parties. ‘To this j it is anfwered by the Pla ” coun 
fel; that however definitive a fentence om a foreign court may 
bé;as between the parties to the fuit, it cannot bind third 
fons. ‘That the oe laintiffs were no parties to that 


and cannot ore be bound by any judgment in i they 
having had no opportunity of milatilideg their right to the 


in queftion. ~~ 

The difeulion of this point on the argument, led to others 
not taken notice of on the trial; but which muft neceflagily be 
confidered by the court on a motion for a new trial. 

Great reliance has been had on the part of the-Plaintiffs, on 
the manifeft equity which they alledge appears on their fide of 
the queftion; and, it is contended, that the court ought fot to 
fet afide a verdi€& upon a point of ‘fummum jos, where it is not 
to attain the juftice of the cafe. 

This has naturally led us to confider the equity, as well as 
the law, arifing upon thecafe. Taking it up in a general view, 
there does not appear to usto be any great preponderancy of equity” 
on either fide; both Plaintiffs and defendants were fair and 
honeft creditors of Fairchild; the Plaintiffs ee ey as their 
agent, the Defendant as his debtor, It was n fair for 
each fide to take every legal meafure to obtain payment of their 
demands; and whoever in fuch a cafe has got a legal advantage, 
this court cannot fay he is not entitled to hold it. 

The notes in queftion were made payable to Fairchild hime 
feif ; they were put into the hands of Smith for colle@tion ; the 
money when colleéted remained in Smith's hands above a year 
as the money of Fa:rchild; there was no aflignment of thefe notes 
to the Plaintiffs, in any other way than by endorfing a.memo- 
randum on the paper which inclofed them, that in cafe of acci- 

dent they were obligations on account of Rapalje ts Mercier, 

merchants in New-Y< mith was the agent of Fairchild and 
not of Rapalje 9° Mercwr. When he received the money on 

the notes he carried it to the credit of Fairchild, and not to the 
credit of the Plaintiffs. In the receipt which he gave Fairchild 
for the notes, he promifes to re-deliver them to Aim or his 
ailignees, and no mention whatever is made of the plaintiffs. 
In his account current with Fairchild, he charges him with the 
amount of divers invoices of goods thipt for him, *and credits 
int 















2790. sim with the money received, as well. from fome other-perfong, : 
ern as from thofe who gave the motes, and finally frikes a balance im 
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Leth sewing If all thefe matters appeared to the court — 
at St. Lufatius, as probably they did, it is met much to be won, @- 
dered at, that they fhould determine that Smith, as garnifhee im 
the attachment, had effeéts of Fairchild in his hands. oa 
In point ef law the court entertained a confiderable 9 
whether the circu of the cafe, an —o y 
de 4 


























had and ived ‘was at pportable agai 
As the counfel for the plaintiffs appeared fanguine in the cau 
we directed a new argument upon this point, and it has ingly 
been argued ably and ingenioufly ; but, on full confideration, we 
muff. rctain our former fentiments, that it cannot be fupported. If” 
this had been the cafe of a {pecific article, the in which had © 
beenthe fubje& of difpute between Amory ad Pesci, ay decifie. 
on with regard to that property, would-certainly not haveprevent- 
ed the plaintiffs, being third perfons, not parties to the fuit, from — 
fupporting an action of trover, if they could have fhewn better — 
right. But the conteft in 8+. Eufatmus did not regard any fpe- — 
cihe property but was an attachment againft the general effects 
of Fairchild, and the action brought here is not an action of | 
trower, detinusey OT in, for any fpecific property, but an action 
for money had and received to the ufe of the plaintiffs. The 
diftinGtion between fpecific property and money is well eftab. | 
lithed ; inthe one cafe the true owner will have a right to 
recover it from any perfon who is found in poffeflion of it ; but — 
in the cafe of money (the medium of commerce) to enable the 
party to recover, there muft be either fome privity between thé — 
owner and) recciver, or there muft be a mala fides, an unjufe © 
receipt of the money, or at leaft a receipt of it without a valuable © 
confideration. In thofe cafes, but in no other, the true owner” 
by identifying the money, and tracing it into the hands of the, ” 
receiver, may fupport,an aétion for money had and received, ~ 
againit an utter ftranger ; and under fuch ciscumftances, money © 
is confidered in the nature of {pecific property. This diftinétion ~ 
is fully explained by Lord Mansfield im Cowper's Reports, p. 2004 ~ 
In this cafe there was no privity between the plaintiffs and the 
defendant ; there was no contract, either expreis or,implied, bea” 
tween them ; the money was not received as the money of the 7 
plaintiffs; the defendant was a i i of Fairchild, who. 
recovered and received his debt in adue courfe of law, by the | 
judgment of a.court having jurifdiction of the caufe ; there was — 
no fraud or collufion, no mala fides, no want of confideration; 
am honcit debt was due ; and though a diftinGiion has been 
made between a pait confideration,» asa debt, and a prefent 
confideration given, no fuch diftin€tiom.can hold m a cafeof © 
this fort ; as the mala fides, which could alone make the des” 
fendant 
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fendant anfwerable, would be alike wanting im either cafe. 1790 
here feems no difference-in point of fairnefs, between the wore 


defendant's receiving the score! under a judgment of court, ' _ 
without fraud or collufion, and his receiving it from the hande 

of Fairchild himfelf. Uf Fairchild had received the money on 
thefe notes himfelf, and paid it voluntarily to Amory, it coult 
not be pretended that the plaintiffs, although the money ought 
have been paid tothem, couldwhave any recourfe'to Amory ; 
for, if it might be the fubject of controverfy when a man re- 


‘@@ives a debt, whether the debtor pays it out of his own 
-  @Panother’s, who would be fafe in- receiving money? The 


ature of money, and the nature of commerce, forbid fuch an 
enquiry. ‘The oz by Smith, the agent of Fairchild, was in 
effe& a payment by Fairchild ; and its being made in confe- 
quence of a judgment ofcourt, -could, at » not weaken the 
defendant’s right of receiving it. 

For thefe reafons, we are of opinion, thatthe prefeng ation 
js not fupportable againft Amery, and confequently that the 
verdict was againft law. ‘The motion for a new eral is there- 
fore granted.” r 


CowPERTHWAITE, verfiis JONES, et. ale 


MOTION for ‘anew trial having been made “and ar- 
gued in this caufe, the Presipenr now delivered the 
opinion of the Court, in the following terms. “] 

Suipren, Prefident :—The motion fora new trial in this 
caufe has been made on feveral grounds :—rft. Becaufe the 
jury have mifbehaved, in adopting an improper mode’of eftimat- 
ing the damages ; by fetting down each the particular fum he 
thought juft, and then dividing the aggregate by the number of 
jurymen. 2d. Becaufe the damages are hhid to be exceffive. 
3d. Becaufe the verdi& was eer? to the evidence. And, 


. -4th. Becaufe it was founded on a miftake in point of law ; the 


jury fuppoting that, on payment of the. damages, the Negro, 
(whofe freedom was in queftion) Would be emancipated. 

_ New trials are frequently neceflary, for the purpofe of attain- 
ing complete juftice ; "but the important right of trial by jury 
requires they fhould never be granted without folid and fubitan- ~ 
titl reafons ; otherwife the province of jurymen might be often 
‘transferred to the judges, and they inftead of the jury, would 

; become 


* In confequence of this decifion, the caufe was removed into 
the Supreme Court, where the principles cottained in Judge 
Satepsy's opinion, were alfo recognized and eftablithed. See post. 
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lue or importance of the caufeis not great, appears to me to be 


too flender a ground for them. But, whenever it appear with & 


a reafonable certainty, that actual and manifeft injuftice is done, 


or that the jury have proceeded on an evident miitake, eitherin — 


point of law, or faét, or contrary to ftrong evidence, or have 


grofsly mifbehaved themfelygs, or given extravagant damages; — 
the Court will always give portunity, by a new trial, of rec- 
tifying the miftakes of the former jury, and of doing completé 


juitice to the parties. Ling B 
The firft objeétion, as to the manner of the jury. colleéting 
the fenfe of its members, with regard to the quantum of da- 


mages, does not appear to us to be well founded, or at all fimi- — 


lar tothe cafe of cafting lots for their verdiGt. In Torts and 
other cafes, where there is no afcertained demand, it can feldom 
happen hat jurymen will, at once, agree upon a precife fum to 


be given, in damages ; there will neceffarily arife a variety of : 











4790- become the real triers of the facts. A reafonable doubt, barely, 
r~ that juftice has not been efpecially in cafes where the va~ 





opinions, and mutual conceflions muft be expected ; a middle” 


fum may, in many cafes, be a a rule ; and though, it is pofli- — 


ble, this mode may fometimes 
fixing upon an extravagantly high, or low fum, yet unlefs fuch 
abufe appears, the fraudulent defign will not be prefumed. 

The 2d and 3d objections may be confidered together... 

The action is brought upon a bond, given to the theriff, 
upon hig executing a writ of Homine replegiando. The conditi- 
on is for profecuting with effect, and for making a return, if a- 


warded. ‘The plaintiff difcontinued his fuit, and no return has , 


been made $7f courfe, if the café was divefted of its particular 
circumftances, the defendants would be ltable for the payment 


w 


abufed by a defigning juryman, 


of damages, equal to the value*of the thing replevied. The) 


queftion then, upon the trial, was; whether the circumftances 


were fuch as,,in juftice and equity, ought to difcharge the de~ — 


fendants, from the legal obligation they were under, to return 
the Negro, or pay the price of him. 
Many circumftances were given in evidence; but the moft ma- 
terial one in favour of the defendants, was, that when the writ of 
Homine replegiando was deliyered to ‘the theriff to be executed, 
he was inftructed bythe defendants, or their counfel, not to 
take the Negro out of the poffeffion of the mafter ; but to leave 
him in his hands, during the difpute ; that he was accordingly 
left ia his pofleffion, and from thence it was concluded that he, 


the matter, and not the fureties, became refponfible for him. 


The evidence upon this point’comes from the theriff himfelf ; 
who, by confent, was {worn as a witnefs » he proved the leaving 
the Negro in his mafter’s houfe, when he executed the writ, 
and that he did not either take charge of him, or deliver he. 
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from his confinement ; but he fays that fome fhort time after- 1990. | 
wards, the mafter brought the Negro to his office, to deliver him ““V¥™\4 


up, and he refuféd to take him ; and ordered him to return to 
his mafter. There is fome evidence of his being atterwards feen, 
at his mafter’s houfe ; but he was finally abandoned, and has 
never fince returned. In the charge to the jury, the Court told 
them, that though this was an irregular way of executing the 


‘writ, yet ifthey were fatisfied, fram the evidence, that the Ne- 


o was actually leftin the hands of the mafter, with Ais own 
ben, and that he had either exprefsly, or impliedly, engaged to. 

ke charge of the Negro, during the difpute, it would be un- 
juft to make the defendants anfwerable for him, contrary to the 
mafter’s own ftipulation and agreement ; and, in that cafe, they 
ought to give damages only in proportion -to the aétual lofs of 
fervice the mafter had fuftained, through the fault of the de- 
fendants. ‘The evidence, in my opinion, preponderated in fa- 
vour of the matfter’s acquiefcence in the dire€tions given to the 
fheriff ; but the jury appear to have thought otherwife ; they 
probably confidered, that when the fheriff went to execute the 
writ, he did not find the mafter himfelf at home ; but mentioned 
his bufinefs only to his wife ; that there was confequently no ex- 
prefs acquiefcence on the part of the mafter; that, as to the 
time he kept the Negro, after the fervice of the writ, from 
whence an implied acquiefcence might be prefumed, there was — 
fome uncertainty in the evidence; the fheriff,, who fpoke to’ the 
time which had elapfed before he was brought to his office, * 
expreffing himfelf with great caution, and not ag | able to, 
afcertain it with any degree of precifion, altho e rather 
thoughit it might be about a month or fix weeks} “@nd that not- 
withitanding what had paffed, he had actually returned, that 
he had replevied the Negro. “They might likewifé have bal- 
anced the teftimony of Irae! Facobs, with that of Thomas Har- 
#ifon 3ealthough Lown I fhould have put more reliance on the 
pofitive evidence of the latter, than the negative evidence of the 
former. However, as in this cafe there was no dire& proof of 
an acquiefcence, but the evidence of it arofe from prefumption, 
and inferences drawn from the circumftances attending the cafe, 
we think it was properly with the jury to decide upon thofe ‘cir- 
cumftances, and that their verdiét cannot be faid to have been 
given contfary to that plain evidence, which ought to induce ug 
to fet it afide ; although we might not have drawn the fame in. 
ferences which they did. 

As to the fuppofed miftake in the jury, it muft be obferved, 
that as the Homine replegiando was not profecuted with effed, 
the plaintiff having difcontinued it, and the Negro never re- 
turned, the defendants were legally anfwerable upon their bond ; 
and asthe jury were of opinion, there were no fuch equitable 
. circumi{tances, 
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1790. circumftances, “as ought to difcharge them from their obliga~ 
~~ tion, the price of the Negrowas, in that view of the evidence, 
the proper meafure of damages ; which, if accepted by the maf- 

ter, will in equity, and perhaps by operation of law too, eman- ~ 
cipate the Negro; he having been a party to the Homine reple- 
giando, and a full fatisfa€tion, equal to his value, made by his 
fureties for him. 


> 


Rue, verfus MitcHELL. } 3 


HIS was an action of flander ; for pronouncing the words * 
fet forth by the declaration, in the following form, after * 

the general introduction and averments, refpeéting the plain- 
tiff’s good fameand character: “That the defendant publifhed, | 
then and there, the following falfe, feandalous, lying, Engl | 
words, of the plaintiff, in the hearing, &c. to wit, You | 
(him the faid plaintiff, meaning) have taken a falfe oath, before © 
{quire Rub, (meaning that the faid plaintiff hadcommitted the “ 
crime of perjury, in a certain oath, bythe faid plaintiff, then lately | 
taken, before William Rujfb, Efqmone of the Juftices of the © 
Peace, &c. in and for the Cityand County of Philadelphia, in a 
caufe before the faid Juftice, depending) and I (himfelf the faid 
defendant meaning) can prove it : By reafon whereof, &c.” 

It appeared, on the trial of the caufe, that the oath in quefti- 
on was voluntarily taken by the plaintiff, in order to fatisfy 
the defendant, upon: a controverted fact, involved in the fuit 
depending before the Juftice, and in which the fituation”of the 
prefent parties was réverfed : Mitchell, being then the plaintiff, 
and Rue, the defendant. ‘Therewas a verdict for the plaintiff, 
with damages; but the caufe was again brought before / 
the Court, ona motion in arreft of judgment, which was found- 
ed on two grounds: 1ft. That the words charged in the de- 
claration, did not import perjury, ima legal acceptation of-their 
meaning ; and therefore did not, in themfelves, independent of 
any injurious confequence to the plaintiff, render the f{peaker 
liable to an action at law. And, 2d. That the oath does not 
appear, in the declaration, to have been of a nature, that by 
taking it the party could commit the legal crime of perjury. 

I. M‘Kean. 7. B. in fupport of the motion, obferved, that 
actions of flander ought not to be encouraged ; and that they 
had hitherto been ftrictly confined to cafes, which endanger a 
man inlaw; which exclude him from fociety ; which impair 
the exercife and benefit of his trade or profeffion ; or, which 
may affect magiftrates, or other perfons, employed in_ public 
truits. There is no fpecial damage laid in the declaration ; and 

te 
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to alledge, that a man has forfworn himfelf geuerally, is not 1790.’ 
actionable ; becaufe he may be forfworn in common converfa- ““V~# 
tion ; of, it may be an expreflion of mere paflion and anger. 
4. Uo. 15. 5: nor fhall it be intended to refer to a cafe where 
perjury may be committed. 1 Com. Dig. 192. 

II. But, in the next place, the oath muft appear to have been 
a lawful one, adminiftered in the courfe of a judicial proceed. 
ings. upon a matter material to thejiflue ontrial. 2 Bul. 150. 
The oath, in queftion, was merely a voluntary affidavit ; and 
that, too, taken by'a maninhis own caufe ;*which can never 

icially be allowed: The Juftice could not have compelled. 

im, and ought not to have permitted him, to take it. .1 Hawk, 
P. C. 174-5. 4 Bac. Abr. 484. For that caufe alone, the 
judgments of Juftices have often been reverfed in the Supreme 
Court ; and the aét of taking, or adminiftering, voluntary afh- 
davits, is highly cenfured by Sir William Blackftone, 4 Bl. Com. 
137- Nor in favour of this fpecies of a€tion will there be any 
intendment, that the fujt was depending before a proper tribu- 
nal. 4 Co. 164. An inuendo is not, in itfelf, futficient to 
fhew that Rufb was a Juftice, and had authority in the caufe, 
Yelv. 21. 3 Lev. 166. 4. Co. 17. 5. Burr. 2700. 

Serjeant, for the plaintiff, arguing in fupport of the verdict, 
faid, that im modern times, a very falutaty change had taken 
place in the doctrine, refpeCting actions of flander ; which were 
now liberally encouraged, witha view to the corredtion. of li- 
centioufnefs, and the prefervation of peace. 4 Bac. Abr. 497. 
505. 506. Nice exceptions are never allowed to, prevail, againft 
areafapable interpretation and common underlanding of the 
flander. 2: Wils. 87. B14. 300. The words fhall be taken 
in the fame fenfe, as they would be underftood, by thofe who 
hear orread them. Bull. N. B. 3. 4. But as the Jury have 
pafled upon the fubjeét, the inuendoes muft be taken to be 
true. ” It is too late, therefore, to contend, that the words do © 
not import a charge of perjury : The verdict eftablifhes that 
point, and the competency of the jurifdiction of the Juftice, as 
well as the’ malice and falfehood of the flander. 

The Prefident delivered the opinion of the Court, in thefol* 
lowing terms. 


Surppen, Prefident. ‘The fenfe in which words are re- 
ceived by the world, is the fenfe which Courts of Juftice ought 
to afcribe to them, on the trial of ations for flander. Slander 
imports an injury; and the injury muft arife from the manner 
in which the flanderous language is underftood. 

The words, in the prefent cafe, certainly import a crime 3 
and the iniéendo (which the Jury have found to be true, and 
which, therefore, muft govern our interpretation of the faé) 

H2 fhews 





f 
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‘1790. fhews that the reference was not toa matter of common con- 
r~ verfation, but toan act committed before a Juftice of the Peace, 
in relation toa caufe actually depending. 

Generally {peaking, indeed, actions of flander, founded on 
trifling caufes, to gratify apetulant and quarrelfome difpofi- 
tion, will not be encouraged by the Court : But, when the re- 
putation, trade, or profeffion, of a citizen it really affected, for 
the fake of doing juftice to the deareft interefts of individualsy ~ 
as well as for the fake of preferving public order and tranquillity, , © 
every appeal to the tribunals of our country ought to be libes 
rally fuftained. J % 

Judgment for, the Plaintiff. 


Paice, verfus Ratsron, affignee of Pottarp, a Bankrupt. 


HIS caufe came before the Court, on a cafe ftated for 
their opinion, in the following words: * On the 23d day 
of March, 1784, William Price, the plaintiff, hipped and con- 4 
figned goods, by the Chrijlian, to William Pollard, the bank- 
rupt, one half for the account of the faid William Pollard; ~ 
and, at the fame time, .fhipped and configned other goods, by 
the Prince of Liege, to the faid William Pollard, for the fame 
account. Andon the 18th day of May, following, the faid 
William Price, thipped and configned oiler goods, by the Fohn, 
to the fail Wiliam Pollard, for the fame account ; and on the 2d 
day of September, in the fame year, fhipped and configned, by 
the George, tothe faid William Pollard, other goods, #r the 
fame account; and the faid William Price, on the 2d day of 
December, 1785, thipped and configned other goods, to Mefirs. 
Robert Duncan, jun. &F Co. of Philadelphia, being for and on ac- 
count of thefaid William Price. The faid Robert Dunean & 
Company, on receipt of them, depofited the faid goods inthe hands 
of the faid William Pollard, for account of the faid William Price. 
Confiderable fales of the above mentioned goods, were made 
from time to time, by the faid William Pollard, and monies re- 
ecived, for the debts outftanding on account of the faid fales ; the 
faid Pollard, at different times previous to his becoming a bank- 
rupt, as hereafter mentioned, took from fome of the debtors 
bonds, payable to him, the faid William Pollard, and not ex- 
prefling his capacity of agent for the faid Price: A commif- 
fion of bankruptcy iffued, the 28th day of Fune, 1787, againf 
the faid William Pollard, and on the 2gthday of Fune, 17875 | 
he was declared a bankrupt. At the time he was io declared a» 
bankrupt, he had no fpecie proceeding from the faid fales in his 
poflefion, feparated and difinguifhed from fpecie belonging te 
umfelf 
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‘himfelf. The commiffioners of bankruptcy inted the faid 1490, 


Robert Ralfton, alligneeg Part of the above feveral parcels of www 
goods, were fold by the faid William Pollard, previous to his 
bankruptcy ; who, alfo previous to his faid bankruptcy, received 

part of the money for which they were fold ; the debts duc for 

others of them were outftanding at faid time, and part of each of 

the faid feveral parcels, at the time of the faid bankruptcy, were 

in the hands of faid bankrupt, amd were taken poffeilion of by 

the faid Robert Ralfton, as ailignee, and by him fold. . 

» Query rift. Is not William Price entitled to a moiety of the 


*@utitanding debts, not reduced to bond, or note, due from the 


goods fhipped ag aforefaid, on his, and faid William Pollard’s 
account, each oneéhalf ? : 

ad. Is he not entitled to a moiety of the falegy made by 
faid Robert Ralffon, of the faid goods, thipped as @forefaid, on 
faid William Prices and William Pollard’s atecount, each one 
half ; which came to the faid RobertRalfen’s hands, as aflignee, 
and which he has fold fince ? : 

3d. Is not the faid William Price entitled to the whole of 
the outftanding debts, not reduced to bond or note, due for the 
goods, fhipped to Mefirs. Robert Duncan, jun, &9 Company, and 
which were depofited with the fame William Pollard, and fold 
by him previous to his bankruptcy ? 

4th. Is not the faid William Price, entitled to the whole of 
the monies, proceeding from the fales of {gid laft mentioned 
goods, which were in William Pollard’s hands at the bankrupt- 
cy, and which the faid Robert Ralffon took as aflignee and fold ? 

sth. Is William Price, or is the aflignee of William Pollard, 
entitle@ to recover and receive the monies afo » due upon 
bond payable to William Pollard, without defcribing him as 
agent, or attorney, for William Price 2?” 

Four. of the queftions being voluntarily yielded to Price’s 
claimythe fifth was argued in favour of the plaintiff, by Raw/, 
and Todd ; and, in favour of the defendant, by Ingerfoll, and 
Coxe. It turned principally on the comparative meaning and 
con{trudtion of the following fections,in the ftatutes of 21. Fac. 1. 
19. and in the a& of Penn/ylvania, for regulating bankruptcy. 

« And for that, it often falls out, that many perfons, before 
they become bankrupts, do convey their goods to other men, 
upon good confideration, yet {till do keep the fame, and are re- 
puted the owners thereof, and difpofe of the fame, as their own : 
Sec. XI. Be it enacted, That, if at any time hereafter, any per- 
fon, or perfons, fhall become bankrupt, and at fuch time as they 
thall"fo become bankrupt, fhall, by the confent and permiffion 
of the true owner and proprietary, have in their pofleflion, order 
and difpofition, any goods or chattels, whereof they fhall be 
reputed owners, and take upon thempthe fale, alienation, or are 
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1790. fition, as owners, that in every fuch cafe, the faid commiffioners, 
““vY™ or the greater part of them, fhall have power to fell and difpofe 
the fame, to and for the benefit of the creditors, which fhall feek * | 











relief by the faid commiffion, as fully as any other part of the 
eftate of the bankrupt.” 21 Fac. 1. 19. f- Tt. 

« And be it further enacted, &c. ‘That, if aity perfons fhall 
become bankrupt, and, at fuch time, by confent of the own- 
er, have in their poflefion amd difpofition, any goods wheggof 


they fhall be reputed owners, and take upon them the fale, or . ¥ 
difpofition, as owners, the commiflioners fhall have power to & 


fell the fame, for the benefit of the creditors, as fully as any oF) 


ther'part of the eftate of the bankrupt.” Pggn. Laws 2 Vol @ 


Dall Edit. p. 376. f- 20. , “4 

For the defendant (whofe counfel opened the cafe) two points ~~ 
were made: 1ft. That by the bankrupt law of this State, ail 
the property of abankrupt, whether in poffeflion, or in aétion,. 
or of which he was reputedowner, at the time of the bankrupt- 
Ph vefts in the commiffioners and aflignees. adly. That even 
if-the law, thus ftated, might be deemed too general, and not 
applicable to the cafe of factors, executors, &c. yét, where the 
fpecific lien of ‘the princtpal, upon goods configned on his aes 
count to a factor, is deftroyed by fale, or otherwife, he can only 
come in for a dividend with the general creditors, upon the bank- 
ruptcy of the factor. 

iff. Point. There is a material difference between the analo- 
gous claufe in the 21 Fac. 1. c. 19. f. 11. and the 20. feétion 
of the a&t of Pennjfylvania. 2 Dall. Edit. p. 370. 2 Bl. Com. 
485. For, the latter has no preamble to explain and ;, its 
meaning, asthe Engli/h ftatute has, and, on the conftruction of 
which, allfuch effects are excepted, from the fale of the bamk- 
rupt’s goods, as he held.in auéer droit. Thus 3 Burr. 1369, 
Lord Mansfield, proceeding doubtlefs on the ground of the pre- 


amble to the ffatute, fays, ‘* if an executor becomes bankrupt, ~ 


the commiffioners cannot feize the {pecific effects of his tefta- 
tor ; not even in money, which {pecifically can be diftinguifhed, 
and afcertained to belong to the teftator, and not tothe bank- 
rupt himfelf.” But the meaning of the act of Affembly, un- 
qualified by any introductory explanation, muft reft entirely on # 
the words of the fection ; and thofe clearly embrace all the pro- 
perty of the bankrupt, of which he was actual, or reputed, 
owner at the time of his failure. 

2d. Point. But whatever way that queftion may be decided,’ 
it was urged, that the fpecific lien of the plaintiff wasedeftrgyed 
by the fale, before Pollard became abankrupt. Bull. N. P. 43 > 
It is true, that if the goods had remained in fpecie, the plain- 
tiff’s lien wouldthave excluded the claim of the general credi- 
tors ; 2 Vez. 585. 2 Atk. C2301 Ark. 234. ; but as they were — 
*actually | 
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aétually difpofed of, the lien was loft; andeverrth¢ fimple con- 1798. 


the wy» 
- yendee, not in the quality of Price’s agent, but in Pollard’s own 


tract debt had been extinguifhed, by taking bonds 


name. If a Factor fells Goods for a principal, he may bring 
an action in his own name, or the a€tion may be brought in the 
name of the principal againft the vendee. 1 4th. 248. But 
when the debt is reduced toa bond, the principle of the cafe no 
longer operates ; the commercial relation of the parties is at an 
end, and the action can only be brought in the name of the 
QObligee. In Geyer verfus Smith's Adminiftrator, it was held, 


"that the liem of a creditor upon the Inteftate’s eftate was deftroy- 
' ¢d'by his taking abond from the Adminiftrator ; and that the 
‘Obligor’s calling himfelf Adminiftrator, in the bond, was furplu- 


fage; fince he could be chargeable only in his owm right. 1 
Dall. Rep. 347. (a) And in Cummings, verfus Lynn, the Court 

judged that the aflignment of Cefuy-que-traff, was not a valid 

ignment, within the act of Affentbly. 1 State Laws, Dall. 
Edit. p 107.0% Dall. Rep. 444. Uf a Fa€tor, dies infolventy 
the principalbhasno lien on the money, or effeéts, in the hands 
of the Adminiftrator, or Executor ; and it would be a devaffas 
vit to fatisfy his claim in the firft inftance, if there were debts 
ofa higher nature. 13 Vin. Abr. tit. “ Faéter.” 5. 


But an Attorney in faét, or Agent, may releafe the debt. 
1 Dall. Rep. 449. And ifhe may releafe the debt in toto, he may 
in part: Nor ff he exceeds, in fo doimg, his authority, will that 
impair the rights of an innocent purchafer or reletfee, though 
it will render him perfonally liable to his principal; a3 he would 
be by giving further day of payment, whether the contract, or 
fecurity, was under feal, or not. Suppofe then, Pollard had ‘le- 
gally afligned the bonds for a valuable confideration, would the 
aflignees ad infinitum be mere Truftees for Price, though without 
notice of his claim? Or, independent of any ruptcy, or 
aflignment, would it have been in the power of the Adminif- 
trator of the Obligor, to clafs Pollard’s debt merely with the 
debts of fimple contraét creditors ? To maintain the affirma- 
tive of either of thefe points (which indeed the adverfe counfel 
muft endeavor to maintain) will be attended with inextricable 
embarrafiment and mifchief. Bankruptcy is equivalent to pay- 
ment. Cowp. 472. And the aflignees of a bankrupt, ftand pre~ 
cifely inthe fhoes of the bankrupt. 1. 4k. 233. Byt what 
fhall be deemed the rights of the bankrupt would, by the fuccefs 
of the oppofite doctrine, become matter of inceflantdoubt and 
litigation ; and the affignees would, at every ftep, be entangled 
in the difficulty of underftanding, for whole ufe his name has 
been employed. 

For the plaintiffs, it was ftated, that Pollard was placed in two 
fituations ;—in one being half-part owner of certain fhipments ; 
and 











64 Cases ruled and adjudged in the ~ 


1790. and in, the other being merely the Factor of fhipments, made 
\v™~ originally to Kobert Duncan &,Co. on the fole account of Price, 



















the plaintiff, but delivered over by them to Pollard, on the fame 
account : And it was contended, 1{t. That if the joint fthip- 
ments remained in fpecie, or, if the goods were fold, but no 
money paid, or bonds or notes taken for the value, fo that the 
property could be fpecifically traced, Price was entitled to his 
moiety :— And, adly.. That Price was entitled to the whole of 
the goods, or their proceeds, in the cafe of the thipments made 4, 
for his fole ufe. But confidering the fubjeét in the order purfu- 
ed by the defendant’s Counfel, , 
On the tf. point, it was obferved, that the» refemblance bes © 
tween the {tatute of James 1ft. and the a& of Affembly, is fo | 
ftrong, that'the latter may almoft be faid to be a copy of the for- 
mer. In both, it. was obvioufly the defign of the Legiilature, to 
transfer the actual property of the bankrupt, and nothing more, 
to the general benefit of histreditors ; unlefs, indeed, in the cafe 
of a fale made by the bankrupt, and the goods being after- 
wards allowed tocontinue in his poffeffion™’nd-ufe. The 20th 
feGtion of the aQ, it is true, is not introduced by a preamble, 
fimilar to that Which is contained in the Englifh ftatute ; btit 
the general preamble to the whole act mutt be taken as having 
fome relation to all the parts; and that is fufficiently explanato- 
ry of the Legiflative meaning onthe prefent fubject. Thoughs 
therefore, the claufe is unreftrained in terms, and*feems to ex- 
tend to all the goods in the bankrupt’s poffeflion ; yet this lati- 
tude of expreflion muft be controuled by the decifions on the 
itatute of James ; for, there is no material variance between the 
two laws ; and under the ftatute of Fames, though the bank- 
rupt is in poffeffion of the goods, if he is only empowed towdif- 
pofe of them in truft fer another, they are not liable to the | 
bankruptcy, either in law or equity. 1 P. Wms. 314. Even at 
common law, indeed, the Vendor of goods, which ftill remain- 
ed in his poffeffion, might give a fufficient title #% fecond Ven- 
dee ; for, it fhall be prefumed, as to all other perfons, but the 
parties to the firft contra, that, with the poffeflion, he ftill re- 
tains the property. The cafe of Factors, however, has been exe 
cepted from the ftatute of a1 Fac. 1. contrary to the exprefs 
words, for the fake of trade and merchandize. 1. Atk. 232. 2 
Vez. 585. 1. I. Rep. 6195 and the fame principle will pro- 
duce the fame confequence, in. conftruing the act of Penn/ylva- 
nic. The cafe in 1 Atk. 174. 1 Vez. 365 could not have 
been faved by the preamble of the ftatute ; but only by the ge- 
neral principle, which is the fame here, as in England, of pro- 
tecting a truft unaccompamied by fraud. Cowp. 232. Goods 
left to fell with one, who fells on commiiiion, are not within the 
flatute. Bull, N. P. 262. The truft of Factors is. er 
eit, 
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their are limited : As for inftance, they carmot pledge 1790. 
the goods of their principal for their own debts. .2¢ra. 1178. Karn 
‘And fuch great injuftice would be the refult of the oppoiite 
doétrine in the “€afe of bankruptcy, that the court will not, 
without abfollte neceflity fuftain it. 

On the 2d point, it was faid, that the doctrine of extinguith- 
ment was ifrelevant; for, it could not be doubted that 
if a bond was taken in difcharge of a precedent debt, no {uit 
could afterwards be maintained on the original fimple contraét; 
and the only queftion is, whether the property of the principal 
can be fufliciently diftinguifhed, from the property of the 
bankrupt, to entitle him to the benefit of a lien upon his own 
goods. If it can ‘be fo diftinguifhed, even money thall be -de- 
livered to him. 1 Ark. 172. However, there is no claim made 
by. Price, when the whole money was received before Pellard’s 
bankruptcy ; but if a faétor having fold goods of his principal 
on credit, either by way of book debt, or fornotes, afterwards 
becomes bankrupt, and his jaflignees receive the price of the 
goods, or the > of the notes, it fhall be for the ufe of the 
principal. 1 . I Vez. 363. There is no-reafon to dif- 

inate between the cafe of credit given generally, or upon 
anote ; and credit given upon a bond. In numerous inftances 
there may exift fuch a lien’ upon cafes in aétion, as will con- 
ftitute the receiver of them a mere truftee. 1 Vez. 363. 1 Atk. 
234- 2 Vez. 586. 674. And fuch things as a bankrupt holds 
as truftee will not pafs under the commiflion. 1 TZ. Rep. 619. 
The principal-has a controuling power over the debts due upon 
the contra¢t of his factor; Bull. N. P. 130. And as long as 
the debts are not paid, they may be traced, diftinguifhed, and 
afcertained in favour of his lien. Thus, where a faétor took an 
obligation in his own name for the price of goods entrufted to 
him to fell, and afterwards died, the tran{action was traced to 
its fource, and the claim of the conftituent, ‘Who owned the 
goods, was pgeferred to the claim of the obligee adminiffrator. 
2. Ld. Kaim. Pr. 19. 2. Vern. 638. 13 Vines. 1 Atk. 245. 248. 
ill red In the cafe of M*Carty, furviving partner of Cummings verfus 
en els Nixon, the fame point was adjudged in the Supreme court after 
xprefs confiderable difcuflion and deliberation.* The principle as to — 
132. 2 I ; the 
1 pro- 


nfylva~ * In the cafe of M‘Cartey, furviving partner versus Nixon, it appeared 


; have’ that the plaintiff and his partner were merchants eftablifhed in France; 
the ge- that having fold confiderable quantities of wine to various perfons in 
fF pro- this country, Cummings, the deceafed partner, came hither to collect 
Goods the debts ; and accordingly obtained promiffory notes in his own 
hin the name for many of them; that before the notes became due, Cummings 
finite 3 died, and Mixon, the defendant, took out letters of adminiftration upon 

their. his eftate, by virtue of which he received and recovered the mone 
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1790 the adminiftrator of an inteftate; applies, with equal force; — 
againft the aflignees of a ipt ; who can only claim — ‘ 


fame ‘manner, that the pt might have claimed. 
might have ufed ‘Pollard’s name to recover Pon 


the bonds be- 


fore the bankruptcy ; and, if his property can be fairly afcer- — 


tained, he may do fo ftill. It is true, that where a man pur- © 


chafes without notice of a truft, his purchafe thall be held dif — 


charged from it : but the Supreme Court has decided in M*Cul- 


lough verfus Houfton, that notes’or bonds are taken by the aflignee P 


fubje& to the fame equity, as the affignor. 1. Dall. Rep. And, 


: 


4 


although there is no court of chancery in Pennfylvania, equity 
makes a part of the law or the State, according to which the ~ 
judges will decide, in order to prevent a failure of juftice. 1. Dall. — 


Rep. 243, 214. 

The court having held the caufe for fometime under advife- 
ment, the Prefdent delivered their opinion as follows. 

Suipren, Préfident.—The four queftions, firft in the order 
of ftatement in the cafe fubmitted to the opinion of the court, 


‘having been candidly given up bythe counfel for the defendant, 


it only remains to confider the fifth point ; which involves an 
enquiry, whether by the bankrupt’s felling the goods as the 


plaintiff's faétér, but taking a bond for the money in his own : 


name, the nature of the original demand is not fo.altered, that 
it fhall attach to the general mafs of the bankrupt’s property, 
and be held by his aflignees in exclufion of the plaintiff’s claim? 
In other words, whether the plaintiff retains fuch a legal or 


,equitable right to the bond, or to the money arifing from it, as 


will enable him to maintain an aétion againft the affignees, if — 


they have received the amount? 


The Legiflacure in adopting, not only the general fpirit, but 
frequently the very’ words of the bankrupt law of England, 
haye wifely fayed the expence and trouble of fettling many 
queftions, which might, otherwife, have occutred for litiga- 

. » 


_ tion. 


payable on the promiffory notes ; that foon afterwards M‘Cartey, the 
plaintiff, came to America to fettle the affairs of the company, and: 
demanded the Amount of the money received by Nixon upon the 
promiffory fotes ; but that Nixon refnfed to pay it over, contending, 
that as adminiftrator he was boufld to diféharge the debts of Cum. 
mings according to a legal priority ; and that if he complied with 


DM Cartey’s demand, he would be liable as for a devastavit fhould” 


debts of a higher nature appear. Tue Court, however, held, that 
the furviving partner, being refpontible for all the company debts, 
was entitled to recover all the company credits ; and that Nixon muft 
be confidered as, having received the money in truft for him. The 
fame principle is recognized in Wallace versus Fitzsimmons. -1. Dalh 


Rep. 248. 
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tion, on the introduction of a new and intricate fy - OF 1790. 
at is the claufe now in queftion. ~ general wa 


that “* if any perfon at fuch time as he thall 
« bankrupt, by the. confent of the true owner have in his 
« poficflion any goods whereof he fhall be reputed owner, the 
s¢ commiflioners fhall have power to fell the fame in like man- 
« ner as any other part of the bankrupt’s eftate,” are tran{cri+ 
bed from the ftatute of the 21. Fa. 1. c. 195 and have receiv~ 
ed, in England, an afcertained conftruétion highly favorable 
to commerce. The goods meant by the ftatute, are therequ- 
dicially interpreted to be fuch goods, as the party to whom 


or really belong, fyffers the trader to fell ce dis owns and not 


as the trader has a bare authority to fell, in the character 
of a factor, for the ufe of the principal, who employs him, 
The fame conftru€tion muft prevail here, for the enacting 
words are the fame ; and although the fe€tion of one law is not 
preceded by a preamble, it is certain, that many of the decifions 
in the courts of Weffminfler *are made without adverting to the 
pranks which precedes thanalagous feétion in the flatute * 

ames. % : 

“Lhe argument, however, which has been chiefly relied on 
the defendant’s counfel, is, that by taking a bond for the debt o! 
the principal, the factor has rendered the property his own, 
and is merély anfwerable perfonally to his conftituent. But on 
this point, likewife, we,entertain not the leaft doubt. Where- 
ever the property‘of the principal can be {pecifically gd 
ed from- the property of the factor, it has been uniformly, 
determined, that the right of the former fhall il over the 
pofleffion of the latter. Hf, indeed, a faétor the 
configned to him, receives the money due upon the fales, and 
mixes it, indifcriminately, with his own cafh, there cannot, 
from the nature of the thing, be any fubiequent,diftinguifhment, 
any {pecific appropriation of property. But if the factor fells on 
credit, and dog not afterwards actually receive the moncy; of 
if, having received the money, he velts the amount in other 
effects for the ufe of the principal; or if, upon the fale, he 
takes notes in his own name, for the price of the goods ;—in. 
all thefe inftances, the property of the principal is clearly fe- 
parated from the factor’s; and being thus diftinguifheo, and 
diftinguithables it muft upon the principles of law and equity be 
appropriated, upon the faétor’s bankruptey, to the individual 
tafe of the principal; it cannot be applied by the commif- 
ffioners to the benefit of the general creditors. 

But, it has likewife beer! contended, that the fa€tor’s taking 
a bond, may be diftinguifhed from the cafe of taking 2 mote 5 
as the bond extinguifhes the fimple contra€t debt, but the —_ 





1790. 












68 Casts ruled and adjudged in the 


does not. Tbe éxtinguifhment of a book debt, by receivinga 
fecurity of a higher nature,jmay vary the mode of recov: / 
but’ cannot alter the right. ~ The money duempon the bond, ig — 
ftill the money of the principal ; and he has an unqueftionable — 
right to employ the name of the obligee in an aétion to recover 
it. If, indeed, inv the cafe of negociable notes (which are to © 
many purpofes confidered as money) the fum due upon — 
them, {hall ftill be deemed to be the property of the principal; 
there feems a ftrénger reafon, that the rule fhall operate in the 
cafe of bonds, which, even in Pennfylvania, are inftruments of ~ 
a lefs negociable nature than notes. ce 

Upon the whoic, we are of opinion, that the law is clearly 
in favor of the plaintiff. , 


Wocram, verfus CowrERTHWAITE. 


HIS was an action brought&gainft the Sheriff of Philadel. 
phia, for taking goods by virtue of a writ de retorno ha- | 
tendo. ‘The faéts were as follow : One Creffon, diftrained goods 
of Hamilton, for rent, due to Samuel Emlen ; Hamilton, reple- 
vied the goods, aiid gave fecurity to the Sheriff, in the ufual form; — 
he afterwards moved with his goods into the houfe of the plain« 
tiff, who, after rent had accrued to him, diftrained the goods ; © 
Hamilton, the next day after this diftrefs, removed the goods 
from off the premifes ; they were followed by the Officer, who — 
made the fcond diftyefs, and he had them appraifed in ‘the | 
houfe to which Hamilton had removed therr ; thortly after this 
appraifement, and while the goods remained where they were | 
appraifed, the defendant, in the firft replevin obtained judgment 
for his rent, and iffued a retorno habendo; by virtue of which, the 
Sheriff took the goods, and delivered them to Cefn, who fold — 
them at public vendue. : 
The queition iubmitted to the Court was, whether the goods 
were liable to be taken under the retorno habendo, in preference 
of, and fo as to exclude, Woglam’s diftrefs ?, Or whether by the 
removal of the Goods by Hamilton, the lien on the property ac- 
quired by’ Woglam’s diftrefs was not defeated as againft Emlen ? 


The Prefident after recapitulating the above facts, delivered, 
the opinion of the Court. . =_— 

SHiprEN, Prefdent: The firft point which arifes on tHe cafe, 
is, whether there was any fubfifting Jien in favour of the firft dil- 
rainor, the goods having been replevied and Recurty gem ? 

Whatever doubt there might might have been before, as to 
this queftion, it appears to be now fettled by the cafe of Bradyl — 


verfus 





ivered, 


e cafe, - 
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vérfus the Affignees of Bradbury, in Brewn’s Reports in Chancery 
- that a lien remained dns diftrainor. By the in, 
e fecurities in the bond are fubftituted in the place of the goods; 
which are reftored to the tenant, as his fole property ; he may fell 
them ; they may be taken in exeectition ; and they become lia- 
ble to any future lien or incumbrance. Upon the retorno haben- 
do, if the identical goods diftrained, are found’ in the hands of 
the tenant undifpofed of, and unincumbered, they may be taken 
by the Sheriff; if not, after an /ongata returned, a W ither- 
num may go againft the gencral goods of the tenant. ) 
» As to the removal of the goods by the tenant, and the fubfe- 
quent apprai/ement, it will be proper to take notice of the alte- 
rations made in the common law; by the ftatutes in England, 
and our act of Affembly. " 


Diftreffes for rent being, at common law, in nature only o 


pledges, the diftrainor had no power to fell or difpofe of them,. 


‘till the ftatuteof 2 W & M. c. 5. / 2. Which direés, that, 
_ if upon a diftrefg made, the tenant did not in five days after re- 


plevy the fame, the perfon diftraining might, with a proper offi- 
cer, caufe the goods diftrained, to be appraifed, and after fuch 
appraifement to be fold. The ftatute of 11 Gea. 2. c. 19. makes 
it lawful for the diftrainor to impound the diftrefs on the pre- 
mifes, and their to appraife, fell, and difpofe @f them. Our act 
of Affembly purfues in general the directions of the ftatute of 
William, and contains fome of the claufes of the latter ftatute, 
but omits that which empowers the landlord to impound on the 
premifes : the ufage, however, has been, both before and fince 
ouf act of Affembly, to impound on the premifes: bly to 
the dire€tions.of the aét of Geo. the 2d. Whether that ufage 
will amount to an adoption of the ftatute, need not be confider- 
ed in the prefent cafe, becaufe the goods did not rémain upon 
the premifes that length of time, which the ftatute requires ‘to 
give the landlord a right to appraife and fell them without a re- 
moval ; but @®is material to confider whether under ‘our a¢t of 
Affembly he might not legally leave them'@n the premifes ,for 
the {pace of time which he appears to have done. ‘The claufe in 
the ftatute of William before recited, is tranfcribetl, almoft ver- 
batim, in the a& of Aflembly. The cafe of Griffin verfus Scot, 
in 2 Stra. 717. was determined many years previous to the fta- 
tute of 11. G; 2. Ttwas an-aétion oftrefpafs againft a land- 
lord, for entering his houfe, and keeping poffeffion of his goods 
for eight days. “The defendant juftified, under a diftrefs for rent: 
And the Court fay in that cafe, that the defendant ought to have 
removed the goods at the five days end, but having kept them for 
cight days, he was a trefpaffor for the other three days. This im- 
plied ftrongly, that the conftru€tion of the ftatute of William, 
was, that the diftrainor might leave the diftrefs on the premifes, 


for 
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1799- for five days, mentioned in the aét, that the tenant might have the | 

\r~ opportunity of replevying them, in the fame plight in which they — 
were when reftrained. If that was the conitruction of the fla 
tute of William, the like conftruétion will hold under our a@ 
of Affembly, which follows the werds of the ftatute. Even at 
common law, goods diftrained .might be left on the premifes, 
for a reafonable time. In the prefent cafe, they were left but one 
day, before they were removed by, the tenant himfelf, and they 
were quickly followed, and appraifed in the houfe to which they 
were removed. By the act of Affembly they could not be appraifed, - 
till five days after the diftrefs, they were actually appraifed with, | 
in.eight days, though elandeftinely removed by the tenant, i 
the mean time. By the common law, in thecafe of a sonal ; 
breach, by the owner of the goods, the difirainor may have his 
action de pareo fraéto, or may take the goods deftrained wherever be 
jinds them, and impound them again; Co Lit. 47. 6.1 Rol. Ab, 
674; 12 Mod: 668. The following the goods and making the 
appraifement, in fo fhort a time, under the directions of the — 
Officer who made the difirefs, wagall that could be reafonably * 
expected from the landlord, who ought not to be defeated of his 
remedy, by the unlawful act of the tenant. If not defeated as a~ 
gaiuft the tenant; he could not be defeated as againft the firft 
diftrainor, who hag no better right than the tenant himfelf had, 
unlefs his original lien had continued. 

The judgment for a return in favor of the firft diftrainor, the 

iffying the writ of retorno hebendo, andthe taking of the goods 
under it by the Sheriff, were all fubfequent to the fecond dif- 
trefs and appraifement, and before the diftrainor could by aw 
expofe them to fale. We therefore think, there was no default 
in him, that the goods were in cufodia Jegis, fubje&t to his lien, 
and were, confequently, wrongfully takenby the defendant, un- 
der the writ of reforuo babendo. e 


PowELL v BIDDLE, adminifirator de bonis non ts'c.of S. MirFiin. 


following circumftances. The teftator by his laft will 
and teftament bequeathed “ unto his friend Samuel Powell, (fon 
of Samuel Powell, of the City of Philadelphia, Carpenter), the 
fum of £100 1in fpecie, to be put out to"intereft by his executors 5. 
the whole principal and intereft to be paid to the faid Skmuel 
Powell, when he fhall attain 21 yearg of age : But in cafe he 
fhall depart this Jife, in his minority, or beforethe faid legacy be. * 
paid to him, ther the fame to fink into ‘the refidue of the tefta- 
tor’s eftate, &c.” At the trial of the caufe, evidence was te 
> 


‘Poa was an aétion of debt to, recover a legacy, under the 
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and admitted, to fhew, that though the was bequeath 
yee Samuel Powell; it was, in fact, eecaalt or the plaintiff, 
whofe chriftian name is William: And a verdi&t was, thereupath 
allowed to he taken in favour of the plaintiff, for the principal 
fum, and intereft ;fubje& tothe opinion of the Court, on a 
rule to fhew caufe why there fhould not be a new trial. The 
faéts proved were, that William, the plaintiff,"had attained the 
age of 21 years 5 thathe was the younger fomof the teftator’s 
deceafed daughter, who had beeti married to Samuel Powell, the 
carpenter, named in the will; that he was well known to the 
teftator; and that the teftator ufually, by miftake,; or by 
way of nickname, called him Saminel ; but'that Samuel P. 
the carpenter, had another fon, a mafon, whofe name was a tu- 
ally Samuel, the iffue of a fecond marriage, and with whom the 
shane had no connection, or acquaintance, whatever. 
On arguing the motion for a new trial, by JIngerfoll for 


@ “the plaintiff, and Miffin for the defendant, it was agreed 


on both fides; that the mifnomer was merely a miftake ; but 
neverthelefs it was contendediifor the defendant, that the evi- 
dence to proveit; ought riot to have admitted ; for, 
whatever might be the rene 8 of decifions under other cir- 
cumftances, it was alledged, that in no inftance had a <4 
cy been awarded contrary to the exprefs defignation of 

will, when a perfon of the name and defcription of the legatee 
exifted, capable of taking the bequeft,. Parol proof can never 
be allowed to fupply the intent of the teftator, in a trial before 
ajury ; though it is fometimes received on queftions before the 
couf#, to inform the confciences of the judges. 1. Bg@idbr. 230. 
3. Chan. Rep. 176. 2. Atk. 215. 3. P. Wm. 253. 254. 9. Mad. 
11.2. Vern. 98. 252. 337-625. 506. 2. Freem. 52. §. 60.8. Vin. 


1790. 
aad 


Abr. 198. 8.39. Nor willevidence ever be admitted to contra- — 


dit a will ; though, in cafes of neceffity; it may be received, 
to afcertain a pétfon meant, ,where there ate two perfons of 
the fame name, or where a man has been ufually called by a 
nick-name. 2 Atk. 239. 372.2 P. Wm 141. © 

For the Plaintiff, it was faid, that the rule which excludes the 
interpretation of deeds and wills by evidence debors, mutt, like 
all general rules, be liable toyreafonable exceptions. If, for 
inftance, a refulting ufe would arife by implication 5 parol tefti- 
mony may be admitted to rebut the implication. So, likewife, 
in the cafe of an executor, the,intention of the teftator refpeét- 
ing the difpofition of his refiduary perfonal eftate, may be 
proved by extrinfic evidence. If, however, the controverfy 
arofe upon the will itfelf, the court would, probably, be incli- 
ned to confine their*conftru€tion to the terms of the inftrument ; 
but when the difficulty proceeds from a fat, independent of 
the will, it muft be obviated by the ordinary means, employed 


to 
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1790. to elucidate any other doubtful point. Suppofe a man were to _ 
t—~ live many years under a fictitious name, which happened to be — 
the real name of another perfon in the fame community, could 
he not take a legacy under the fi€titious name? Could he not, 
likewife, take it, after afluming his proper name ? And if fo, does. 
not the ¢laim depend on a faét dehors the will, which muft be 
eftablifhed by independent proof ? The prefent difpute, in the ~ 
fame manner, refolyes itfelf into, this queftion, whether evi- © 
dence may not be given, in the cafe of two perfons of the fame — 
family, one called Wiliam, and the other called Samuel, that the” 
teftator knew the latter, though he did not know the former ? 
And, confequently, that the legacy given by a miftake of 
names to the perfon he did not know, was intended, in faét, 
for the perfon he did know, who in the bequeft is emphatically 
called his friend? It is admitted, from the authorities cited by 
the oppofite counfel, that where there is not a perfon of the | 
name mentioned. in the will, explanatory evidence may be given, 
of the teftator’s intention; and that if Samuel had not exifted, — 
William might have enjoyed the: benefit of the legacy under 
Samuel’s name. But the principle extends further than that 
admiffion; and as between Wiliam and the teftator, an ob- 
vious -miftake ought not to be enforced againft all the truth 
and juftice of the cafe. In P. Wm. 141. both the chriftian 
name and fir-name of the legatee were miftaken; and there 
were other perfons capable of taking the legacy ; yet the decree 
was favorable to the party intended, though not defignated, by 
the bequeft. All the authorities, indeed, concur in that point, 
that no injury can arife from admitting parot proof to afcertain 
the thing, or perfon, defcribed by the teftator. Rich.Law of Wills 
163. 279+ 281. 2 Vern. 593.8 Vin. Abr. 197. Ca.in Eq. 212. 
Suipren Prefdent. The court enterfain no doubt in this 7 
cafe ; and, therefore, ought not to poftpone a decifion. The 
‘ bequeft was madeto a perfon who was always‘€alled Samuel by 
the teftator, though, in fad, named William ; and whom the 
teftator had nurtured and*educated from his infancy ; when, on 
the other hand, he did not even know the perfon really called 
Samuel. The evidence to explain thofe facts was proper to be 
laid before the jury ; and their werdi€t perfe€tly accords .with © 
the law andequity of the cafe. erefore, ” ; 


Let the Rule be difcharged. 
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Lawrence verfus DousLesoweR. = - ™ 
i 
y 3 
HIS was an appeal from the decifion of a Juttice of the 
Peace in an aétion of trefpafsy brought before him a- 
gainft a Conftable, for wrongfiilly taking the goods of the plain- 
tiff; andin which judgment had been given for {9.. 18. 
Roberts, for the plaintiff, and Bradford, for the défendant, 
fubmitted the cafe to the Court, witheut argument, upon this 
fingle queftion, whether a Juftice af the Peace has jurifdiion 
in actions of trefpafs, for taking goods ? : oe 
Suipren, Prefident :—A€tions of Trover are exprefsly ex- 
cepted from the jurifdiction of Juftices* of the Peace ; and this 
being fuch a trefpafs, as might be made the foundation of an ac- 
tion of Trover, is fairly within the reafon of the Legiflative ex- 
ception. ‘The powers of the Juftices of the Beace are, perhaps, © 
already fufficiently great ; but, at all events, it would be highly 
dangerous to extend them to cafes like the prefent. 





a, 
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September Seflions, 1790. 
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Mc‘Coomne, ver/us Duncu, ef o/. Executors.of Hupson, » 


OREIGN attachthentin cafe to September Term, 1785. The 
plaintiff in this@aufe having died finéé judgment was en- 
tered, Wilcocks obtained a rulethat Fobn Afbley and Thomas. Ste- 
ward/on, his adminiftratots, few caafe why the judgment fhould 
not be fet afide, and the attachiment diffolved. . Serjeant accord- 
ingly appeared for the adminiftrators, and the following cafe was 
{tated for the opinion of thé Court : 

« The attachment was laid in the hands of Caled and Amos 
Foulkey, William Moore, Efq. Curtis Clay, Owen Fones, Samuel 
Pleafants, Fofeph Swift and Willing &FLaylor, as garnithecs. 
Atthe time of the attachment being ferved, or at-any time fince, 
the — did not owe any fum of money to the Executors 
of Hudfon in right of their teftator:* But the faid William 
Moore, Efq. was indebted, and aifo the faid Caleb ard Amos 

K Foulke, 
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. Jor, at the timie of the faid laid in their hands 
re{peétively, were indebted, in ms of money to Sandiforth 
Str as furviving partner of Fludyer, Samuel Marfh 
and Giles Hudfon, 

« The debt demanded by the, aint, in this attachment, 


was original! due to him, from + Hudfon, deceafed, in his — 


life time, in hi private and feparate right, and a jud was 
recovered in the Court of King’s Bench, at Weftminfier, in En- 
Jand, for the fame, bythe plaintiff againit the pr ent 
Seacuan of the faid Gile?- Hudfon, upon pigenaete A 
faid plaintiff has declared in an aétion of trefpats” on the cafes ~ 
in the faid attachment.” 


The motion to diffolve the attachment was made on behalf of 7 


Sandiforth Straitfield, the fatviving partner of Hudfon, and fu 
ported upon two grounds :—1ft. That a foreign attachment 
willmot lie againft executors ; and, 2dly. That the partnerthip fl 
credits of Strait d & Hadjon, cannot be attached to anfwer the 
feparate debt of Hudfon. 

On the 30th of O@ober, Tur Presmpent delivered the opi- 
nion of the Court in favor of the furviving partner upon both 
points ; and accordingly the rule was made abfolute. 


BraiLey verfus Mircer. 


HIS action was brought to recover a debt exceeding {10, 


but, upon being referred, the debt. was reduced , a r 


and Une report of the sufgrees wes for tio more then 
the pain had not previolly fled an alhdavi of his chat 
the fum due exceeded {10, (agreeably to the provifion of the 
13th feétion of the act the 48 March, 1745-) Bankfon, con- 


tended, that he" was entitled to recover cofts. 1 Vol. Dall. Edit. — 


p- 308.2 Vol. p. 364. 
awel, for the plaintiff, faid, that if this aétion could not 
Seve been hee t before a Juftice of the Peace, his client was 
of courfe, entitled to-cofts. ‘The demand, in fact, amounted to 
20, although it was liable to'a défalcation ; and it could not 
known whether the defenda::t would eleé to fet off his debt 
in the prefent aétion, or to make it the foundation of a feparate 
fuit. If the defendant had been fued before 2 Juftice, and de- 
clined making a fet off, the plaintiff could not bring his debt ' 
within the Juftice’s jurifdiétion, and muft, confequently, have 
been non-fuited abhor. ‘and it would be an intolerable 


grievance, 
xe fubjegt him to cofts here, merely becaufe his adverfary, aes 


1790. Foulke, as co-partners were indebted, and the faid Curtis Clay, 4 
warn Quen Fenes, ne of the fi atch formes Willing && Tay. 


7 
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a 
the action was inftituted, determined to take of the 1790 
defalcation. Theaét of Aflembly meant only to impofe cofts on VY 
the plaintiff ; where the defendant aCtually owed no more than 
10, at the time of bringing the aétion ; which was not the cafe 
the Court. x, Dal. Rap. 308. a 
the Prcfident delivered the, opinion 


On the 11%b of September, 
of the Court. , 4 
SuirrEen, Profident: ftion to be. decided_ is, which 
of the parties fhall pay the céfts, the plaintiff having recovered 
lefs than ten pounds. The {5 aét provides, that where the per- 
fon fuing fhall obtain a verdi€t or judgment for debt and dama- 
which, without cofts of fuit, fhall mot amount to more than 
£5- (not having filed an oath or affirmation, before the iffuing- 
of the writ, that he truly believed the debt due, or damage fi 
tained, exceeded that fum) he fhall not recover any eofts. ‘The 
act extending the jurifdiction of Jultices to cafes not exceeding 
af 10 tefers to 5 ~ pcr a of the p ag law. 

The intent e Legiflature was to prevent eg gre ac- 
tions in this Court, Aa, «88 within the cognizance of Juf- 
tices, by im ‘the payment of cofts on the plaintiff, unlefs 
he had previoufly filed an affidavit, that he believed his demand 
exceeded the fpecifiedfum, ‘This provifion, however, muft be 
confined to the plaintiff's own demand, and not extended to 
the cafe of fet-offs, which the defendant may, or may not, at 
his pleafure, defalc. The demand in the prefent cafe, was 
oftenfibly above £10 ; though it was in the power of the de- 
fendant either to reduce it, or not, by fetting up his counter 
claim. ‘The plaintiff could not, therefore, fue before a juftice, 
becaufe the defendant might there lie-by ; and if afterwards 
he was liable to be defeated in the Comimom Pleas, he would) 
in fact, be punifhed inteofts, for reforting to the only Court, 
in which his aétion could be maintained. "22 

Wheréver, therefore, an action is brought fora debt ‘above 

10, and the amountis reduced below that fum, by a fet off, we. 

ink the plaintiff ought not to be charged with the colts. 

| “ Judgment for plaintiff, with cofts, 


t 


Howet., ef als verfus Woonort. 


N this ¢afe the theriff had levied on ahoufe and lot’by vittue- 
of a Fi. Fa.; and an inquelt was held, which declared the 
rents of the eftate fufhcient to pay the debt in feven years: but 
in the return to thé Fi. Fa. it was f{tated, that the defendant had. 
only a life eftate in the premifes. 1 State Laws. p. 6. 49. 50+ 
On a motion made by S. Levy, to quath the inqueft, the point 

fubmittedto the confideration of the Court, was, whe 
inqueft ought tg have beew held on a life eftate, under the pro-~ 
K2 viGom 
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1790- vifion in the a& of Affembly, that if real eftage taken in execue | 
i tion was found fufficient to pay the debt in 7 years, it thould ~ 


not be fold’? 
Bankjon, for the defendant, faid, that the queftion was, in 
fatt, whether a life éftaté could be extended wnder the a& of 


Affembly, or under the law of Elegit in England ; and whether — : 


the former referred to the praétice under ‘the /atter ? He urged 


that the advantages and difadvan involved in the difcuffion, 
were equal ; for, ify on the one hand, a life eftate was liableto | 


be fuddenly deftroyed ; on the other hand, that confideration 


would particularly affect the price, and it might be fold on the : 
extent, for a mere trifle, though the tenant fhould furvive for ma- 


ny years.” It is proper, therefore, that -ghe ftriét terms of the 


act fhould govern the decifion of the Court. By the firft a& | 
that touches the fubje&, itis provided generally, « that all lands 7 
and houfes whatfoever within this government fhall be liable to — 


fale upon judgment and execution obtained againft the defe 


dant, the owner, his heirs, executors, and adminiftrators, where © 
no fufficient perfonal eftate is to be found :” But this general © 


authority is reftrained by the fecond a&, which declares, “ that 
no fuch fale fhall be made of lands, tenements, or hereditaments, 
which fhall or may yield yearly rents or profits beyond all expences 


fufficient within the fpace of feven years, to pay or fatisfy, the — 


debts and damages, with cofts of fuit ; but that all thofe lands, 
&c. fhall by virtue of the execution be delivered to the party ob- 


taining the fame, until the debt or damages, be-levied by reafon- E 
able extefit, in the fame manner and method as lands are deli- — 


vered upon E£legits in England.” 


exprefsly recognized and, adopted, it only rémains to. fhew, that 
an eftate for life, may be exfended by i; and that is prov- 
ed from the paflage in 4 Black. Com. 418. 419. whete it is 
laid down, that “if the goods are not fufficient, then the moie- 


The law of England ‘sige the writ of Elegit being thus — 


ty or one half of the defendant’s freehol@ lands, whether held . 
in his own name, or by any other in truft. for him, are alfo to _ 
be delivered to the plaintiff 5 tohold’till out of the rents.and © 


profits thereof the debt be levied, or ‘till the defendant's intereft 


be expired: as, "till the death of defendant, if he be tenant for 3 
life, or in tail.” It is to be remarked, befides, that if the tenant 


for life dies, before the debt.is paidjthe plaintiff has ftill a-reme- 
dy over upon any other property of which He was pofiefied. 

§. Levy, for the plaintiff. The theriff is authorifed to hold an 
inqueft, wherever he takes real eftate in execution ; but when the 


eftate is of this tranfient and precarious kind, it cannop be deem- 
ed within the intention.of the Legiflature, in making the provi- — 


fion for delivering inftead of felling eftates, whofe rents. are ca- 


pable of paying the debt in feven years. . The firf act, of Atenas 
. , Ya 
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authority to levy upon all lands, and, of courfe, a power 
to fell at once, all the defendant’s eftate inthe premifes,.... The 
fecond a& does notrepeal, but only alters the preceeding One,"by 
direéting an inqueft to be held, where real eftate is taken in exe 
cution. It does not, however, defcribe the particular eftates on 
which the inqueft fhall pafsgpand the inconveniences of admit- 
ting it in the cafe of life eftates, are infurmountable.> 
After confideration, the Prefident delivered the’ opinion of the 
Court, to the following effect. 
SuHiPren, Prefident.—The queftion is whether an eftate 
life can be taken in execution and delivered to the’plaintiff, up- 
on return of an inqueft, that the profits are fufficient for paying 
the debt in feven year$? On a fair conftruétion of the act of 
Affembly, wedo not think the Legiflature intended, that an ef- 


. tate for life fhould be delivered to the —- fatisfa€tion of 


his debt. ‘The general intereft, and of confequence, the fepten- 
nial value, ar¢fo precarious, that they could not have been in 
contemplation, in making a pofitive provifion, that the eftate 
fhould be delivered until the plaintiff's debt is paid. Befides, if the 
Legiflature had fo intended, a provifion would furely, have been 
added, to fupply any deficiency, in cafe of a failureof the eftate, 
before the difcharge of the debt ; as, imanother cafe, the fame act 


’ efpecially provides, that, if the valuation of the land delivered to 


the plaintiff towards fatisfaction of his debt fhall fall thort, he may 
have another execution againft the defendant’s body, lands, or 
goods, for the refidue. Te 


We are, therefore, of opinion, that an eftate for life taken in 


execution, gay befold, without Holding: an mp its va- 
luce: And, confequently, that thé inqueft, in prefent cafe, 
muit be quafhed. ~~ “4 








Oéfober Seffions, 1790. 
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§ i 
SHARPE verfus THATCHER. cad 


2 


. i he was a certiorari to remove the judgment given in this 


cafe by Juftice Wharton. Oria motion made by Serjeant to 

reverfe the judgment, it appeared that TAatcher, ged ane de- 

. fendant, had originally fued Sharpe, the plaintiff, before Juftice 
' : Coates, 
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bly, being’in derogation of the common law, ought tobe'ftri@ly 1790: 
ered, It does not dire& an inqueft to be held 5 but gives a a 


Se 
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1790. Coates, to recover a. debt ; that Sharpe offered to take a fet off; 
Wwy~ for water-money, that is, a charge for Thateher’s drawing water ~~ 
at his pump ; butthat Juiltice Coates refufed to admit it, and 
¢ judgment forthe debt demanded. ‘That, thereupon, Sharpe 
Fred Thatcher before Juitice Wharton ; his fon was fworn, 
as a witnefs, to prove an agreement between 'the parties, relative 
to paying water money, but he declared he knew nothing about 
it. That Sharpe hime ‘was then, qualified to the truth of his 


account ; and upon thisevidence alone, Juftice Wharton, gave 
judgment for the amount ; ote, 2 it was formally certified to 
him, that Juftice Csares had already decided upon the fame quef> 
tion ' 


Tue Court, in terms,of great difapprobation, declared 
that no Juftice ought to take cognizance of a caufe, which had 
previoufly been decided another Juftice. But without 
taking that point into confideration, they faid a judgment given, 
merely on the atteftation of the party imterefted, could not be 
fuftained. 


Judgment reverfed. 


verfus GaLBRAITH, Garnithee. . 


HIS Scieri Facias againft the Garnifhee in a foreign attach« 

ment, was returnable to December term next ; and on mo 

tion of Howell, and Hallowell, tHe Court granted a rule for 
taking the depofitions of witaeffes, on notice tothe Garnifhee, 


The Banx of Nortn America ver/us VArpon. 


HIS was an action againft the indorfor of a promiffory 

note ; in which the only defence attempted on the trial, 

was the want of notice, that the note had not been paid by the 

drawer, when it became dues. Lewis, for the plaintiff, would 

not admit, that in Pennfylvaiia, the ftric&t do€trive of notice ap- 

plied to the cafe of promiflory notes as in Eng/and3-where notes 

are put by ftatute upon the fame,footiig with bills of exchange, 

and muft, therefore, in that refpe&t, as well as every other, be 

regulated by the fame rules; nor that a proteft on a awa 
note was at all neceffary here, except for the conveniency of al<' 
certaining the demand and non-payment. He produced, hows — 
ever, the meflenger of the Bank, to prove the fact of notice be~ ¥ 


wg 
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tig given to the iridorfor, in the prefent café,in a fhorttime and 2790. 
within the cuftomary period, .after the drawer had made de- Vv 
fault. 5, eb ded ” 
“Tue Court were of opinion, that the notice was fufficient- 

ly proved to have been given within a reafonable time ;, and 

that it was, therefore, unnecefiary to make any remarks on the 
‘law, which had been fuggefted by the Counfel. 

Verdi& for the plaintiff. 


MILTENBERGER verfus LiorD. 


FOREIGN attachment iffued againft the defendant, re- 
A turnable to the Fune term 1790, and in the vacation af- 
ter Sepiember Term, {pecial bail was entered. At the prefent 
. 3a Court, Hallowell moved for a rule to fhew caufe, 
why the defendant fhould not be difcharged om common bail. 
But Surpren, Prefident :_-The obvious hardfhip of tying up 
property by foreigh attachments, induced us to inveftigate the 
caufe of action, and to diffolve the attachments, if under the fame 
circumftances, in the cafe of a Capias, common bail would be 
ordered, This authority muft, however, be exercifed by the 
Court ; and, therefore, fuch cafes are always refered thither 
afingle Judge. But even the Court will not exercife it, un 
the application ig made at the firft term: And, confequently, 
the prefent motion is much too late. 


$< es 


‘December Seffions, £790. 


Myers verfus YOunc. 


N this caufe, a Capias had iffued, and bail was given ‘tothe 

‘§ ftheriff; but on acitation tothew the caule of adtion, &c. 

before Mr. Prefident Suivren,.the defendant .was ordered to 

’ bedifcharged on common bail. Before the citation, however, 

and without the knowledge of the defendant, the bail to the 
theriff had.entered {pecial bail at the Prothonotary’s office. 

But on motion of Dallas, for the defendant, the Court di- 

rected an Exoneretur to be entered, 

| SUPREME 
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Supreme Court of Pennfylvania. 


or 


September Term 1766. 


—a———— 


S, scrmouse’s Leflee, verfus SrackHouse. 


HIS was an Ejectment brought by J/aac Stackhou/e, againft — 
| his brother Fo/eph Stackhoufe, for 215 acres and 74 perches 
of land, which he claimed inftead of 100 acres, under the fol- ~ 
lowing claufe in their father’s will: «‘ Ido give and bequeath 
unto my fon Fo/eph Stackhoufe, his heirs and afligns, a certain ~ 
piece of land, to be taken off the eaft end of my plantation, join- — 
ing to William Paxton’s land, to be laid out as followeth ; to be- — 
gin at the faid Paxton’s land and the fouth line, and torunalong — 
as it is laid out weftward, until it come at the ditch of the mea- 
dow fence, then to follow the faid fence as it now ftands, to take ~ 
in the little meadow and the field; then,alorig the northward ~ 
line of my land to William Paxton’s land aforefaid ; then by the ~ 
faid Paxten’s line to the place of beginning ; fuppofed to be a- | 
bout 100 acres, be it more or lefs.” I/aac was willing: to allow ~ 
_ his brother, Fo/eph 171 acres and go perches; but Fo/eph infifted © 
-that he was alfo entitled, agreably to the defignated boundaries — 
of the devife, toinclude a piete of land, containing 43 acres and | 
144 perches, that jutted out to the fouthward of the meadow © 
fence : And he offered parol teftimony to explain the meaning ~ 
of the will. i 
For admitting the teftimony, the following authorities were 
adduced : 2 Vern. 152+ 648. 736. 517. 593- § @o.68. Freee — 
man 292. 477. (The judgment in Freeman were reverfed 1 
Vent. 341: But for another reafon) 9 Mod. 10 2 P. Wm. 
419. 135. q 
In exclufion of the teftimony were cited, 4. Rap. 4: Vin. title — 
devife 188. 190. 195. Sra. 1262. 1 Salk. 234. 2 Vern. 625 
2 Vern. 98. 5 Co. meys cafe. 12 Mod. 183. 2. P. Wms. | 
318. 10 Mod. 98. 3:-P. Wms. 51. L, Rayn. 438. 3 Che” 
Rep. 170. 176. 183. 2 Bac. Abr. 309: 2 Vern. 98. 337. 
Ca. temp. Talb, 240. t° Brownl. 132+ 19 Ven. 195. 2 Pe 
Wms. 419. 2 Eq. Ca. Abr..426..2 Barn. 118. oa 
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“The note with-which the Reporter has been fatoteddoes mot 1766. 4 
fpecify, whether the feftimony was admitted or rad; but Gans 
ere was a verdiét in favor of Fafeph Stackboufe, for the whole P.. 


of his claim. 
‘ e ins 


Masrers Leflee ver/us SHUTE. 


HE office eopy of a furvey, certified by Robert Loagibore, 

as deputy furveyor-general, without feal (no feal being ef- 

tablifhed by law for the furveyor-general’s office) was given , in 
evidence : the original not in office. ‘ 


TARER, et. al, verfus Sweeny ét; al. 


WRNHE plaihtiFbrought an action of Trover, againft the de» 


fendants, for a veffel and cargo, retatnable to fie Common 
Pleas of Fune term, 1769. ‘The declaration #écited, that the 
plaintiffs were poffeffed of the vefiel and cargo, to wit, at Phila= 
County, the 317 of March, #562; that they cafuall 
them ; that the faid 317 of March, they cathe to the pof- 
feffion ofthe defendants by finding ; and that neverthelefs she 
defendants, knowing the goods to belong to the plaintiffs, did not 
deliver them, &c. Bit Hare eets: on the fame day and year, 
convérted them to their own ufe, at Philadelphia County, &e. ° 
The aétion being removed into this Court)'was dat 
April term, 1771, and the referrees reported £2,900 to bé due 
to the plaintis taj to the opinion of the ) on the point 
of law“atifing fromthe followitig fats. eS hed a 
The defendants, Samwel Sweet, commande of a ptivateer, 
Abraham Whipple, Fames Potter, and Wi illiam Davis, commatid- 
ers of vellcls with Letters of Marque, did forcibly take. on 
the high feas near Monte Chriffi, in the Wland’ of Hipaniela, itt 
the We/!-Indiés, (where the veffel was lying at anchor) ‘the fhip 
calléd the Maria Francina, with het cargo, being the ptoperty 
of the plaintiffs, and ¢arried her with her catgo into Rhode 
Tland ; at which place the and her catgo were condemned as 
prize and foldy as appeartd by the proceedings of the Court of 
Vicé Admiralty there: But onan appeal to the Court of Lord 
Commiffioners of appéals, they, by cheir final dectée, réveried 
the fentence of condemnation, as appeaged by a'certificate of 
Dapreccoliegs of that tribunal. - ft 
é ion to be decided, on the preceding flate of the cafe, 


"wWag---whether an aétiod at common law lies for'the plaintiffs 
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be  - 
1766. as now brought ? And it was twice argued. by Waln, for the 
t—w~ defendants, and by. Dickin/on, for the plaintif > a 

For the Defendants.—The Courts of Common Law have a 
jurifdiGtion over all matters of difpute, which begin on the land; 7 

but where the difpute, or caufe,of a€tion, arifles at fea, the Ad- 

miralty has the fole cognizance, and the Courts of Common Law 

have no right to interfere. Thus, if an action is brought at 

Common Law for a taking, it isa good bar to plead that the 

taking was on thie high feas ; and even fuppofing the converfion 

was on land, yet that is coupled with the original taking, and 

draws the cognizance tothe Admiralty. It is admitted, that if 

the plaintiffs were without a remedy exprefsly given by law, the 

judges would provide fome remedy to redrefs the injury which 

has been fuftained : But where the law prefcribes a particular 
mode of redrefs, the Judges are not at liberty toinventand allowa ~ 
uew one. ‘The legal appropriate methods of redrefs in this cafe, _ 
are either by writ of reftitution, founded onthe reverfal of the © 
fentence of the Vice Admiralty of Rhode-Ifland; or by fuit up- 7 

on the ftipulations;which were taken in that Court.. No action 
like the prefent, has ever been inftituted; which, according to ~ 
Littleton, is a good argument that no fuch action can be main- 
tained. , a 

But waving, for a moment, the queftion of jurifdiction, the 
action of Trover,is not-the proper action : It fhould be a fpecial — 
a€tion on the cafe, fetting forth all the particular circumftancesof 

thetranfaction. For, in Zrover three pointsare effential tb be prove 

ed:1ft. The plaintifi’s property; 2dly. A poffeflion in the defend- 

ant; and gdly. A converfion by we defendant to his own ufe. 

Now, the plaintifi’s property was unqueftionably altered.; and, in 

law, or fact, they had no property in the yeffel or cargo, at the time 
the writ was iilued; both haying been fold, as perifhable goods, 
under the fentence of th ‘of A@miralty ; an yeonfe- ~ 
quently, all the property oft plaintiffs (Without which they | 

cannot maintain Frover) was compietely divefted. Nor. were 

the veflel and cargo ever comyerted to the ufe of the defens 

dants : They feized them in the execution of their duty as offi- 
cers ; they purfued the legal fteps to get them condemned; and 
while the caufe was in fuit, the property was in opene legis.— © 
But even fuppofing that a forcible taking might be conftrued ~ 
into a converfion (which, however, is denied in Bundbury’s Ree, ~ 
ports,) yet ftill the action fails; for fome ,of the Cap-+ — 
tains, being at a diftance when.the feizure was made, were not — 
parties to force, nor, confequently, to the eonftrutive cone” § 
verfion, and, thereforeyought not to have been joined: ag, = 
defendants. S Anat f - 

When, it is to be enquired, did the right to bring this action 
acctuc? Did it agcrueat the time of the capture? No: Bee @ 
: 3 
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@anfe prize, or ne prize, is only determinable in the Admiralty. 1766. 
Earth. 475: Con, “Did it accrue after the fentence in the G~! 


3 a Court of Admiralty of Rhode-I/fland ?' Nos Becaufe by that 

dg fentence it was adjudged that the plaintiffs ‘had no right to the 
d- 5 veffel, or cargo.* Did it accrue after the fen was re- 
oe verfed? No: Becaufe the perfonal aétion had Geen fufpend- 

at 73 ed, and muft always be fo. ‘There is agréat diftinétion be- 
he i stween judgments vacated; and reverfed ‘by writ of Error: If 
os vacated, the cafe is in ffatu quo; but not if they’ are reverf- 
nd ed. A reverfal.on an appeal is fimilar to a reverfal on a Sd 
if writ of Error; it does not reftore matters to the ftate,; in 
he which they were at firft; it has no retrofpeétive operation. In ; 
ich this cafe, then, there was a fupenfion of ation. ‘While the ’ 
lar fentence of the Admiralty Court of Rhode-Ifland was in force, 
Hie, the action would riot lie; and, confequently,. there was”an 
fey intermediate petiod between the time of committing the -inj a- 
the z ry complained of, and the prefent time, when the a¢tion was 
ip- 4 fufpended ; a fufpenfion which has not atid cannot be cured 
2 a ~ relation to the reverfal of the feritence ; for; ayperfonal 
eS aétion once fufpended is always fo. ” 
on’ Befides the cafes already a? to, the following wete cited, 
in the coutf of the argument for the defendants :—1 Sid: 320. 

the 367.. Carth. 398. 1 Bac. Abr. 625. 2. Sand. 2g9. Cro. E. 
cial 685. 4 Co. 141. Comb. 444. 8 Co.0143. Moor.. 753. 2 L. 
sof Raym. 925..1 Lev. 243. 95. Raff. 303. Hob. 10. Cro, C. 
Om 873. Litt. Arg. 1 Sid. 124. Vaugh. 27. Carth. 32: 2 Litt. 
nd- PA Reg. Vin. Ev. 95. Salk. 188: Cro. ‘J. 698. Bunb. 
ule. For ‘the Plaihtiffs :—The admiralty has not the fole power of 
o Be determining any injury whatever, arifing’ on the, high-fea.: Its : 
me “= authority is fherely derivative, from the fufferanes and) permifs , 4 
diy fion of the. Céfrt. of.gommon law, whofe jurifdi is un 
c= “He bounded; and inc an original right to determine matters 
ney | . arifingeon the high-fea ; nor does the allowancegmade to the Ad- 
bas miralty, impair that jurifdiétion. 3 Bi. G. 87. Ld, Rayms ; 
ens 272. .Thus though the Adniiralty is. permitted to determine ‘ 
fi pleas for mariners, wages ;_ yet if the contraét be urider feal, the 
and cognizance belongs to the Courts.of commondJaw-alone,. Salk., 
= 7 ZI. : And as the queftion of damages does-not relate to: mari~. Sas! 
ued time affairs, it may furely begs,properly and as well determined at; in 
Re- common law, as contraéts under feal,. There. are innumerable. $ 
ap> a authorities to thew, that the Courts of commdém law maintain 
not aconftant controul over the Coprts of civil law jurifdi@tion. 
One" =. They have oblifed an Ecclefiaftical Court to admit the proof of 
a6, 7 a teltament by one witnefs. Sa/k. 547: And-when the Lord. 

fe Admiral ftated_it as @ grievance, that thé common law Courts’ 
tion encroached on the Admiralty jurifdiction, by a fition fuppofing- 

Be- 7 © , die matters to be done on land, the Judgegin their anfwers, 

. ees L2 take. 


7 


' 


34 Came folgg: and adjedged in’ thet 


1766 -take no notice of the fiction, but admit the Admiralty juri 

\“y™ tion of matters arifing at fea. 4 Inf. ame, 5. Ridley. 17: 
Zouch. 129, But the truth is, that ail tory actions are 
triable any where. 4 Inf. 140..2153. o a man cuts trees. = 
Jreland, and they goes into England. it lies againft him, . 
‘Phe aétion Would appear to wk Jocal i in fuch a cafe, yet fuch is ~ 
the effect of the law’s defire that redrefs is given every a 
9 Mod. 322. Salk, 290. Cro. Car. 242. The adverfe counfel, — 
indeed, ra been able to difcover any thing like a fimilay — 
plea to the jurifdiction, except in the Statham cafe, 4 Inf. 
141; which, however, is not a plea to the jurifdiGion 5 fe 34 
plea in bar 5 a plea in tion of the trefpafs ; and in Ged> 
bolt 336. it appears that the Statham cafe was ‘confidered as 
proving, that the Santer of common law had jurifdidtion of — 
matters arifing atfea. In the inftance of a iard having ta- q 
ken an Englif veflel, which was retaken before the Spaniard — 
got into port, the common law would not concede jurifdition 
to the Admiralty ; and granted a prohibition, becaufe the pror. 
perty might be broughtin queftion. 2 Brewnl. a» 29- Carthy 
367. So iman ation of trefj the defendant pleaded a caps 
ture and condemnation in the Admiralty ; but the Court 
judgment for the. plaintiff, becaufe the defendant did not the: 
what. was the caufe of the Show. 6. t. Prize, orno — 
prize, isnot the queftions: That ¢ queition has been determined 


already ; and if the Courts of common law will pay a regard 


to the fentence of condemnation in a Court of Admiralty, w ; 
that fentence isreverfed, they ought oes to refpect ahe 
decree of reverfal. 4 


But the Court can only be defirous to afcertain that the pre- 
fent aétion is well brought. Detinue and-Replevin'are adtions 
in affir of property ; in Trefpofs an@’Trover, on the 
contrary Plamtff w P Ys, and demanitis nos © 
thing more thandamages. - 171. Cro. F.. 50. Drover is | 
never intended to recover the ific article. It lies, therefore, ~ 
for money not in abag, tho Detinue cannot be brought in 
fuch cafe. Noy's Rep. 12. Cro. Cy 89. 1 Roll. Abr. 5. pl. 1. 
and if the nature of the thing is altered it is evidenee of the con- 
verfion ; but it is not good evidence in Detinue, where the-de- ~ 
mand of the thing is im fpecie, andywhere no converfion is al- ~ 
ledged. Gilb. L, &. 261. There are cafes, indeed, in which ~ 
Detinue covid afford no adequate remedy ; as in the cafe of © 
drawing out part of the wine out of a pipe, and filling it up | 
with water. 1 Stra. 576. A forcible taking is, likewile, evi- 
dence of aconverfion. Gib. L. E. 264: Cro. £. 824. But 
while the fentence of condemnation was int force neither Tre- 
pafs nor Trover would lie. Raym. 336. 


_ 
















-jiable, or 


: Surnens Court: or Pennfsloanig: & 


It is, likewife, to be confidered, that though a faleunder the 1 
fentence of a Courtof Admiralty, like a fale -in market overt; (omy 


alters the property yet in both cafes, the wrong-doer remains 
would be fuffered to take advaptage of his own 
wrong : And eveniafter a fale has been made, if the goods come 
again into the poffeffion of the original owner, hi§iright of pre 
will revive. 2 Inf, 713. There are, however, 
inftances of pleading a fale in market overt, by the innocent; 
purchafer, but not a fingle inftance of fuch pleading in the cafe- 
of the wrong-doer, 3 
From the fentence of condemnation, therefore, ‘to the fen. 
tence of reverfal, it is but one tranifactions and the iffue of it 
places.the partiesin flatu quo. A Court of Admiralty is not a 
Courtof Record ; and, confequently, a writ of Error will not 
lie upon its decrees : But this does not juftify the diftinétiombe- 
tween judgments vacated and reverfed ; and the reverfal in 
this cafe isfimilar to vacating. See. 4 Inf 940. 8.Co. 135, 
5 Co. 76. Salk. 32. That a relation will make a nullity be- 
tween the parties themf{elyes, but not as te ftrangers, isa common 
rule. LL. Raym. 521... The whole do€trine of relations, in- 
deed, is favourable to the plaintiffs: 18 Vin..293- aga. Stra. 
996. Burr..20. And, correctly {peaking, their property has 
never been in fufpenfion, but in cu/ffodia legis. : ~ 
After the argument,'tHE Court were divided in pinion on 
the queftion—whether the a€tion of Trover was proper? Two 
the Judges.deejding in the aflirmative, againft the other: But 
concurred, clearly and unanimoufly,.on the point of jurifdic~ 
tion ; and, accordingly, gaye 


Judgment for the plainsifs.* 
* Since the Reyolution, however, the nature and <tentlo the Ad. — 
miralty jurifdiction, hasbeen e firiQly invefi defined, 


betli in the State Courts, and the Cotirts of the United States. © See 1. 
Dall. Rep. 49+ 95- 180. 218. and feveral’cafevin the fequel of 
this volume, 
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April Term, 178r. 


Respupica ver/us M‘Carty.* 


ef “15 ; 
HE defendant was indifted for High-Treafon, in levying: © 
war, &c. by joming the armies of the King of Great- — 
Britain. 
On the trial, the Attorney General offered to give the confef. — 
fion of the party in evidence made at the time of his arraign-. © 
mént ; but Ingerfoll obje&ted, that a confeflion could only be: = 
admitted to be given in evidence by way of corroboration, and — 
that, therefore; an overt aét .fhould be firft proved. Fof. 104 | 
240. ‘ 
Bradford, Ana rs contended, that the. confeflion, — 
proved by two witnefies was of itfelf fufficient 5 but that, indes ; 
pendent of that pofition, it was not neceflary to prove the overt: ” 
aét, before the admiilion of the confefloms and he referred to; — 
5 Bac. Abr. 152. 5 ie 
By rue Court :—No cafe of this kind has hitherto occur~ — 
redin this Court. In the cafe of the Commonwealth v. Roberts), 
(a.) The defendant’s confeffion was offered merely to thew gus — 
animo he committed the treafonable a& ; and the Court were! ~ 
there of opinion, that it ought to be admitted as. corroborative: ~ 
proof. e find, indeeds that in Berwick’s cafe, Foft. 10, two, 
Judges thought that a confeflion after the faci, proved bytwo. 
witneflesy was fufficient toconvict, within ther7 W. 3: But 7 
Juttice r doubted the, gropriety of that opinion 5a, the 
itatute feemed'to require two witnefles to the overt acts, ora ~ 
confeffion in open Court. a 
The ftatute of. 7 W’, 3. om which that diverfity. of fentiey~ 
ment arofe, does not, however, extend to Penn/fylvania; but » 
materially variesfrom our law on the fubje€t. |For inftance,) | 
the a& of Parliament requires two witnefles to find the indict- 7 
ment, as well as to prove the overtaét upon ,the trial: But the 7 
act of Affembly preifcribes nothing about the evidence to find the, ~ 
indictment; which may, therefore, proceed cither from one witnels,. 
* This indiétment was tried at a Seffion.of Oyer & Terminer, held ate 
Philadelphia, in April 1781. As the Judges were. the fame who pres. 
fided in the Supreme Gourt, it has not been thought neceflary in aby 
ether way todiltinguifh the tribunals. 
. (%) * Dall, Rep. 39. : 
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or ftom any other kind of proof, that will ferve to convince the 
Grand Jury ;_and although it declares that there thall be two wit- 
nefles to convict the defendant on his trial, it ddes not fpecify, 
that they fhall be witneffes tc an overt aét,-or any other par- 
ticular matter. Again: The ftatute of W. 3é%proyides for the 


cafe of a confeflion “ willingly, without violence, in open Court 5”. 


whereas the act of Affembly ufes no fuch wordss 
Certain it is, that confidered ab{tractedly at comnion law, 
the conteflion of the party would be fufficient proof to, convict 


‘him. But, upon the whole, we decline giving an opinion at this 


time, whether, taking into view the act of Affembly, the con- 
feffion, proved by two witnefles, can have fuch conclufive force. 
We do not hefitate, however, to receive it in corroboration of 
any other evidence that may be adduced in fupport of the pro- 
fecution. 

The evidence and arguments of Counfel being concluded, the 
Chief Juftice delivered the following charge to the Jury: 

M‘Kean, C. J.—The crime imputed. to the defendant by 
the indictment, isthat of levying war, by joining the armies of 
the King of Great Britain. Inlifting, or procuring any perfon 
to be enlifted, in the fervice of the enemy, is clearly an. a&t of 
treafon. By the defendant’s own confeflion it appears, that he 
actually enliftedima corps belonging to the enemy but, it 
alfo appears, that“he had previoufly been taken prifoner by 
them, -and confined at Wilmington. He remained, however, 
with the Briti/h troops for ten or eleven months, during which 
he thight eafily have accomplifhed his efcape ; and it muft be 
remembered, that, in the eye of the law, nothing will excufe 
the aét of joining an enemy, but the fear of immediate death ; 
not the fear of any inferior perfonal injury, nor” appre- 
henfion of any Outrage upon property. But had fendant 
enlifted merely from the fear of famiifhing, and with a firicere in- 
tention to make his efcape, the fear could ‘fot cay always con- 
tinue, nor could his intention remain unexecuted for fo long a 
period. 

In the prefent inftance, the confeflion of the defendant was not 
taken in writing and fubfcribed : But the ftatute of 1 ft, and. 2d. 
Philip’? Mary,c. 10. is in force in Pennfylvania; and,asin com- 
mon cafes it is fufficient for the purpofes of evidence, if a man fub- 
fcribes his examination before a Magifttate, fo in the cafe of a 
treafon, a confeffion reduced to writing and fubferibed before 
a Juftice.and another witnefs, would be fufficient grounds for a 





» Gofiviétion under our aét of Affembly, or even under the fta- 


tute of W. 3. At the time of William’s landing in England, 


‘ames fill maintained a ftrong party ; of whom fome were to . 


found in the Hou/g of Lords, and fome in the Houfe of Com- 
guns. The ftatute was, probably therefore, framed, fo as to iS 
; mo 


< 


e: . 








r781. moft favorable to thofe who efpoufed the caufe of the invading — 
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wre Monarch ; and hence we may derive all the provifions, which, 


* 


ona charge of high treafon, make two witniefles neceffary to thé 
fame overt a€t, or'totwo different overt aéts of the fame trea! 
fon, or the confeffion of the defendant in open Court. 5 Bac 

Abr. 145. It appéars, however, as I have before imtimated, ” 

that it has been decided that a confeffion, though not miade in # 
open Court; if made in the prefence of two witnefles, may be 7 
read in por a againft the defendant, cotitrary to the opinion © 


of the Chief Juftice ‘Trevor, and the doubts of Juftice Tracy. ‘ 
5 Bac. Abr..152. Foft. ro. 240. The caféin 5 Bac. mut ~ 
ave been the cafe of af examination in writifig, as it is faid it 
might be read in evidence: But Berawick’s café was a confeffion ~~ 
at the time of the faét ; fo that the former had no conclufive in- 
fluence on the latter authority. - 
Tt muft, at the fame time, be allowed, that mioft of the au- : 
& 


thorities on this point, feem to lean againft the admiffion of the 
party’s confeffion in the prefence of two witneffes, as fufficient 
for conviction, un is made at the time of committing the 
criminal aét, or before a Magiftrate duly authorifed. But the 
cafe now before'us, arifes on a confeffiom in open Court, and 
though the whole confeffion muft be je nh together 3 yet 
the Jury may, unqueftionably, on this, as on evéry other, point of 
evidence; believe one part, and difrégard another. 


: * Verdidt, Nor GuILTyY. 
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November Seffion, 178t. 


Respupwica verfus Weire.* 


HIS wasan indictthent for mifprifion of Treafon, in the 
defendant’s {peaking thefollowing words—« that he-had  ~ 

lived fix years in Lomdon, ‘and nine years in dre/and ; and never 
lived happier in his life,.than he had done under: the Engi ~ 
government ; and that the King of England is our. King; and ~ 
; will — 

* This cawfe was tried at a Seflion of Oyer@ * Terminer, held at) 


_Zamenster, in November 1781. See the note to the preceeding cafe. 75 


% 
‘e 









“ 
*, 
i 


> 














Surreme Court oF Pennfylvania, 89 . 


ill be yours.” ‘The words proved, by the evidence on the trial, 1781.’ 
og aa fpoken were, that ‘* Weedle faid he had lived fix “V™ 
years in England, and nine in Ireland, and that he lived well, 
and that is was not fo as people took it in this country ; and he 
further faid, the King would become King, andthat the witnefs 
thought fo too.” There was, however, fome attempt to thew 
that he was intoxicated at the time of {peaking the offenfive 
words. + 

The indi&tment was founded on the 4th Se&. an, AG of . 
Aflembly (1 Vol. Dall. Edit. p. 728) and charged ali the mif- 
prifions of treafon there enumerated. ‘The words are “ That 
«< if any perfon or perfons within this State fhall attempt to con- 
«s yey intelligence to the enemies of this State, orthe Umted States 
«s of America, or by publicly and deliberately fpeaking or ‘writing, 
“ againft our public defence ; or foall malicioufly and advifedly ex 
«“ deavour to excite the people to refift the i cena this 
«“ Commonwealth, or perfuade them to return to a dependence up- 
« on the Crown of Great Britain ; or thall malicioufly and ad- 
“, vifedly terrify, or difconrage, the people from enlifting into the 
« fervice of the Commonwealth ; or fhall ftir up, excite or raife 
« tumults, diforders, or infurrections in the State, or difpofe 
« them to favor theenemy ; or oppofe and endeavour to pre- 
« yent the meafures €arrying on in fupport of the freedom and 
« independence of the faid United States ; every fuch perfon, 
« being thereof legally convicted by the evidence of two or more | 
« credible witnefles, fhall be adjudged guilty of mifprifion of 
# treafon, &c.” 

Bradford, Attorney General, having clofed the teftimony for 
the profecution, obferved that the aét of Aflembly was couch- 
ed in general and comprehenfive terms ;. and’ that the Words prov- 
ed to have been fpoken by the defendant were clearly within the 
fenfe.and meaning of the words laid in the indiétment. ‘To 
fhew the heinous nature of the offence, hecited Fof. 200. 201. 
4 Bl. C;'117 3 and he infifted that drunkennefs, in itfelf a vice, 
could not be an excufe for the perpetration of a crime., 

Yeates, for the defendant, premifed that’ the law on which 
the indi€tment arofe, was-new, and could only be juftified by 
the crifis of American affairs at the time of paffing it, when it 
was neceflary to feal the lips of the difaffected. The neceflity 
no longer exifted ; and policy would admit, what legal autho- . 
rities required, that, as a penal law, it fhould be feritly conftru- 
ed. Lhe part of the fection of the a&t, to which the evidence 
applies, is then materially incorre€ét : For, it is not fenfe in the 
prefent form of wording and pointing ; and can only be render- 
ed intelligible by adding fome words, and by omitting the femi- 
.olon, and the disjunctive “ or.” By that correétion, it would 

ead thus: “ If any perfon, by publicly and deliberately fpeak- 
M “ ing 
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1784. ing or writing againft our public defence, thall “malicioully, ~ 
wv “ and advifedly endeavour to excite the people to refift the Gs 
«: vernment of this Commonwealth, &c.” The aét, indeed, ~ 
has, in this refpeét, been thought fo harfh by the Legiflature, that | 
the offence has fince been reduced to the clafs of mifdemeanors,~ 
But it is the effence of the offence, as well upon general prifi=” 
ciples, as upon the pofitive language of the act of Affembly, © 
that the words fhould be fpoken publicly, deliberately, maliciouf- 7 
- ly and advifedly, with a view to perfuade ‘others to refift the ~ 
overnment. Words of mere heat and paffion will not confti- — 
tute the crime alledged ; they are often uttered when the heart 
is properly difpofed ; and they muft be conftrued according to ~ 
’ their natural and common import, independent of the paraphrafe © 
of inuendos. It is true that the words, in the prefent inftance, ate _ 
exceptionable ; but they manifeft in themfelves no intention, nor — 
is there any proof of an intention, to perfuadé othefs to refift 7 
the Goverament; they, merely exprefs a matter of opinion; § 
and cannot fairly be‘cenverted into matter of treafon. Comb, ~ 
460. 4 Bl. C. 990) ~ 
Bradford, in reply. Tt is admitted, that the 4th fe€tion of the 
a&t of Affembly is inaccurately, and ungrammatically, compofed ; 
but the claufe which has been the fubje€t,of comment, on the © 
other fide, hasalways been deemed a fubftantive and indépen- 
dentone. Let that claufe, however, be rejeéted on account of 
its imperfeCtions, there ftill remains abundant matter to fup- 
port the indi€tment; for, the words being proved, are evidenge 
on another claufe, that the defendant “ malicioufly and advifed- — 
ly endeavoured to excite the peogile to refift the Government of — 
this Commonwealth, and to perfuade them to return to a de- 
pendence upon the Crown of Great Britain.” | 
Again 5 it is agreed, that the words fhould be fpoken mali- | 
cioufly arid advifedly ; but by malice the law only intends, that 7 
the fpeech be made in an evil and wicked temper of mind ; and © 
deliberation is fo far effential, that the mere ebullition of a tran- Pi 
fient paffion fhall not be rigidly conftrued into defign and ‘Gri-= 
minality. mig. ‘ : 
The Court delivered a chatge to the following’effe& : 
M‘Kgan, Chief Fuffice :—This indi€tment charges ajl the 7 
variotis acts which conftitute mifprifion of treafon ; and itis ~ 
the duty of the Jury ‘to enquire, whether the evidence fupports — 
any one of the charges. *“It is Gid, indeed, that the law on @ 
which the indi€&tment is founded, is fo inaccurately penned, © 
that it cannot be underflood without fupplying certain ynaterial 5 
words 5 and it is, undoubtedly, truc, that although, in acommon 
cafe, ona mere queition of property (as in the cafe of a Wil} © 
the rule of conftruétion is according to the fenfe of the inftra- 7 
ment ; yet, a law conftituting a crime, muft be ftrictly and aa : 
2 
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i _ Sorreme Covrr or Pennflvahia; on * 
uly gall interpreted and purfued. The obfcure paflage in the A@& | 178c. * 
a a of Wem ly would be rendered perfpicuous and intelligible, SAS 
leed, without the addition of any words, by expunging the femico- attest 
that | lon, and the monofyllable “ or” : But even that is unneceflary erg 
nore, to fupport the profecution ; fince the words fpoken tended to 3 
prin= ~ * excite refiftance to the Government of this Commonwealth, to 
nbly,, perfuade the audience to return to a dependence. upon the Crown 
iouf. ~ of Great Britain, and to favor the enemy; which are diftin& 
the and fubftantive charges of mifprifion of treafon, ©, ; 
mitie It is proper to add, that the words muft be fpok -ama- ee 
heart _ licious and mifchievoys intention, in order to them cri- : 
ig to minal : A mere loofe and idle converfation, without any wick- 
hrafe ednefs of heart, may be indifcreet and reprehenfible, but ought 
» are not to beconftrued into mifprifion of treafon..- On the Beer 
, nor hand, drunkennefs is no juftification, or excufe, for committing 
refift [i the offence ; to allow it as fuch, would opena door for the 
ion ; ] practice of the greateft enormities with impunity. 
omb, "Verdi, Guitty: 
f the ' 
fed 5 ‘ enmeeeteediaae 
the . 
ol lO September Term, 1785. JS 
fup- ‘ 
ence 
ifed- y 
nt of | ’ 
de- J Borp verfus Borst.* 
me . N the charge to the Jury, THE Court obferved, that the 
ee maxim of Caveat Emptor only applied to real eftatess as the 
vail ‘purchafer had the means of examining the title within his own 
, a » power. But the poffeffion of chattels, isa ftrong inducement to 
"7 believe, that the poffeffor is the owner 5 and the act of felling 

them, is fuch an afirmation of property, that,-on thatcircum- 
the al ftance alone, if the faét fhould turn out otherwife, the value Se 
hee can be recovered from the feller. ae 
itis ‘ ee 
a ve 
Fon 
a —_ . M2 Wrcort 
mal * This canfe was tried at Easton, N, P. on the roth June, ‘ 


yi ‘ 
4 1785, before the Cuizr Justicr, and Rusu, Justice. 
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Cases roiled and adjudged in 





Wreorr verfus Loncueap.* 


HIS was an action cn a promiffory note ; to which the | 
defendant pleaded the at of Affembly againft ufury ; and ~ 
thereupon the following points were ruled by the Court, in — 
their charge tothe Jury... 5 
ift. That where more. than legal intereft was included in any — 
note, bond, or fpecialty, the whole amount could not be fued 
for and recovered : But the plaintiff was entitled, in fuch cafe, “| 
to a verdict for the juft principal and lawful intereft. : 
2d. That if a man, directly, or indire&tly, a€tually receives 
more than fix per cent, he incurs a forfeiture equal to the mo- ~ 
ney &c. lent ; but if an action is brought to recover the amount 
of the loan, a verdict ought not to be given for the defendant, ~ 
as that would, in effet, be putting the money into his pocket, 

inftead of working aforfeiture to the Commonwealth. 
3d. That a man may, Jona, fide, purchafe any fecurity for the 
payment of money, at the loweft rate he can, without incure ~ 
ring the penalties of ufury. ‘ 


ResPusiica verfus STBELE.* 





HE’ defendant being out-laWed forrobbery; and afterward 
apprehended, was brought up for judgment ; but, denying 
that he was the fame Robert Steelé,whowas mentioned in the outlaw- 

ry, an iffue was joined bythe Attorney General to try the identity. 

Lewis, as counfel for the prifoner, tooktwo exceptions on che : 

trial : 1ft, That it was not proved, that the defendant was an | 

inhabitant of Wright's Town, as ftated in the procefs of out? ~ 

lawry ; for though it appeared that he worked there; he contended 

that circumftance alone did not eftablith a refidenc€. 2d. ‘Thar — 

the addition is falfe and defe€tive; for, he is called «* Yeoman,” — 

which means (contrary to the faét) that he is a free-holder of 

™ the value of 40 fhillings per annum ; and the addition does not ~ 
: extend to the town or hamlet, the name, degree, or miftery, 

without which the outlawry is void. 1 B/. Com. 406. 2 Inf. — 

668. Fobnfon’s Didionary, word * Yeoman.” 2 Hawk. 185.° 7% 

fe 102. ib. 186. f. 106. ib. 187. 8 J 

Bradford, Attorney General, infifted, that the proof of refi. 

dence was fufficiently made; and that, by the ftatute, the def- 


{cripyon 


* This caufe was tried on the 26:b September, 1785. 
* Argued and decided the 14%) October, 1785. 
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4 ‘eription inight either be of the de ec or miftery 5 the latter of 
i which had been cliofen in the aero cafe. 2 Hawk. 186, ee, “‘%:; 
7 cod. Inf. 4 
4 < = sees :—It is neceffary to ftate the townfhip ; but | Re 
A if the defendant is proved to have been there, it is enough to . "4 
them " fatisfy the defignation. The firft day a mancomes into a place,.. 
and he is a ftranger ; the fecond day he is confidered as a gueft ;. 
» oe and the third day he becomes an inhabitant.  B one 
ps comes from New-Ferfey, and ftays only an hour ‘it ani . 
any 7 during which he commits an offence, he’ as of et 
ued q the townfhip, in which he was at the time 5 for, cannot be 
alent J called of New-Ferfey. 
| With refpe& to the obje€tion againft the Sie’ ‘of the addi 
ie tion, it is to be obferved, that the ftatute requires the d 
noe of a ftate, degree, or miftery ; but either of them is fufficient. 
unt For inftance, it has never been: doubted, but. that the addition 
ants » of widow, or fpinfter, is valid, and yet fuch addition is cer- 
ket, @ tainly not defcriptive of any degtee or 
iffue being found for the Commonwealth, fentence - 
the death was pronounced, and the defendant was foon ; 
a) executed. 
} 
SEE Gf SS nse 
May Seffions, 1786. 
ard . 
ing 
awe EE 
ity. ; 
pe 4 Anprew’s Leflee, verfus Fremine.* 
rut . 
ded a 
hat JECTMENT. In the courfe of the trial of this caufe, 
my i. following points were ruled. 
+ of 1. The plaintiff offered to give evidence of a converfation be- 
not | tween Thomas Fleming, the hufband of the defendant, under 
<5 te whom fhe held potieflion, and- Callender, under whom the 
nf. plaintiff claimed ; in which Fleming, declared, ‘ that he had title : 
85." @ to the land in queftion, taken in execution as his, by the theriff; 


: and prayed Callander to permit him to continue fometime lon- 
ef- @R* ger in poffeffion.” 
lef- It was objected, that the admiffion of: the evidence: would be 
jon fame up a perfou’s own declarations, to give him a title to the 


But, 


4 "2 ° 
® Ruled at Lancaster Nist Prius. 


Cisus ruled and adjudged in the 


1786. But, sy THe Court:—Ejeétments are actions ge | 

“Vv™ and in England it is en ge wooed 
ty years. ‘The plaintiff may, therefore, thew the pofleflion of ~ 
Mr. Callander, or of any other perfon under whom he claimeg 
within that term ;. and, in order to do fo, he certainlyis at 
berty to give proof, that the perfon, under whom the defendant — 
claims, was, in faét, nothing more than Mr. Callander’s Tenant 
on fufft Let the evidence be admitted. 

2. It je@ted, on the part of the defendant, that the — 
Fi. Fa. by virtue of. which the lands in queftion had been fold, — 
only direéted the theriff ro levy of the goods and chattels, EDC mee 
which is nogan authority to take the /ands in exetution. 3 

By tae Court :—Lands are to be confidered as chattels in — 
Penn, ia, for the payment of debts. In fome counties of , 
this State, and throughoutthe State of Delaware, the writs of © 
Fi. Fa. always iflue in that form. It is faid, that the prece-, ; 
dents mention “« Lands and Tenements” ; but this has not been © 
proved, as it ie to ‘be, by producing i in Court fuch precen 
dents-before, at e, and fubfequent, to the iffuing of the ~ 
writ. Atmoft, , itis but an omiflion, in point of form; 
which is too flender a foundation for overfetting a therifP’s fale — 
of lands. 

Wilfon, for the Plaintiff. Yeates and Smith, for the Defen- 
dant. 


Pennincron werfus Scorr.* 


HIS caufe being marked for trial, the defendant moved to ~ 
poftpone it, upon an affidavit, ftating, « thathe took out — 
a /ubpena three weeks ago, as foon asthe time for holding the © 
Court was known, and immediately employed one Rab to ferve : 
it on ‘the witnefs, who lived at a diftance ; that he had, wa a 
fent, by the meffenger, a letter to his Brother, requefting him to — 
fee that the /fubpena was ferved, and the witnels expedag’ | in 
cafe of any accident to Rabb ; that the witnefs was terial, 
without whofe téftimony, the defendant could not fafely go to — 
trial ; that Rabb had not returned, nor had the defendant heard — 
any thing of him fince his departure ; ; and that he thinks it pro- 7 
bable that the attendance of the witnefs might be procured at thé © 
next Court.” "i 
Yates mfifted, that the defendant muft produce a fulpannngs | 
and prove the fervice of i it, in order to bring his cafe withm the © 
general rule. 
But, sy tHe Court :—It appears that as foonas the acts 
dant had notice of the time of trial, he took out a /ubpena for 


* Ruled at Lancaster Nisi Prias. 
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sp wituels at a gfeat diftance inWa/bington County ; but thatinti- . 2786, -. 
we ee 


ws 


ns q 

oat _ ther the witnefs, nor the perfon employed to ferve the 

2 of © attends. This would not, in ftrictnefs, be a fufhei 

ims, ground for putting off the caufe: But it muft be remem- 

at lie bered, that the defendant, once before, at a confiderableexpence, 





dant brought the fame witnefs to Court ; and when the caufe was 
nant continued, without any fault imputable to him, he took the wit- 
Ba nefs’s depofition. Having thus, on a former, as well as on the 
t the prefent, occafion, purfued every preparatory ftep, which the 
fold, law requires, to procure the attendance of the witnefs, we 
Cee think it would be unreafonable to take advantage of any accident, 
that may have happened to the meffenger. ©~. , 
Is in “ie 
es Of : ” ” 
tsof Garsraitn’s Leflee verfus Scorr.* 
'eCE~., 
been — 1m 
ce N this caufe, it appeared that a devife had been made of 
F the © certain premifes to A, provided, if hegliens it to anyother 
orm§ - _perfon than his brother’s children, he inouldieer one fourth part 
fale of the purchafe money to the teftator’s refiduary legatee. ‘The ; 
| prefent ejectment was depending between the devifee, and6né 
ofen- claiming paramount to tlie devife ; and the fefiduary legatee, 
was offered as a witnefs on behalf of the plaintiff. 
It was contended by Bradford and Chambers, for the defend- 
ant, that the witnefs ought not to be admitted : And they cited 
2 Cun. Law, Diet. 3 Burr. 1856. 11 Mod. 225. 2 Wilt. 
; 332. 1 Stra. 507. Bull. N. P. 279. 1 Stra. §75. 
— On the contrary, Wiljfon and Yeates maintained the compe- 
: % tency of the witnefs. Cro. F.-460. Hob. 170. Mosre. 881. 
| ie a 1 Salk. 283. Bull. 279.-286. Theory of Buid. 225. 
( “- By tHe Court :—The intereft of the refiduary legatee is, 
ie - in this cafe, fo very remote, that we cannot prefume it will have . 
eri any bias upon his mind. He mutt, therefore, be admitted as 
: a a competent Witnefs ; leaving his credibility to the Jury. } 
, i . 
rial, . oe Be 
fo to Crcit’s Leffee verfus Lezenst@ne.* 
eard 
pro- ~ a 


which the ejeétment was brought, and one Courtney claim- 

Dan ay e fee. The caufe was not included in the general difrin- 
a the “9° gas which had ifftied for trials, at chis Court of Nif Prius ; but 
4? a {pecial difiringas afterwards came up for it. Neither the 


tthe Te defendant was tenant for years of the premifes, for 
ed 


efen- 1 _ » defendant, nor Courtney, however, had received exprefs or im- 
a for . » pli 
a * Ruled at Lancaster Nisi Prius. 
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* Ruled at Wisi Prius. 


ye 
ry 
“ 

























































































































oe 








































«  "¥986. plied’notice of trial, from’ the theriff, or any other perforigt 
, “v~ Ani, therefore, a motion to bring it on was refufed. 


# 


“zg 


96 - Cases ruled and adjudged in the 


Y 
By rue Court :—The defendant has not received fuch no~ ~ 
tice of trial, as made it reafonable for him to pr - No- 
laches can be imputed to him; for, he is not obliged™f attend ~ 
at every Court, whether his caufe is marked for trial, or not,” 
In England the proof of a€tual notice is required: But, with — 
us, as the Gentleman of the Jaw are not fo numerous, as they — 
live difperfed, and as there are no regular pofts, the rigor of that 
rule is not impofeds ‘Still, however, a reafonable notice of tri- 
al muft be given to the party, not merely to his attorney ; and, 
after all, the rules for bringing on caufes muft bé influenced by 
a legal difcretion, applicable to'the»peculiar circumftances of 
every cafe. ; 


LEsHER’s {tice verfus LEVAN. 





N this caufe articles of agreement, for the fale of a houfe 

and lot in Germantown, were offered in evidence as a deed, 
under the following circumftance3, The articles purported to be 
for the fale of a houf€ and five acres of landy for the confidera- 
tion of £1200, payable, £700 in cath, and remainder in bonds. 
Daniel Longfdorff, who was produced as the witnefs to the exe- 
cution of the articles, ftated that he was called into a room by 
Stawaker (the contra€tor to fell) to witnefs the execution ‘of 
the bonds ; that when hé.came in, the papers were lying on a ta- 


, ble before Lefer (the contractor to purchafe) and Lefber defired 


him at to fign as a witnefs : That he did not actually fee Sawa. 
ker fign, feal, or deliver the papers, which he fuppofed to have 
heen regularly executed before he wag called in; but that he 
faw the money. paid, and he knew the hand-writing’ to be Staw 
aker’s: And that poffeffion of the premifes was afterwards, in put 
fuance of the agreemént, delivered to one Figeh, of whom 
Stawaker rented a room in the houfe in queftion, for f 

The Counfel for the defendant oppofed the admiffion of thé” 
articles of agreement, contending that there was no proof'of the 
fealing and delivering, which are effential to a deed. & 

But sy THE Court :—There is fuilicient proof, that the in 


‘ftrument was figned by Stawaker ; and, therefore, we fhall le 


it go to the Jury ; who will determine, for themfelves, w 
that, and the other cigcumftances inthe cafe, are Clickndibey 
evidence of fealing and delivery. : a 
Rusu, Fu/tice:—I differ in opinion from the ‘teft of the 
Court. .I think that before the inftrument is read; fealing’ and) 
delivering fhould be proved. If, indeed, the witnefles were 
proved” 
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ree Court or Pennfyloania, ™,. -_ oA 
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ed to bes ad, or abfent beyond the reach of the procefs of 1787. 
\the Court, the proof of their hand-writing would be admitted; Gane | 
or, if that was not practicable, proof of the hand-writing of . 


h now the obligor might be fatisfa€tory. But thefe circumftances do 
No # _ notoccur on the prefent occafion ; and as far as the teftim 
ttend | -of Longfilorff goes, it is calculated to induce a belief that there 
r not.” was, in fact, no fealing and delivery of the inftrument. It is 
with | not, therefore, proved as a deed ; and, in my opiniom, it ought 
they not to be left to the Jury as a memorandum. 
f that © ‘Abill of exceptions was taken to the opinion of théCourt, 
of tri. | but never profecuted. . é 
and, | 
ed 
=: geen 
' ‘ 
April Term, 1787. 

houfe —__ ss 

deed, * 
ito be ; 
idera- Cocxstor’s Leffee ver/us Hopxtns. 
sonds. Vs 
© exe. 
om by 
on of “JECTMENT. The demife laid in the declaration, havi 
Na tae i? expired, during the pendency of the action, Coulthurft, 
lefired moved fot leave to amend by inferting the word twenty, inftead 
awa. of féven, fo as to enlarge the term: And he cited Cowp. 841. 4 
> have Burr. 2448. 
at he” Lewis was about to reply, when the Cu1er Justice obferved, 
Stawe that the point was not only decided by the Engh authorities, 
n ple but by a recent adjudication in this Court. ; 
whom By tHe Court :—Let the amendment be allowed en pays 


ment of cofts. 
« 


Princie wverfis Biack’s Executoxs, 





why the foteign attachment fhould not be quafhed : And 
only queftion diftufled on the argument wes, whether a 
foreign attachment would lie againit an executor? 
Ns ; 


Piya attachment. A rule was obtained to fhew caufe 
e 


After 


¥ 
. - 


? 


-98 Cases guled and adjudged in the 


4 788. After hearing Counfel on both fides, and taking time to 4 
—v~ vife upon the fubje&t, THE Court were of opinion, that the 
foreign attachment ought to be quafhed ; and, accordingly, — 


made 
The rule abfolyte.* 


a 


MaySeffions, 1788. 


a 


Mc Curvy yerfius Ports, et al.* 


plaintiff’s trees; to which the defendant pleaded mon cul, 
ith leave to juftify, &c. The title to the premifes was the 
fubjeét of controverfy ; and the Chief Jufticé delivered the fol-.® 
lowing pA seule | ury. - 
M‘Kean, Chief  Fuffice :—It is effential to private juftice 
and to public peace and order, that the rules of property, as well 
as of the other objects of fociety, fhould be fettled and pro- 
mulged. Wretched, indeed, is the condition of that people, 
‘where the laws either uncertain, or unknown. 
In the prefent caufe, it appears, that, in the year 1767, Hugh 
oMc Cardy, the plaintiff, having obtained a location for 209 
acres, defired thata furvey might be made by the proper officer; 
who, accordingly, furveyed the tract in queftion, amounting to 
157 acres. Onthis tract, the plaintiff a€tually “entered, and 
genjoyed, for a length of time, a peaceable poffeflion. He 
improved it, by firft ere€ting a Cabbin , then a Houfe; and af- 
terward a Barn ; and by clearing and cultivating 2 acfes.of mea- 
dow, 40 acres of arable land, and an Orchard with 46°or se | 
Apple Treesin it. The proof of thefe fats is certainly fi | 
cient to maintain an action of Trefpafs ; for, the plaintiff had 
net 


* This minute. was furnithed by Mr. Couleburst, _ 2 the 
de. 


Te was an aétion of Trefpafs vi et armis for cutting the © 
w 


plaintiff’s Counfel ; and though I cannot ftate at large the 

at the Bar, gor the reafons of the Judgment, the point appeared to 

ferve notice, even in this imperfect form. The authorities cited for 

the plaintiff were 2 Stra. 877. 3 Athe 409.2 Vets 439. Priv. donds® 

256. 268. 253. 4. 6. 1 Lord. Ray. 56. ‘ 
© Decided at Carlisle, Nisi Priuse 





Soraene Count oF Peanfjlvanian, sg 


not only an actual, but a legal poffeflion; and on payment of 3 
ia paachals money to the former proprietaries, his legal title to Be, 
the premifes would have been perfected. . 

For the defendant, however, it is ftated, that he difcovered 
the traét, of which the plaintiff’s furvey is a part, in the 
17553 that at feveral times he ereéted a Cabbin, a Mill, and a 
Lime-Kyln upon it; that he cleared fome of the land, and that he 
made a confentable line with a neighbour. But thefe circum- 
ftances the Court declare, will not conftitute a_ legal title? Even 
ina ftate of, nature they would confer no right to the.157 acres, 
within the plaintiff's furvey ; for, on any part of thofe acres, it 
is not pretended, that the defendant has ever exercifed any. act of 
induftry, or that he has even’ maintained a pedis pofe/no. He 

* made no inclofure , he cut no timber ; nor, in fhort, in any 
form apprepriated, or fet apart, the premifes in queftion, from 
the common mafs of the circumjatent land. ‘To affert, there- 
fore, that he has acquired an exclufive title, is not lefs extrava- 
gant, than to fuppofe, thata whole river becomes the property 
of him who takes a pitcher of water out of it ; or that no other 
man is.afterwards entitled to ufe any part of the water, which 
may happen agaim to fall from the pitcher into the flream. For, 
let me afk, what is the definition of an i vement? Has it 
no quality, or form? And is the quantity of land attached to it 
circumfcribed by no. limits? ‘To thefe enquiries I have been 
unable to obtain a fatisfaCtory anfwer. 

The owners.of the foil of ae were, originally, the 
proprietasies ; and under their apthority agents were inted 
to make fales and grants of particular If two or three 
perfons claimed the fame land, the agent had, in @ri€tnefs, a 
power to grant it to which of the claimants he pleafed'; but i? 
one of them had feated himfelf on the land, and by bis own la- 
bour and money, had improved its value, the proprietaries and” 
their agent always felt an equitable obligation to make the 
in favor of fuch poffeffor. If, however, the propriétaries wha 
are the owners of itfhould not chufe ta dofo, the Court cannot 
interfere to.controul, or regulate, the exercife of their undoubt- 
ed territorial right. An attempt of that kind, would thake the 
very foundations of property ; and render a verdi&, or judgment, 
not a folemn determination on evidence and law, but an inftru- 
ment of favour to the party, for whom the Court or Jury fhould 
entertain a predilection. But we maft remember, that we are 

y an oath, to adminifter jultice according to the laws, 
with@ut partiality, of prejudice. * 
“ Verdi for the Plaineiff. 


> 
M:Kimie 





Cisss ruled and adjudged in the * 


M‘Kim ef al. Executors, verfus Rippiz.* ~* 


SSUMPSIT for goods fold and delivered. Pleas, son 
affumpfit, payment, &c. 

‘Lhe plaintiffs, having proved the contraét, were called on ‘to 
produce their Letters Teftamentary ; but the Counfel infifted, 
that although they had them, they were not bound t@ produce 
them on the prefent iffue. 

By tHe Court :—It is not neceffary, under the pleas in this 


caufe, to produce the Letters Teftamentary. If the defendant ° 


withed to have them produced, he fhould have pleaded, and put 
the matter in iffue, 


a 
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September Term, 1788. 


* . 
ee ee 


DonaLpson verfus CH4MBERS. 


HE defendant was duly difcharged under the general in- 
folvent law of Maryland; but conaing into Penn/ylvania, 

was arrefted in York County, at the fuit of the plaintiff. The 
caufe being brought into this Court, Kittera moved, that he. 


fhould be difcharged on common bail, upon the authority of 


Miller verfus Hall, 1 Dail. Rep. 229.: And a rule Ni was 
accordingly granted. 


Watts verfus WILLING. 


had joined as a furety for Mark Bird. Sometime” 

nd was given, Bird delivered to the plaintiff certain bills 

of exchange; which, as appeared by an indorfement on the 
bond, wege to be credited in part payment, when paid. ( ‘ 
or 


"Tie was an action upon a bond, in which the defi 
the 


* Ruled at Carlisle Nisi Prius. 
(2) 1 Dall. Rep. 261. Chapman versus Steinmetz. 
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for feveral years no fuit was inftituted on the bond, and the cir- 1489. 
cumftances of Bird became greatly embarrafled. The bills had wa—y ~” 
been duly protefted for non-payment; and. the plaintiff (who 
had never. returned them, nor even, at the trial, did he offer to re- 
turn them) furnifhed accounts in which he charged 20 per cent 
damages. ‘The queftion, therefore, was whether the bills, were, 
under thefe circumftances, to be corifidered as a payment of fo 
much of the bond? And in the charge to the Jury, it was 
ruled, 
’ By THe*CourT :—That originally the plaintiff had his elec- 
tion toconfider himfelf either as an agent, or as a purchafer, 
with refpect to the bills of exchange ; but that the two circum- 
ftances, of retaining them*in his own hands, and of charging 
20 per cent damages, were fufficient evidence to fhew, an election 
to receive them in payment; and that, therefore, for the amount 
of the bills the defendant was entitled to be credited in an ac- 
tion on the bond. 


Verdiét accordingly. 


Resrusiica verfus Sy. Crar. 


HE defendant had been outlawed, forrobbery ; and, being 

afterwards apprehended, the prefent iffue was joined on 

the identity of the perfon. . Bradford, Attorney General, pray 
ed the affiftance of the @ourt in fending a/ubpena for witnefles. 
into Bucks County, as he could not employ-the theriff on a fer- 
vice out of his jurifdi€tion. The application was for a fpecial 

meflenger ; the Attorney General obferving, that if, as in En-* 
gland, the Judges were attended by Tipfaves, thofe would be 

the proper officers to employ on the occafion. 

But tHE Court recommended, that he fhould confult with 
the theriff, on a proper perfon to be hired for the fpecial fervices 


Respusiica verfus MITCHELL. 


HIS was an appeal from the fettlement of Mitchells ac- 

count by the Comptroller General ; and the caufe had 

been referred, by confent. ‘The referrees reported a fum due to 

Mitchell ; but had omitted te allow him intereft ; which, being 
ftated to the Court, : 

Ir was RESOLVED, That the State was liable to pay intereft, as 
well as individuals ; and that the Court would add it, under the 
circumftances of the cafe, although the referrees had nd®exprefs- 

dy given it in their report. 
April 
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April Term, 1789. 
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Hoare verfus, ALLEN, and Tertenants. 
* 


HIS was a Scire Facias on a mortgage given on the qth 
December, 1773, for fecuring the payment of £16,000, 
fterling, with intereft. It was tried at Chefler, Nifi Prius, on the 
4th May, 1789, before the Curer Justice, ATLEE, and Bryay, 
Fuftice;, when it appeared, that the plaintiff was a Briti/b mje, 
refident in London ; that Amos Strettle was his —— in faét, at © 
the time of the execution of the mortgage, and after: but it 
did not appear, whether he continued to act as fuch fubfequent 
tothe war. He refided in the ftate till his death, which was a- 
bout , The.queftion that,was made in this 
caufe was, whether intereft fhould run during the war ? 

‘Fhe defendant, contended, that when two independent nations 
are at war, the debt is fafpended, and no intereft can be dea 
manded. ‘That all intercourfe was at an end, and a remittance 
could not be made. All trading with enemies is illegal. Parks 
dns. 270. 1. 2 Valins. 31. 2 Magens. 957. 1f not fo at Commin 
Law, the refolutions of Congre/s made wu criminal. That a fta- 
tute may repeal a covenant to do a thing that is lawful before.: 
And, a war is equivalent to an a€t of Parliament in this cafe. That 
where the law prevented the payment of the principal, it never 
required payment of intereft, as in the cafe of a garnifhee. That 
whether the contraéts be exprefs, and in writing, or merely by 
parol, the conftruction muft be the fame : For equity will ims 
ply the exception, though not exprefled. Thus in Pollard 
verfus Shaffer, the war excufed the non-performance of an éxs 
prefs contract. Dall. Rep. 210. So in the cafe of the way going 
crop. Dongl. 190. So in cafe of a divifion of a ritk in a poli 
cy. 3- Burr. 1240. . They finally urged, that, this, pind 
been determined in the cafe of Ofborne verfus Mifflin, which w 
the cafe of a bond ; and there the Court determined, that no 
intereft fhould be paid during the war. > ghd 3 

The plaintiff. urged, that thengh debts might be fufpended — 
during the war, yet they revivedson the peace, and were not ex- 
tinguithed. ‘Gpat, although the ‘Court determined the cafe of 
Ofburne terfus Mifflin % yet they diftinguithed that cafe fromthe — 

_prefent, by urging that that cafe went on the principle of the ~ 
plaintiff's 
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plaintiff's being in England, and having noattorney here: And 1789. 
that while he had an agent here, which was until 1778, the in- Gawd 
tereft run, and only 3 1-2 years intereft was {truck off from the 
plaintiff's demand.* That in the prefent cafe Strettle was the 
attorney : That a tender or payment to him would have been 
good ; and that fuch payment did not in any manner contravene 
the refolution of Congre/s, That payment in bills of éxchan 
would be lawful at any time, and could not in any manner aid 
the arms of the enemy. That this cafe was different from that 
of a bond: For the very land mortgaged, was the confideration 
of the a“ ; and the defendants were actually in the enjoyment 
of the profits of the land during the whole war. 

The defendant, in reply, contended that the war was a revoca- 
tion of Strettlés authority ; and that which another cannot do 
byhimfelf, he cannot do by attorney : That even his powerto 
fue during the war was gone. 

By THE Court :+This aétion is brought on a mortgage for 

16;000, payable on 4th December, 1774. No fuit could be 

ught on the mortgage before the 4th December, 1775. Be- 
fore that period the war commenced, and on the roth September, 
1775, the Congre/s prohibited the exportation of commodities, 
&c. to Great Britain, or any of her ena This was o 
bligatory on their conftituents, and i e unlawful to make 
any remittances after this tothe enemy. During a-war all civil 
a€tions between enemies are fufpended ; debts are fufpended 
alfo; but reftored bythe peace. For the terih of 7 1-2 years, 
vig. from the roth September, 1775, tothe 10th March, 1783, 
the defendant could nog have paid this money to the plaintiff, 
who was an alien enemy, without a violation of the pofitive laws 
of this country, and of the lawsof nations. They ought not, 
‘therefore, to fuffer for their moral conduct, and their fubmiffion 
to the laws, 

Intereft is paid for the ue or forbearance of money. But in 
the cafe before us, there could be no forbearance ; becaufe the 
plaintiff could not enforce the payment of the principal ; nor 
could the defendants pay him, confiftent with law ; nor could 
they pay it without going into the enemy’s country, where the 
plaintiff was. Where a perfon is prevented by law, from pay- 

the principal, he thall not be compelled to pay intereft dur- 
ing the prohibition, as in the cafe of a Garnifhee, in a foreign 
attachment. 
© It is urged, that a remittance in bills of exchange furnithed 
the enemy with no money. Yet, it is clear, that it would fur- 
with the enemy with the means of carrying on the war, within the 

i | bowells 

* By rae Covrt :—There was no proof beforgjjhe Court that he 


‘was-analien enemy : He had lived here qany years, amd weat to 
England before the ware 
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bowells of the country, without bringing any money inte 

. It is well known, that the bills drawn by the Briti/h army were ~ 
the principal bills that were bought and fold ; thofe drawn by — 
American citizens were generally protefted. , 

It has been faid, that it might have been paid to Stretiht : But 
that depended upon his pleafure, whether he chofe to act as at- ~ 
torney or not. : 

I have fearched for precedents both in the civil law, and in the 
books of reports; but could find none. We, therefore, deters — 
mine on principle andeanalogy, and are unanimoufly of opinion, 
that the plaintiff is not entitled to intereft from the 1oth Septem, - 
ber, 1775, to 10th March, 1783 ; but during the reft of the time 
he muft be allowed full interett. ‘ 

The Jury adopted the principles of the charge ; but ftruck 
off 8 1-2 years intereft.* ¥ 


June 


- : 
* Since the decifion of this cafe, the abatement of intereft, during ~ 
the war, in all actions for the recovery of British debts, antecede 
due, has been the uniform practice in the Courts of Pennsylvania g 
but it has been alledged, that in one of the Circuit Courts a differeng 
rule has been adjudged. Ant. Foxcraft et al. v. Nagle. It appearsy — 
however, that Mr. Jefferson, when Secretary of State, ably maind 
tained, on behalf of the Federal Government, a doétrine Gimilar to — 
that expreffed by the Court, in the above report; agreeably to the 
fubjoined extract from hiscelebrated reply to Mr. Hammond, the 
British Minifter Plenipotentiary. 
“ The reafons on which the denial of intereft is grounded shalhbs 
ftated fummarily, yet fufiiciently to juftify the integrity of the judge, 
and even to induce a prefumption, that they might be extended to that ~ 
of his fcience alfo, were that material to the prefent object. é 
“ S. 54. The treaty is the text of the law in the prefent cafe; and 
its words are, that there shall be no lawful impediment to the recoves 
ry of bona fide debts. Nothing is faid of interest on thofe debts : And 
the fole queftion is whether, where a dédt is given, interest thereon 
flows from the general principles of the law? Intereft is not a part 
of the debt, but fomething added to the debt, by way ofdamagefor — 
the detention of it. This is the definition of the English lawyers ~ 
themfelves, who fay, “ Intereftis recovered by way of damages(a,p ~ 
ratione detentionis debiti.” 2 Salk. 622, 623. Formerly all interch ~ 
was confidered as unlawful, in every country ef Europe: Itis filo ~ 
in Reman Catholic countries, and countries little commercial. Frém™ 
this, as ageneral rule, a few f{pecial cafes are excepted.) In Frante’” 
particularly the exceptions are thofe of minors, marriage portions, and’ — 
money, the priee of lands. So thoroughly dotheir laws condemn the) 7 
allowance of intereft, that a party who has paid it voluntarily, may re)” 
cover it back again wheneyer he pleafes. Yet this has never ~ taken 
upas a grofs and Sagrantdenial of juftice, authorifing national coumplaint 
- againft — 
(a.) On account of tBe detention of the debt, " “J 
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the Topo werfus THomPsom, 
tere ais 
on ; 
iiss HIS caufe being marked for trial, it was ere cl the 
song plaintiff; whereupon the defendant’s counfel moved f 

a rule to try at the next term, or non pros. This, evkalle 
uck : was 
egainft thofe governments. In England alfo all intereft was agaiait 

Fune Jaw, till the Stat. 37. H. 8 C.9 the growicg @pirit of 

' no longer reftrained by the prncipl-s of he Roman church, then & 

; began to tolerate it. The fame caufts poduced the fam- effeA in 
ring Holland, and, perhaps, in fome ether commercial and catholig 
-ntly gountriecs. But even in England the allowance of inter-ft is not giveg 
nia¢ by exp-ess law but re‘is on the discretion of judges and juries, a3 the 
rent arbiters of damages. Sometimes the judge has enla ged the intereft 
earsy’ to 20 per cent per annum, (1 Chanc. Rep, 57). In other cafes he 
nain< fixes it habitually ene per cen lower than the legal rate (2 Tr. Atk. 
~~ .) and in a multitude of caf-s he refufes it altogetlier. As'for 
o the’ , Bo in is al'owed, ' : 
, the 3 On arrears ofrents, profits, or antwities ¢ Chap. Rep.’ 184. 2. 

P. W. 163. Ca. temp. Talbot2, * , 

all’ bs g. For maintenance, Vin. Abi.Inter-ft. C. To. 
ud For monies advancedSy Executors. 2. Abr. Eq. 531. 1g 
; ‘ia @ Forgoods fold and delivered. 3. Wilf6n206. lies 

On bookedebts; open accounts, or fimpl- contraéts. 3. Chan. Rep. 

-, and 64. Freem. Ch. Rep. 133. Dougl. 376. ; 
coves 6 For mency lent without a note. 2. Stra. §10. 

And q- On an inland bill of exchange, if no grrrch So 2. Stra. 910. : 
ora B. On a bend after 20 years. 2. Vern. 458. or after a tender. 
| part {% Qn adecree in certain cafes. Freem, Ch, Rep. #81. 
ge for —— eae in certain cafesy as battery and flander. Freem. 
wyers . 87> : 
stad “1. Onvany decrees or judgments in certain courts, as the exchequer 
atereft chamber, Pouglafs, 753. 

(rilfo Sige On cofts, 2. Abr. E3. 530.7. 

From Aod we may a d, once for all, that there ig no ioftrument or title 
Fraae fo formal «nd facred, as to give a right to intereft on it under 
1s, andi circumftances. The words of Lord Mansfield. ia Dougl. 
mn the 2§3+ where he lays “+ That the queftion was what was to be the rule 
ay re for all: fling the damage, and that, in this cafe, the interest ought to 
cole be the measure of tbe » the aion bein for a dedt, but in a cafe 
mplaint * : of fort the rule m be different ” bis wordgin Dougl. 375. 
againft 





; intereft might be payable in cafes of delay : Ifa jury,in their - 
ae fhall think ft to all@w it.” bad the dogtrine in Giles. v. 
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F590. was oppofed, the plaintifP’s founfel alledging, that there wag 
way~wJno default on his patt, as the procraftination arofe, in fad, 7 
from the abfen®e of a material witnefs, and the late argyal of 
a record from New-Ferfey, which was fo imperfectly exemplix ~ 
fied, that it could not bé offeredin cvidence. To this it wag 7 
anfwered, that there had been. no /wbpena taken out for the © 
abfent witnefs ; and*that asthe a€tion had been depending for ~ 
more than two years, there was evidently a /aches in not obtains 
ia whe exemplification foonet. 
Y 


THE Court :—Itis certainly a great default, that an 
@arlicr application was not made for the <xemplification ; “and 


that 


v 


Hart. 2. Salk 62agthat damages, or intereft, are but an acceflary oF i 
e debt, which may be barred by circumftances, which do not t 2 
the debs itle}f ;—fuffice to prove that intereft is not a part o the deby” 
peither comprehended in the thing, nor in the term; that_word 
which pals the debt, eo not give intereft neceflarily, that the mters 
depends altogether on the discretion of the judges and jurors, whow 
overn themlelves by all exifting circumitances; will take. the | 
jnterelt for the meafure of their damages, or wore, oF lefS, .as 
think right ; or willgive it from the date of thecontraA, ordrom. ay, 
after, or deny it altogether, according as the faujt or the fuffera 
of the one or the other party fhall dictate. Our laws are gene 
ap adoption of yours; and Irdo uot know that any, of the fates 
changed them in this particular. . But there isone rule of your and our 
law, which, while it proves that-every title of debt is hable to agit © 
allowance,of intereft under fpecial. circum/ignces, is fo applicable to,pur | 
cafe, that I fhatl’ cite it as a text,and apply to it the circumit 
of our cate. It is laid down in Vin. Abr, Interelt C, 7. and 2, Abn 
Eq. 529, and elf@where in thefewords, § Where, by. a general tnd 
national calamity, nothing is made out of lands, which age afligned for 
payment of intereft, it ought not to run om during the time of such” 
calamity.” This is exa@tly thecafe in queflion. Can amore. gen 
national calamity be conceived than thay univerfal devaftation, whieh ~ 
took place in many of théle-Natesduring the war ? Was it eler ” 
exactly the cafe any “where, thut nothing was made out df the a 
which were to pay the interest ?. The produce of thofe lands, for : 
of the opportunity of exporting it fafely, was down to almalt ng 
in real money ; ¢. g- Tobatco was Jefs than a dollar the h dred 
weight. Imported articles of chothing.or confumption, .were ims” 
to 8 times their ufudl price. A Lufhel of falt was ufgally fold di 
xoolb. of tobacco, At the fame time thefe lands, aud other, prop a 
in which. the money of the Britifh creditors was velted,. were pay ¢ 
high taxes for their own proteftion, and the debtor, as nominal holy ~ 
er, flood ultimate infurer of their yalue to the creditor ; who. was ai) 
real proprietor, becaufe they were boughtawith fis money, pee 
will eftimate the value of this infurance, or fay what would ha 
the forfeit, in atentrary event of the war? Who will fay that they 
valk of the property was aot worth the intercit of its re) . 
-s oO (i iit 
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that inftru€tions were not given to fone’ perfon, to fee that. it .* 
“was regularly mad? out. On that ground alone, therefore, the ae 
motion mutt be granted. But even if the plaintiff had not been 

guilty of a aches, if it wasa pyigadis 4 not negligence, . 

that had prevented the feaforiable arrival Of the record, we 


fhould ftif! doubt the propriety of refufing thérrule. 


a a 
v1 ~ 


¢alanitty then prevented profit, and confequenthy flopped int 

which is in lieu of profit. ‘The creditor fays, indeed, he has laid out of 
his money ; he has therefore loft the ule of it. The debtor replies, that 
if the creditor has loft, he has not gained it : =, may be a qlief= 
tion between two parties, both of whom liave Mit, Iwthat cafe the 
®ourts will not double the lofs of the one, to fave all lofs from the 
éther. That it isa rule of natural, as well as municipal Jaw, that ip 
queftious de damno evitando melior eft conditiopofidentis If hig 
+ maxim be juft, where each.party is equally. innocent, how much, more 
Yo, where the lofs has been produced by the aQ of the creditor 2. For @ 
ation, 26 a focicty, forms amoral perfon, and every member of it ig 
perfonally refponfible for his fociety. J€ was the ad of the lender; og 
of his nation, which annihilated the profits of the ey lent; he 
. ®ahnot then demand profits, which he either prevented from Coming 

Ghto exiftence, or burnt or otherwile deftroyed, after they were prod: 

ced. If thenthere be nomftrument, or title of debt, fo formabie 
facred as to give a right to intereft under ali pofhible circumstances, and 
if circumstances of exemption, stronger than in the prefent cafey 
®annot poflibly be found, then no instrument or title of debt, howeveg 
formal or facred, can give right to interest underpthe circumstances of 
our cafe. Let us prefent the. question in another point of views 
"Your own law forbade, the payment of interest when, it forbade the 
Meceipt of American produce into Great Britain, and made that pros 
duce fair prize on its way from the debtor te the creditor, or to any 
ther for his ufe and reimburfement. All perfonal accels between 
creditor and debtor was made illegal, and the debt@r who endeavotred, 
&o make a remitment of his debt, or interest; mu‘t have done it three 
* times, toaffore its getting onee to hand: For two,outet three vellels, 
Were generally taken by the creditor nation, and fometimes by the 
4scditor bimfelf, as many of them turned thew trading veflels into. 
_ privateerss. Where no place has been agreed on for the payment of a 
ygicbt, the laws of England oblige the debtor to feel: his creditor 
© Swherefoever he is to’be found within the realm. Coké Lit. 2406+ b. but 
do not birid him to go out of the realm im fearch of him. This is our 
law too. The firlt ad, generallvy of the.creditors.and theiragents 
Bere, was to withdraw from the United with their books and papers. 
g The’ creditor thus withdrawing from his» debtor, fo as to render pay- 
: ‘ ‘, ment 
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Respusrrca verfus Mateacks ™ 3 
, > a 
PPEAL from the fettlement of the defendant's accounts _ 
by the Comptroller General. The defendant had been | 
pointed a commiffioner by the Executive Council, to explore 
> navigable waters of the {tate ; and on account of his abience 
wpon that fervice, Lenis had moved, at the preceding term, and 
mow moved again, to poftpone the trial. The Attorney Genes ~ 
tal obferved, the appellant was not in durefs, and oi j 
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gment impoffible, either of the principal or intcrefl, makes it like the | 
common cafe of a tender and refufal of money, atier which interest 
Cope both by your laws and ours. We fee too, frm the letterof Mrs 
A . June 16, 1786, that the Briti‘h Secretary for foreign ~ 
effairs was fenfible, that a Britith (tatute having rendered criminal all. of 
intercourfe between the debtor and creditor, had placed the article of: } 
fntere’t on a different footing from the principal. And. the letter 
of oug Plenipotentiaries to Mr. Hartley, the Britith Plenipotentary: 5 
for ing the definitive treaty, thews that the omiflion: tof” 
exprefs interes! in the treaty was not merely an overfight ef the.< ~ 
partis ; that its allowgnce was covfidered by ou: plenipotentraries ag.) ~ 
@ thing not :o be inferted in the treaty ;.was d-clared againft by Come; © 
grt and that declaration communicated to Mr. Hartley. After 5 — 
uch an explanation, the omiffion is a proof of acquicicence, and amie — 
intention not toclaim it. It appears then, that th: debt and. interese 
on that debt, are feparate thingsin every country, and under feparate 
rules. Thatin Snes hans is recoveravle, while in mo! coune: 
tries, intereft isrefufed inall cafes; in others. given or refuled, dimie:) 
nithed,or augmented, at the difcretion of the Judge; no where givem «+ 
4m all cafes indifcriminately, and confequently no where fo incorporate: >) | 
ed with the deét. as to pafs with that ex vitermini, or otherwife + ee 
confidered as a determinate and velted thing. . 
While the taking interest on money las thus been confidered in fome . +” 
countries as morally wrong in all cafes, in others made. legally): _ 
right but in particular cafes, the taking profits from dands or rent8:.5 © 
in lieu of profits, has been allowed every where, and at all ti ze) a 
both in morality and law. He:ce it is Jaid down as a cmeelall zt} 
Wolf, S. 229* + Si quis fundum alienum poffidet, domini'elt quamg: >” 
tum valet ufus fundi, et poffefforis quantum valet ejus cultura eB 0 
cura.” But even im the exfe of lands, reftored by 9 treaty, the are 7 
rears of profits or rents are never reflored, oa 
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* * Jf any one isin possession of another's land, so mueb , :% 
70 the owner as the use of the land is worth, and so much to 4 
Sessessor as bis labor and care are worth.’ ‘ —S 
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pleafed, attend. If, therefore, the caufe was put off at , 
e. time, he hoped, at leaft, a péremptory rule for trial at the 
ext term would be entered. 

By Tue CourTt—It would wear an ape of hardthip, if 
the trial wgre to be forced on, at the very timethat the plaintiff 
had engaged the defendant in his fervice, and -fent, himrtova 
diftance. But let a peremptory rule for trial at-the next term, 
be entered. ote £ 


ft. 


ef <9 


bg Respusiica verfus Coa TEx 


- 


was an ation on an official bond executed by the 
defendant; and the real plaintiff, haying negleéted to 

a jury, the defendant’s counfel moved for a rule for trial” 
by.provifo; but oma fuggeftion from the Attorney Getieral, ‘ 
, approved 


= fRipulated.+ ¢ Si res vi pacis reftituendas, reftituendi quoque . 
futtt frocius a die coneessi nis,’ favs Wolt, 5. 1224. And Grotius . 
* cui pace res conceditur, ei et fructus concedantur a temporecon= " 
cessionis, “Ow RETRO.’ L. 3. C. 20. S. 22. To place the ri 
to intereft on monéy on a level with the right ‘to profits on land, 
is placing it, more advantageonfly than has been hitherto authoriz- 
ed grand if, as we have feen, a ftipulation to feftore Jands does not 
include a {tipulation to reftore the duck profits, we mav certainly 
sontlude a fortiori, that the reftitution of debts*does not incl: de an 
allowance of back interest on them. . 
Poete reafons, and othets like thefe, have probably cperated on the 
different courts to produce detifions, that ‘ no interefl fhould run dur- 
ing the time this general’ and national calamity late And they feem 


fafficient, at leaft, to refeue their-decifidns from that flagrant denial of 


right, which can@loné auchorize one nation to come forward with 
complaints againft the judiciary proceedings of another. 

Si sg. The ftates have been uniform in the allowanée of intereft be- 
fore a fince the war but not of that claimed during the war. Thus. 


" we kitoé by tlie cafe of Neate’s executors ©. Sands in New York, 


aid "Middred ©. Dorfey in Maryland, that in thofe*ftates, intereft 
duritig the war is difallowed bv the courts. By ‘the a& relating. 
to debts due to perfons who have been and remained within the ene- 


* gy’S power, or lines ddring the laté war (paffed May, 1784.) that 


Conpeéticut eft it to their court of chancery to determine the matter , 
according tol the rules of equity, or to leave it to referees. 
By the cafe of Osbotne v. Mifflin’s executors, and Hare 9. Al- 
len, explained inthe letter‘of Mr. Rawle, attorney of the United 

tdf things are to be restored by virtueof the peace, the profits are.alsa 
to be restored from the day of the Ceflion. ‘ 

* Fo whomsoever gq thing is conceded by the pette, to bim also the 
profits are conceded, from the timid of the Cohtellion, BUT NoT BACK. 


q10 Cases ruled and adjudged in, the 


r79°. approved by the Court that fuch a rule could not’be gtanteg © 
wy~ againft the commonwealth, the motion was made for a peremps 
tory rule to iy at the next term; under which the Court faid, 

they would order the jury to be qualified... - 1 a 

for the plaintiff ; Serjeant for the defendant, 34 


+. 
“ 


BokGER verfus SEARLE. © 


ae 


N a Capias returnable to the prefent term, Lewis this day 
moved for,a rule to thew the plaintiff’s caufe of a€ion, 
and why the defendant fhould not be difcharged on cofmmog 
bail ; offering, at the fame time, to file an agreement, tha 
the queftion might be heard beforea fingle judge at his cham. — 
bers. cor 
Bradford objeted, that this being the laft day of the termi, | 
the motion was out of feafon. He did not difpute the power 
of the Court; but he appealed to their difcretion, whetherig) 
would not be unreafonable to fufpend the catfe for thrée nionthg 
by granting the rule at fo late a period. “Es 
By THE Cotrt :—The motiomis certainly out of time, Be 
fore the return of the Capias, aqueftion of bail may be brought 
befa : 
e a 
States; and by the letter of Mr. Lewis,-Judge of the difrid 
court of the United States, that in Pennfylvania the rule ig 
that where neither the creditor nor any agent, was within the | 
ftate, no intereft was allowed ; where either remained, they gave ite 
teret, In all the other ftates I believe it is left diferetionary in’ the 
courts and juries? In Maffachulets, the practice has varied. In Ne” 
vember, 1784, they inftruct their delegates in Cengrefs. ro. afk, 
determination of Congrefs, whether they underftood the word * a 
in the treaty as including intereft? Andwhether it is their opinion” 
that intereft during the war fhould be-paid? And at the fame time” 
they pafs the act dire€iing the courts to fufpend retdering 
judgment for any intereft that might have accrued between April 1g) 
1775, and Jatuary 20, 1783. But im 1787, when there wase 
ral compliance’ enaéted through all t.e United States,.in order to fee” 
if that‘wouldproduce a counter-compliance, their legiflature paffed the” 
act repéaling all, laws repugnant to the treaty, and. their ceurty? 
on their part, changed their rule relative to wmtereft during tity 
war, which they have uniformly allowed fince that time. The circuit” 
court of the United States, at their feffions at in 17 * 
termined in like manner that intereft thould be allowed during the) 
war. So that on the whole we fee that, in one-ftate, intereft during: 
the war is given in every cafe, in anothér it-is given. wherever the | 
creditor, or any agent for bim, remained.in the: country,: fo pe om 
acceflible ; and in the others, it is left.to .the courts and, juries & 
decide, according totheir dileretion and the circumflaneesof the cale 
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a fingle judge ; but after the retiirn, it muft be decided: 179% 
on-an application to the- Court ; which ought to be made, on’ Gaya 


* the firft day, or, at leaft, within a reafonable period, after the 
commencement of the term, ‘The psefent motion cannot, 


therefore, pe granted. 


Vasse verfus Spicer. + tees 
on: 2 
‘ 


t 


UE had been joined in this caufe, gnd the jury 
~ at the bar ready to be qualified’ for trying it; when Ser- 
int thoved for leave to retract his plea; and to eriter jadgment 
by non fum informatus. Rawle and Du Pomeeau, for the plait- 
: ee the motion: And Lewis, as amicus curie, obfer- 
ving that the queftion was of general importance, hoped that 
the Court would take this opportunity of corre€ting, what hé 
eonfidered to be an unreafonable and anwarrantable practice. 
In fupport of his opinion he referred to Styl. Pr. Reg. 37" iz 
Zaw Dif. Tit. “ Jitemee 2 Lill. Abr. 104. '§ ig 
486. 1 Brownl. 196. , - 
By roe Court :—It*has been a prattice for’ the plaintiff’s 
attorney to accept a judgment in the mode propofed by the mo- 
tion ; Rint the pomt, for allowing the @efendant’s attorney, 
éither as matter of right, or indulgence, to retract his . 
ander fuch circumftances, has never beet brought before the 
Court on argument. The inconveniency of the delay, where, 


"dh fat, there is no difpute, is, however, fo palpable, that we 


@annot give a judicial countenance to the. pragtice. ‘Therefore, 


_ et the jury be called. 


Ex Parte Ho_xer. 


PYRALLAS moved for a fpecial Court to try vations aétions 
in which Mr. Holker was defendant, jointly withDuer and 
Parker 5 but it was objected by Lewis, that the reafon of the 
act of Affembly, for granting fpecial Courts, did not apply to 
«afés, where there were partners, who could remain, during the 
ufual courfe of proceeding, to defend the caufesyand who did not 
join in the application. : é 
» « By tae Court :—The objection is not fufficient to juftify 
the refufal of a motion for a fpecial Court. The Legiflature 
intended to.relieye defendants, who were ready and -willing ta 
proceed to trial ; and accelerating a decifion cannot poflibly m- 
jure 


t12 Casts ruled and adjudged in the 


3790. jure the plaintiffs, unlels fome material witnefs is abfent 5 ‘. 
we has not been pretended in the prefent cafe. The rule for af ‘ 


cial Court muit, therefore, be granted. 


Resrusrica verfus GRIFFITHS. 


EAVE having been granted, on the motion of ee , 

file an infor aiaien ont the defendant, one of the jue 

tices of the Peace for Chefler County, it became.a qucition, 
whether the infgrmation fhould be drawn, filed and profett. | 
ted by the Attorney General, or by the party at whole ite 
ftance it was awarded. ve 
The Attorney General ( Bradford) objefted, that it is not > 
the duty of the Attorney General to draw and file this informas” 
tion. It muft, indeed, be in the name of the commonwealth, © 
and the profecutor may make ufe of the name ot the officer, ~ 
who profecutes for che State : But there is in England a knowg 
and eftablithed diftinétion, between informations filed by the 
Attorney General, and thofe filed. by him at the relation of m 
rivate perfon, in the name of the mafler of the crown office, 7 
The former are always filed ex officio; and the Court will noty 
upon motion of the Attetmey General, give him leave to file ag 
information againft any perfon. 3 Burr. 1812. They cannot be © 
quathed on motion gf the proiecutor. Doug/. 227. nor is the — 
profecutor liable for cofts. Bur informations, at the relation ~ 
of private perfons, are ina great meafure private fuits. aa 
are moyed for and conduéted, not by the officers of the Crown,” ~ 
but by counfel employed. by the profecutor. The profecutor isg © 
in many cafes, liable to cofts. 3 Burr. 1270. 1305. The Court 7 
will not grant it where the profecutor appears unworthy. Burr, ~ 
548. 869. And on a motion for ap information for a libel) © 
oath muft be made of the folfity of the charges contained inthe ~ 
libel, a circumftance quite ummaterial, where the profecution is)” 
wholly on the part of the public. The profecutor, therefore; 
ought to be at the expence and employ ‘this own counfel, in this” 
proceeding, in,which he is really interefted. Lf it be the duty ~ 
of the Attorney General to file this information, it is his duty. 
to eyes 5a it alfo. + ae 
o informations (except thofegui zem) have hitherto beenfiled” 

in Penn/ylvania ; and it is of confequence to fettle this point. No” 
fees are provided for the duty, in the bill of fees, and the Attot «— 
néy General ought not, on this occafion, to be confidered ag che 4 
mere drawer oF an information, for which he is not to be paidy 
and with the future profecution of which he has nothing —_ be 
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Br rHE Court :—The objection is teafonable and juft. But, 


e profécutor. 


§ ¢" Jorma, the Attorney General muft allow his name to be ufed w-v~s 
.. “byth 








September Term, 1790. 





- Wa xer, ef al. verfus WALLACE, et al. 


HIS wasa Scire Facias againft the defendants as garnifhees 
' of Walde, againft whom a Foreign Attachment had 
been iffued. On the trial it was ruled Vie 
By tHe Courr :—That if a plaintiff does not prove more in 
the hands of the garnifhee, than he admits by his plea to the 
Scire Facias, or his anfwer upon interrogatories, plaintiff 
muft pay the cofts. But if more is proved, then the cofts thall 
be paid by the garnifhee. 
e verdict being for no more than the fum admitted in the 


anfwers of the defendants, judgment was, accordingly, entered 
for the plaintiffs, but without cofts. 


Fercuson, Captain of Militia, ver/us Baron, a Private. 


the proceedings that were had in this cafe, before Juftices 
Knight and Todd, it appeared that the defendant, having 
been tried by a Regimental Court Martial, for a breach of the 
tules‘of difcipline, was fined to the value of ten days labour, 
Ge 15.) that on an application made by the plaintiff, who 
acted as clerk of the company, to the Juftices, they iffued a fum- 
mons to the defendant; and that, on the return of the proceis, 
they gave judgment conformably to the fentence"of the Court 
Martial. 

Bradford, in fupport of the judgment, read the proceedings 
of the Court Martial ; and the fection of the Militia ad, relative 
to the recovery of fines. 

Levy contended, that the Juftices had proceeded without ju- 
rifdiGtion ; for, their authority under the act was merely minif- 
terial, to iffue an execution; whereas they had undertaken to 
hold plea on the fubje€t matter: 

P Br 


a 
O' the return to a Certiorari, iffued to remove the record of 
c 
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4 1790. By tHe Courr:—It is an extraordinary objection, to pro. © 
“~V~ ceed from the defendant, that he had notice before an execu. | 

tion iffued againft him. The meafure was a liberal and indulgent — 

one ; and ought not to be difcountenanced if in general prac- © 

tice. 44 

Judgment affirmed. = 








Oversters of Coventry wrfus CumMINGs. 









ERTIORARI to remove the record of proceedings before 
Juftice Bartholomew, to which the following return was 
made: On hearing the matters between the parties, I gave 
judgment for plaintiffs for a debt of 38/ with 17/3 cofts: 390f 
of which was money faid defendant fued plaintiffs for, before — 
Daniel Griffith, Efq. on account of Fohn Ralfton, Efq. and felf, 
which thing he had no orders from us to do , and the remainder ~ 
8/. being the cofts the plaintiffs paid on faid ation. Execution © 
granted for faid debt and cofts to the plaintiffs ; and the cofts 
paid by them.” 

Lewis and Todd excepted to the‘judgment, that Juftice Bar. 
tholemew had undertaken to decide upon a matter, which had 
previoufly been decided by another Juttice. 

Bradford and Serjeant obje€ted to go into the merits of the 
cafe. 

By rue Courr:—lIf the return is falfe, the Jultice is liable 
to an action, at the inftance of the injured party : If he has 
acted contrary to juftice, an information will be granted againft 
him; But in the prefent ftate of the bufinefs (though we highly ~ 
difapprove of the interference of a Juftice in any matter previ- 
oufly decided by another Juftice) we muft take the cafe as {tate 
ed upon the return, without travelling into the merits of the o- 
rigina! queftion. 






















Judgment aflirmed. 






Vansciver ver/us Bouton. 









ERTIORARI to remove the judgment of a Juttice of the 
Peace. As caufe for reverfing the judgment, Levy thew- 
ed, by the Defendant’s affidavit, that the debt had been proved 
before the Juflice by the Plaintiff’s oath alone. © Howell objec- 
ted, that this wis not fufficient, as the Plaintiff might have 
fworn to his books; and, at all events, the exception to the 7 
judgment cannot be fupported by the mere fhewing of the Des 
feadaat’s affidavit. - a 
MKeEan 
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~ rr 

MKean, Chief Fuffice—The oath of the interefted party can- 

pot fingly be admitted to maintain his demand: nor, is it mere- 

ly upon a Plaintiff's oath, that an original entry in his books is 

received in our courts as evidence; fince that, when allowed 

its utmoft latitude, proves nothing more than the fale and déli- 
very of the goods. ; 

With refpe& to the mode of eftablifhing the exception to the 
judgment, the affidavit of the Defendant, though not conclufive, 
muit at leaft be deemed fuflicient, for throwing the onus pre- 
bandi, if other evidence was produced, upon his adverfary. 


Tarin verfus Morris, et. al. 


Géeir, in favor of the Defendant, Wiliam Morris. Soon 
the prefent action was brought, the Defendant became 
bankrupt ;- and another fuit was inftituted on the fame note 
againft Gheir, the drawer, in which judgment had been obtain- 
ed for the debt and cofts. The Defendant’s certificate bein 
ftill in fufpenfe, Ingerfoll moved that judgment fhould Skewile 
be entered in the prefent action for cofts; ftating that feveral 
fuits may be brought againft all the parties to a Bill or Note; 
and that although only one fatisfaCtion could be recovered, yet 
execution for cofts might be iffued in all the fuits. Bai/: B.of £. 
43- 2 Vez. 115. But Sergeant, for the Defendant, urged, that 
this was a hard cafe, as his client was originally only an indor- 
fer, and had become a bankrupt; that it was at the peril of the 
holder of a bill, or note, fo far as refpeéts the cofts, if he fued, 
for one fatisfaétion, all the parties that were liable to make it 5 
and that, in the cafe cited, judgment had previoufly been obtain- 
ed in all the fuits; while, in this cafe, judgment has not been 
obtained, and is only requefted for cofts. 

By THE Court: We entertain no doubt upon this fubjec : 
It is the cafe of feveral perfons, feverally bound, and feverally 
fued, where, until one has aétually mrade the fatisfaction, all 
are liable to make it. The cafes cited clearly exprefs the prin« 
ciple. 


Te Plaintiff was indorfee of a Note, which was drawn by 
r 


dct judgment be entered for cofts. 


1790. 
id 
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April Term, 1 791. 
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Doverass’s Leffee verfus SanDERSon. fed 
et 
N the trial of this caufe, before Judge Bryan, at Nig 

O Prius, in Cumberland, in November 1790, the Plaintiff ~ 

offered in evidence a deed, and to prove its execution by the ~ 

hand writing of one of the witnefles, who wasdead. ‘The other 

witnefs was faid to be dead alfo; and, to prove this, they of- 

. fered the Plaintiff himfelf, to teftify that the witnefs had former- 
ly lived in Philadelphia, that he had made enquiries for him, and 

heard he was dead. ‘This teftimony was objected to; but on ~ 

argument he was admitted, the Judge referving the point. age 

‘The Plaintiff then offered a leaf, faid to be cut out of a fa- 
mily bible, on which were written the names of the children of E 
one M+ Michael, under whom the leflor of the plaintiff claimed, 
with the times of their refpetive births; which leaf was annexed | — 
to a notarial certificate from another State, fetting forth, that ~ 
the fame was cut out of the bible, in his, the Notary’s, prefence, 
and that the fame was fworn before him, to be the property, 
and family bible, of the faid M+Adichael, then deceafed. 1% i” 
this exception was alfo taken ; but the evidence was admitted, _ 
and the point in like manner referved. af 

On the return of the Pofea, Bradford obtained a rule to thew 
caufe why there fhould not be a new trial, and at 4pri/ term 
1791, the caufe was argued. ) 

Braéford, for the defendant, contended, that the evidence — 
ought not to have been admitted in either cafe. Upon the frf © 
point, he faid, the rule was, that the fubfcribing witnefs muft 
be produced, unlefs proof be made that he is dead or cannot be 
fond. ‘That this proof muft be by difinterefted witneffes. 
That a party might be admitted in cafe of neceffity, as where a 
writing had been loft, and in fimilar cafes; yet this was only 
ex neceffitate. ‘That the faé& in queftion was capable of proof 
by various means; by the regifter of his burial; by perfons ac- 
quainted with him; by general report teftified by difinterefted 
witneffes. ‘That in this cafe ftri&t proof was required. The 
rule laid down in 2 Atk. 48. Henly v. Philips, is, that the court 
would not require a certificate of the funeral, yet there muft be “| 
evidence of his death; ftri& proof if he refided abroad, but 7 
ilighter evidence if he refided in England. That it was analo- ~~ 
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gous to depofitions, and there proof by other witneffés ought to 179r2 
Eigen of the deponent’s death. ‘That all the cafes required ~"V™<' 


“which muft be underftood, by difinterelted witnefles. 1 Ark. 
445- 2 Stra. 920. Gilb. For. Rom. 140. Show. 363. 


Upon the fecond point, he admitted, that flighter evidence was 


- sequired of pedigree than of many other things, fuch as general 


rt, declarations of parents after their death, &c. but he ure 
that this general report muft be proved on oath before the 
urt; and that the declaration of parents who could be produ- 
ced and fworn, and were alive, was no evidence. Cowp. 591. So 
infcriptions on tomb-ftones, or entries in family bibles; but the 
teltimony of fuch infcriptions, or of fuch entries, muft be in the 
ufual courfe. Copies of parifh regifters were good ; yet even 
thefe muft be proved on oath to be true copies. In this cafe 
there was no regular proof, that the leaf of the bible produced 
was ever cut out of the family bible of M*Michael.* It depend- 
ed partly on the notary’s certificate, and, partly, on the ex parte 
depofition taken before him in the adjoining ftate; neither of 
which were evidence. 

Lewis thewed caufe againft the rule, and urged that the f7# 
was a captious exception, the merits being clearly with the plain- 
tiff, and that the evidence only came in aid of other proof. That 
he confidered the firft point as fettled, having been fo ruled in 
the cafe of Levans’ lefiee v. Hart. ‘That in the leffee of Morris 
v. Flora, the depofition of a witnefs was read on proof by oath 
of the plaintiff, that the witnefs was infirm and unable to attend. 
That none of the cafes fay it muft be by difinterefted proof ; 
and the law does not require the fame {triétnefs in the proof 
offered to fatisfy the confcience of ‘the court, that it does in the 
proof offered to a jury. . 


On the /econd point he urged, that flight proof was fufficient 
in the cafe of pedigree ; and that this evidence admitted by the 
judge was only corroborative of other proof, and therefore as 
juftice had been done, no caufe for anew trial. He faid that 
ex parte affidavits had often been admitted in evidence, parti- 
cularly in the cafe of Fogler’s leflee v. Simpfon, tried at Lancaf- 
ter 178 : and that though thefe were aflidavits taken beyond feas, 
that there could be no line drawn but the jurifdi€tion of the 
court. ‘That hearfay being fufficient evidence in cafe of pedi- 
gree, this was ftronger, being on oath and certified by a notary. 

Bradford, in reply, obferved, that the cafe of ex parte affidavits 
had been confined to thofe of perfons beyond feas, and it would 
be very pernicious to extend the rule. ‘That the only ¢circum- 
ftance, that could give any validity to the leaf in quettion, was 
regular proof of its being in the bible of M*‘Michael, and written 
by him, or by his directions. Butno legal proof was given “— 


“4 


‘ 










rit Cases ruled and adjudged in the 


1791. the entries were made, nor that it was his bible. Befides, it wag. 
\“v~ mutilated evidence, and the book itfelf ought to have been pro. | 
duced. . 
Tue Court were clear,on the ff point, that the plaintiff © 
was a good witnefs to prove the death of the fub{cribing witnefs, © 
in order to let in evidence of the handwriting ; and ieemed to © 
confider it as the common praélicc* ¥ 

On the fecond point, THe Care? Justice obferved, that the 
rules of evidence, with regard to pedigree, were by no meang © 
ftri&t ; and that the CoUrt were inclined to think, that the evj. 
dence admitted by the judge who tried the caufe, was fufficient ~ 

in fuch a cafe. 

: SHurren, Fufice: It muft not be underftood, that ex parte ~ 
affidavits taken in other ftates, are admifhible evidence in cafés — 

of pedigree. I concur in the opinion of the Court, upon the © 
peculiar circumftances of the cafe, and the production of the pa ~ 

per itfelf. ‘The gencral principle, attempted to be inferred by 
the defendant's counfel, muft not be confidered as involved ig © 


this decifion. 
Rule difcharged, 































September Term, 1791. 
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Resrustica verfus Lacaze. et. ai. 





HIS was an adtion of debt in the debet et cetinet,for {400s 
i fterling, equal to {. 6,666. 13. 8. currency, brought jn 
the name of the commonwealth for the ufe of Lewis Lansix, 
againit James Lacaze, Michael Mailet, and Fobn Rofs, upona 
writing figned by the defendants, dated the 4th of November 
1783, and taken in the Court of Admiralty of Pennfylvania, in 
the nature of a caution, or ftipulation. The information (which 
{tates the whole cafe) was in the following words : ‘ 


“* Philadelphia County ff- j 

Fames Lacaze, Michael Mallet and Fobn Ros, all late of the 
city of Philadelphia in the faid county, merchants, were fum- 
moned to anfwer the commonwealth of Penn/jlvania in a en 













® See 1 Black Rep. 532, where the plaintif himfelf was examined > ’ 


a Colt sae dat Chamee 5 
and Ged’. 193. 326. Sdcower 363. 
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they render to the faid commonwealth for the ufe of Lewis 1762. 
Lanoix, the fum of fix thoufand fix hundred and fixty-fix pounds Se 
thirteen fhillings and eight pence, which to the faid common. 
wealth they owe and aay detain &c. And thereupon Wil. 
iam Bradford Jun. Attorney General of the faid commonwealth, 
on behalf of the faid commonwealth, giveth the Court here to 
underftand and be informed, that whereas on the twenty-fourth 
day of OGtober, in the year of our Lord 1783, the faid Fates 
Lacaze and Michael Matlet exhibited their bill to the honorable 
Francis Hopkinfon Efg. Judge of the Court of Admiralty for the 
flate of Penn/fylvania, fetting forth, that by the procefs of “the 
fame court five barrcls of filvercoin, amounting to five thoufand 
two hundred and cighty-five French crowns, and one thoufand _, 
five hundred and eighty dollars, then ately before faved from * 
the wreck of the brigantine Count Durant, whereof Anthony 
Fourne was commander (and upon whofe fuit or libel in the 
fame court depending the faid procefs had iffued) had been taken 
into the cuftody of the marfhall of the faid court, and that the 
faid filver coin was the property of and did belong to Lewis 
Lansix, merchant refiding in Bourdeaux, and that they, the faid 
"gs Lacaze and Michael Mallet, then were the agents‘of the 
aid Lewis and did tranfaét the bufinefs of the faid Lewis, and 
that the fame coin ought to be delivered intothe hands of them, 
the faid James Lacaze and Michael Mallet, in order that the 
fame might be forthwith remitted to the faid LewisLanoik: And 
whereas upon the faid bill of them, the faid James Lacaze ant 
Michael Mallet, the faid judge did order and decree, that the 
faid filver coin (after deduCting therefrom all cofts and charges 
for faving the fame from the wreck aforefaid and profecuting 
the feveral claims in the faid court againft it) fhould’be deliver- 
ed into the hands of the faid Fames Lacaze, and Michael 
Mallet, for and on account of the faid Lewis Lancix, or the 
right owner thereof, in order that the fame might be forthwith 
remitted to the faid Lewis, agreeably to the tenor of the faid 
bill, they the faid dames Lacaze and Michael Mallé, giving 
caution for the performance of the trait repofed in them, agree» 
ably to the practice and ufage of the faid court, and the laws of 
thiscommonwealth: In confideration whereof, the faid ames 
Lacaze and Michael Malletand John Rofs afterwards, to wit.on 
the fourth day of November 1783, at the faid county, appeared 
before the faid Francis Hophinfon Efg. Judge of the Court of 
Admiralty as aforefaid, and then and there ftipulated and ac- 
knowledged themfelves to owe and be indebted to the faid com- 
monweaith, in the fum of £ 4000 fterling money aforefaid (equal 
in value to the fum of £. 6666. 13. 8 aforefaid) to be paid to 
the faid commonwealth, in cafe the faid Fames Lacaze and Mi- 
chael Mallet, did not welt and faithfully perform. the truft in 

‘ them . 
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1791. them repofed, refpe@ting the faid filver coin, or thould fail 
wv™ indemnify the faid Judge and the officers of the faid cc 
againft all perfons lawiully claiming the fame, and again 
claims of him the faid Bee's Lanoix. And the faid Attor. 
ney General further giveth the court here to underftand and. 
be informed, that the faid Marfhall afterwards, to wit. on the ¢ 
day of November in the fame year by virtue of the writ of the " 
fame court, (commanding him the faid marfhall, after dedug.) 
ing all cofts and charges for the faving the faid filver coin from 
the wreck aforefaid, and profecuting the feveral claims rae 
it in the faid court, to pay over and deliver the remainder of th 
faid five catks of filver coin to the faid James Lacaze and Mis 
chael Mallet, to be by them remitted forthwith to the faid Lewi S 
Lancix) did deliver and pay over to the faid Fames Lacaze and 
Michael Mallet, one thoufand five hundred and eighty dolla 
and.fix thoufand three hundred and thirty French crowns. 
the faid attorney general further faith, that the faid Fa 
Lacaze and Michael Mallet, their duty in this behalf not rega: 
ing, did not well and faithfully perform the truft in them 
fed, re{peéting the faid filver coin, and did not, nor did either of” 
them, remit the taid filver coin to the faid Lewis Lanoix, bur” 
the fame to remit, pay, or deliver, to the faid Lewis, hitherto have’ 
entirely negleéted and refufed. _ By reafon whereof aétion 
accrued to the faid commonwealth to demand and have of ¢ 
faid Fames Lacaze Michael Mallet and Fohn Ros, the faid fur 
of £4000 fterling money, which, on the fame 3d Sey of No 
ber, were and ftill are of the walue of £6666. 13.8. Neverth 
lefs the faid Fames Lacaze Michael Mallet and Fobn Rofi,althoug 
often requetted, to wit. on the 1ft day of July, in the year of 7 
our lord 1786, at the county aforefaid, the faid fum of £4099 — 
fterling money aforefaid, ar the fum of £6666. 13. 8, equal a 1 
value thereto, to the faid commonwealth have not paid; but the ~ 
fame to pay hitherto have, and ftill do refufe to pay, to the da 
mage of the faid commonwéalth {500: And thereof the faid 7 
Attorney General informs the Court here, and prays judgment 
againft the faid James Lacaze Michael Mallet and John Rofty 
for the caufe aforefaid. 2 
Joun Doe, Pledges A 
RigHarp Ros, Protecaany : 


‘'— 


The defendants pleaded 1ft Payment, 2d Nil debent ; and the ! 4 
iffues were tricd in September term laft, when a verdict was 
found in favor of the plaintiff, for the fum of £3,758. 9.7. AT 
motion was, thereupon, made in arreft of judgment, and fora u 
pew trial ; which was argued in July term 1791, by Du Pom © 
etau, Coxe, Bradford, and Sergeant for the Plaintiff; and by © 
Moylan, Miffiin, Ingerfall, Randolph, and Lewis for the De® 
fendants. The 
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ail o © The Cuter Justice now delivered the unanimous opinioh 17gt. 
ou _ of the Court. warn 
{tthe ME 420©0|©«-M‘Kean, Chief Fuftice. The defendants have moved, that 
\ttor. Ma. _—sthe judgment rendered on the verdié in this caufe, thould be 
land ME _ ftayed on feven grounds ; and they have affigned one ground, a 
e 6th upon whichia new trial ought to be granted. ce 
f the Me  .-—sCA'-: motion for anew trial fhould not be made, after a motion 
CC Uimarreft of judgment, unlefs in cafes where the party had no 
knowledge of the faét, at the time of moving in Rew of judg- 
ment. For, by moving in arreft of judgment, you tacitly admit 
the verdi@ is good. 2 Salk. 647. Bull. N. P: 326. and Burr. 
34- This is alfo fettled by the 32d printed rules of this;Court;. 
by which it is ordered, that no motion for a new trial fhall be 
made, after a motion in arreft of judgment. I fhall, therefore, 
in the teen place, confider the reafon offered for a tiew trial. 
It hds been faid, that the verdi€t was againft evidence, becaufe 
the Jury allowed intereft on the fum demanded, £2663 5 2, 
fortwo yeats and nine months more than they ought to have 
dllowed, to wit, from the 4th of November, 1783, the date of 
the writing on which the aétion is brought, until the 23d of 
» 1786, when the writ was ferved ; alledging that Lewis 
Lancix, for whofe ufe the information is exhibited, had by his 
own orders fufpended the remifliop of the money to him during 
@hat period. 
This allegation is made on the depofitign of Fobn Sabloniere, 
who faid, that Mr. James Lacaze artived at Bourdeaux, in 
March, 1734, and in a converfation with Lewis Lanox, on 
the oth of April, he, Mr. Lancix, agreed to keep the bills of 
exchange, drawn by Lacazeand Mallet, upon Lacaze &¢ Sons, 
fpr the fum due, and defired Mr. James Lacaze to write to 
Mr. "Mallet, his partner in Philadelpbia, not to'remit the filver ; 
which was done; and it did not appear in evidence, that any 
further demand was made until the 23dg of Auguff, 1786, the 
we which the writ in this-caufe was ferved. : 
pon this evidence, the Jury may have concluded, that§Mr. 
Lancix only excufed the remittance of the filver during this 
_ time, merely as an indulgence to Lgcaze and Mallet, and from 
an expectation that Lacaze €* Sons would honor the bills 5 
but being difappointed, hegought to have intereft for the money, 
as if no fuch indulgence had been granted 5 that -the forbeas- 
ancé was at the inftance of Yames Lacaze, and to oblige him, 
and that Lencix fhould not be a lofer by it. ‘The Jury, perhaps, 
fhould not have allowed intereft for the time Gt would haye 
teafonably taken to remit the filver frdtn Philadelphia to Bour- 
deaux, for Mr. Lancix. Be this as it may, it wag a fac pro- 
perly within the province of the Jury ; it was their duty to con- 
fider and determine it ; and, in fuch cafes, tho” legal pegige 
the 
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“gi “1791. ihe ufual meafure of ; for delaying payment, the 
2 27s a nar interfere. Iam fore, of opinion, that a new ial 
ht not to be Pha 

With refpeét to the -reafons in arreft of judgment I think 
they think comprized within three heads. 

rf at itdoes not appear on the record, that it ie a 

caufe, concerning the five cafks of filyer, was within the j 
diétion of the Court of Admiralty. 

ad. That if it wasnot, Anthony Fournie, mafter of the pial 
gantine Count Dyrant, had no right, by the Common Law, to. 
take fuch a writing, asthe one now fued, from the defendants, — 

3d.. That, if fuch a writing could be taken by the Common, — 

_ Law, yetan action of debtapon it could not be maintained. a “4 
rft. AS to the firft : It is recited in the information, by the, : 
AttorneyyGeneral, that thé libel in the Court of Admiralty wags 
concerning five barrels of filver, faved from the wreck of ‘han 3 
brigantine Count Durant, and put into. the cuftody of the Mare 
fhall, and nothing more, except that falvage was decreed 7 
Anthuny Fournje, for faving it. 

Shipwreck i§ a matter of revenue. In a legal wreck, thie 
goods muft come on-fhore. Tefam; fiotfam and ligan, are not. 
matters of révenue, and are cognizable in the Admiralty ; but 
wreck is determinable by the Common Law, 1 Black#. Comm. ¥! ; 
290. 3 Ibid. 160. § Co. 106. 107. 6 Vin. 512. pl. 5. 

It is not alledged, that the filver was Fet/am, flotfam or hgany - 
or that the caufe arofe mpon the high feas, or within the Admisy 7 
ralty, or Maritime jurifdiction.; but, if we travel out of the tees 
cord, the contrary appeared fiom the evidence ; that the malemy o 
( Frollite had figned a bill of ladin, for it ; that it was, never, 
out of his cuftody ; that he carried i it on fhore at Lewi flown, " 
the Delaware ftate, and from thence,to Philadelphia, by land. « 15 
Vent. 308. Carth. 423. Dallas Rep. 50. All the proceedin aa : 
a Court, having no jurifdiction, are void. 1 Salk. 201. From a 
which it rather feels, t the Court of Admiralty had no jue 
rifdiC¥ion of the original caufe, from any allegation, avérment, ~ 
ot other matter, appearing in the information ; and that this, 
writing would not warrant a fuit inthat Court. But, as to this, ‘Ss 
it is not neceilary to give a politive opinion. ‘ 

2d. I will then confider the, fecond point, whether Fournie — 
could take this writing,by the common law from the defen-, © 
dants ? ya 

Although a Court of Admiralty cannot take.a recognizance, 4 
which is a bond,,or obligation, of record (that Court yy ia 
Cotitt of record, nor the Judge, a Judge of record. | 
Abr. 500. letter I. pi. 1.) yet, it can takea caution or Ripale 
tion ; which is ufually for appearance, or to perform a dectegy ip am 
&c. and is in nature of a recognizance. It appears, that the 7 
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ion, of the deferidants. ‘There is no pofitive law for de- 

a writing Void; it was not given for any thing.a 
nft: morals, or illegal, but for a meritorious valuable con- — 
tion, to wit, a fum of money delivered in fpécie, and for an .. 
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‘honeft purpofe. If the taking this writing in the Court cannot 
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to. it any additional fahétion, fo, on the othér hand, itean EY 
Se troy or prejudice its legal operation. ‘Thoag void asa fipue. on 
2 ae dation, it is’ good as a contrac; jult.as it was. i in the a: 


cale'of Afeue verfus Hollingfworth, Cro. El.544. tha an mitru- | 
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he, ment, which was void as a /fatute-/faple, was yet as an 
as wWiigation ; and the cafe in 2 Strange, 1137, Favors this opi- ~ 
es For thefe reafons,1I think, this tranfaétion may be confidered 

to. aa} ‘as done out of Court ; and that it is good and linding on the 

r > parties by the Comnion Law. ean FT - ee oe. 
he. ef 3d. The next and principal queftion is, whither the prefent > eee” 
hi 5 information in debt upon this writing is mamtainable? 
mt It has not been doubted, but that a fpecial afumpfit would Tie 
Me, in this cafe 5 but it has been denied, that an action of debt will | 
id st A debt is a fum of money due by expres agreement; either in 
Miny | . writing, or by parol;-where'the quantity 1s-jixed, and does Hot — = 
Sa “depend on future calculation ;—the non-payment or non-perfor- 
tetg © mance is an injury, for which an action of debt may be brought. : 
ver 3 Blackf#, 153. Fitzd. W.-B. rs. 1 Dal. dor. ggqe C. 
AD» 2 Bac. Abr. 13. ‘And it is held in 6 Dfod. 129. that a meti- * 
iy torious valuable confideration will raife a debt." If A gives mo- 
Of $ ney to B, to buy wares, or any other thing for him, and B. 
omg ‘does not buy them, debt will lie for thé money. 7 Vin. Abr 
ju- | title «« debt” (K) pl. 26: for, by the delivery of the money, as it | 
Dt, cannot be known again, the property is.altered, and a”duty 
his, arifes. . sic 
sy “5 © Debtsyfor which ari a€tion of dele may be brought at Com- 

ee mon Law, may be claffed under four general heads : 4 
ne rt. Judgments obtained in a Court of record ona fait. 
Chey (24. Specialties acknowledged to be erittred of tecord, asa re- 

a cognizance, ftatutes merchant, or ftaple, or fuch like. “. 

ey 3d: Specialties indented, or not indentéd, ie 6 
ato * gth. Contracts without fpeciaities, either expréfs, or implied, 

My * The prefent ation comes under the laft head, and is. found- 
la- 5 ed'on aa exprefs contra& in writing, whereby in. confideration 


of five barrels of filver coin, delivered by sige Peg by 


the the advice of the Court of Admiralty, to the defendants, they 
ngs promife andengage to remit them to Lewis Langix, at Bour- 


np se : 
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. deaux, or to pay to the Commonwealth £ £4,000 ein fo 
ufe, The writing is in the form of a recognizance, 
ftipulation in the Admiralty, but deriving no advantage or 
dice thefefrom : Itis a legal, fair and honeft con | 
ed upon a meritorious and valuable confideration ; and 
Mr. Ro/s is only a furety (and I am forry he is fuch) yet, 
he had entered into the writing, the contraé&t might not 
been made ; he has become a party in it, and is refj 
the performance, equally with the other defendants. The fum ~ 
demanded is fixed and certain ; there was a duty certain, which 
has not been performed, for which an aétion of debt lies: . 
although I fhould have preferred an aétion of {pecial afiumpft s | 
yet, I coftceive an a€tion of debt is maintainable. > ae 
The €Comm@nwealth muft be confidered as a truftee for Lewis . ue 
Lanoix, on the authority of 1 Vern. 439. 1 Vezey. = a 
4 Burr. 2110. a 
The verdi¢t has been taken in the manner long practiled i in e 
Pennfylvania, though peculiar toit, and is in conicquence of 2 
act of Affembly. . 
Upon the whole the* Court unanimoufly agree, that oe Rs 
judgment be entered for the plaintiff. s 


Judgment for the Plaintiff.® ! ~ | | 
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April Term, 1791. 





Resrusiica verfus ROBERTS. : 


i was an indi€tment for adultery, which had been ‘s 
found in the QuartefSeflions, of Bucks County. The wo- * 

man was married ; ge py sean did not ftate the defen. 
dant to be fo; ‘aa, indeed, the contrary was allowed, in the — 
courfe of the argument, to-be the faét. The queftion 4 
before this Court was, whether in fuch yo death hows the dew 
fendant would be conviéted and fentenced for adultery, under 
the act of Affembly? 1 Vol. p. 47. Dall. Edit. the Astore ~ 


a 
= ire : 





* The defendants brought a Writ of. Error; but, on: the stl é g 
July, 1793, the Judges of the High Court of Errors and Appegls, = 
unanimouily affirmed the Judgment of the Supreme “Court, 















Fauy General ing for the ‘affirmative of the propofition, 
' Tue Court, after ion, delivered.an unanimous , 
“# a ety map the'aét of Affembly, and theuniform prac- 
: i ve (a ice, which, it does not 
& ie, al or as ec of athe law is) the 










t “H  inditment could-not be fupported on the of adultery : 
But that the judgment for Sopichtion only, be pronounc- 
im a a ed againft the defendant. : , Sty et 
+ Wise oe 
$, * . 
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- oe HIS was an action of trefpafs for cutting tfees. The de- 
_ a fendant pleaded Liberum Tenementum; and the plaintiff 
Boifeplied Liberum Tenementum fuum abfque bec, es The. trial 
came on at Niff Prius, in Montgomery County, before THe 
© Cxrer Justice, and Judge Suirren, on the 28th April, 1791. 
mY “A preliminary queftion arifing, who fhould open the caufé, 
§ —sCt: ‘was decided’ sy me Court, after argument, that the proof 
of the iffue lay upon the defendant : and that he, therefore, 
—@ ., ought to begin. The Cuier Justice added, that in all cafes, 
te the party who is firft in the-affirmative ought regularly to open; 
Es and referred to Forfythe verfus Fones, tried at Nif Prius, in 
zt Chefer County, where the fame point.was ruled. 
the trial of the caufe, the defendant gave in evidence the 
tecord of a trial, verdi&t, and judgment, between the fame 
parties, at a former period ; to wit, in the year 1755. The 
intiff thereupon to prove by a witnefs, who was pre- 
t at the former trial;-that the evidence, now given by the 
plaintiff, was not them produced, nor difcoveréd : But the proof 
‘was objected to, and the Court refufed to admit it. 
| By THe Courts—It would be too dangerous to truft to the 
% recollection of 'a witnefs in fo old a tranfaétion, in order to fhake 
the ftrength of the evidence, which the record imports. 
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& * Decided at Montgomery, Nifi Prius. 
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Jor’s Leffee, we Cossar't, ‘et al. 


for a houfe, in the city of Philadelphia. The. a 


Leffors of the plasty were aflignees, under a 


on of , bankrupt ft one Wan, hehe sk | 


Door anes core, the landlord of . Coffart, had por ‘ 

Upon the general iffue, it was contended by the ¢ Pg ‘ 
that the. commiffion had iffued irregularly, and was wi “ 
the following reafons ; 


a SS ‘ 


‘ rit. The a€& of banktu ey she felons hom on tt eat 

Wirtz, was a a tome SP 

children, by deed, and without a valuable confideration, . Bhi io 

gag aes jie) praca Sage under the ftatute- of 

13 not an act o bankrupt , ass mae 
ad. The debt of the i ee was not, 


the act for the regulation barlbruptey., which was pafled t 


17th September, 178%; and that the. debts « 


the petitioning creditor fhall ** have arifen on a con : 
tranfa@tion, Agree affin of the aét.” 2 te 
> 


b- 369. Seét. 3 g creditor wag) 


on a runni ergot pnd fger yee ae 
: & We do acknowle vo. J 


1785, and i which was ay 
the within account to jp ahd true, errors excepted ; ; 
alfo excepting vg remittances as we have already 
fince renderin A 

the hands of Foy a opkins and we premife to pay the ba. — 
lance thercof, being 6 10 fterling, to Foy and Hopkins, 
in London, or their order or : here, with intereft at 5 
cent. as 3, 4788. (Si C: Wirtz. W. Wirtz” to 
the defendantig counfel contended, was no extinguifhment, or 
fatisfaction of the original debt ; and, therefore, not within the ~ 


meaning of the act. 
In anfwer to the frf peint, the plaintiff's counfel infitied, 


that every fraudulent conveyance by deed, was an a&t of bank- gt 


ruptcy.+ ‘To the /econd point, it was anfwered, that the endorfe=” 


ment on the account was.a real ond note, which operat- se 4 


ed asa fatisfaction of the original contract. But, at all events,” 


ese. 2, 


Pep so 


as cite SeROe weee the0.8 S858 © 6 eee 
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y and which had not then comet. ¥ 
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te frong a dios lie witht thind or , 
nt, o dip, regularity of Pia Pr i teh 

2. , commiffion 
. ia Coase sanegnan feay i favor of the. aefcualainiy on. 
© ehetwo latt points; but-left.it to them to determine, whether. 

_ the firft was, or was nots an act of bankruptcy 3 inclining to. 
™ «think that it was : And tie Maintifis, were doGred to. move 
- for anew trial, if they doubted the direction of the.Court... 

__.& verdict being found for the defendants,, the: motion was. - 
made and argued in Fully laft, by Lewis, Tilghman, and Ae More» 
rig for the plaintiffs, and by Ingerfol, Serjeant and Rawle, for 
thedefendants. At the prefent Term,, the unanimous, opinion: 
ef the Court was delivered to the following effect. ?; 
_* By THe Court:—After ftating the breconias tranfac~ 
tions, and the feveral points made, the Court left it to the Jury, 
| todetermine on the firft point, whether the deed made by Wirtz 
_ tovotie of his children, was, or was not, an act of bankruptcy : 
‘We are inclined tothink it was. +. 

As to the fecond point, “we are of opinion, that this was. 
not @ fufficient debt to’ fupport the commiffioy., No aétion - 
of debt would lie upon this writing alone. Iti isno € i 
ment, nor fatisfaction. An I computaffent, indeed, would 
lie} but that is a derivative a@tion, recurrin g to the original ac- 
count,'which is prior t to paffing the act of Affembly. 

, Ais to the third point made by defendants’ counfel, we are | 

fatisfied, that it is Eompeent tothird where their in- 
wet is ’ affected, advantage sedin Pledjons obra cf the? 

dings. Befides the numerous cafes cited in Plea/ants vérfus 
Meng, 1 Dall. Rep. 380. and that cafe itfelf, fee 2° Burr. 932. 
‘Whether a creditor, who ne teceived a dividend, can to. 
the commiffion, we will not fay ; but Doétor Moore, w never 
did reecive a dividend, certainly may object to it, 
Let thé rule for a new trial be difcharged. 
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Scor® -verfus- CrospsLe 


(ta S_was anadiion of Dow bro in Bucks County, 
S & ie againft the defendant, who had resid coil fold «by 
the theriff ander.a judgment obtained ona Scire Facias on.a mort- 
gage. ‘The mortgage was executed by the, hufband, but the » 
_ plaintiff (his widow) was. no party to it > Andon the trial Juf » 
@ > tice ArLen.referved the point, whether the wife's dower was 
» ‘bound by the mortgage? - 
“B= Serjeant, for the plaintiff, eomveded that here was a diftinc- 
- tion asto the effet of a fale undera J. Fa. and a Levari Fa- 





4 direéts that no 
are mort 3 
ay ada bex'tar ahot tab Binal 
Ferfey, where the a& of Affembly was 
was always held to be entitled to dower. 
Wilcocks, after ftating that at Chefer, in the cafe of Hae 
verfus Laycock, it was mined ee fale by an Executor, to 
whom lands were devifed for the paymentof debts, barred the 9 


hi 


widow’s dower, would have proceeded ; but, “a 


By tHe Court:—The point has been too long fettled tobe 
ftirred now ; and judgment muft be for the defendant. 


THompson verfus THompson. 


IBEL for a divorce 2 mink et there, charging the de 
fendant with various a¢ts of cruelty, and indi ‘Dkcodeengil day | e : 
rendered the Libellant’s fituation infupportable. 
teflando, &c. pleaded,that before the filing sol the faid libel,hi ao 
(the libellant) had feparated herfelf from him, and that « ae 
offered to receive and cohabit with her again, and ufe her aa 
good hufband ought to do.” ‘To this plea the defendant demur- — 


red. Tilghman, in fupport of it, contended, that by the adt of — 


Affembly “ concerning Divarces and Alimony” (2 Vi Dale 
p- 381.) the Court were ob deitherto fafpend, or to di ist 
any fentexsce, feparating h and wife, from bed and board, 
whenever the hufband fhould make the offer, that was ftated inthe 
anfwer: And that if this was a good reafon to annul a fentence, 
espa it is a fufficient anfwer to the complaint of this libel, 

is too, he added, was agreeable to the practice of the yi e 
al Court in England. Preced. Chanc. 495. Angier v. Angier + 
Where, it is faid, that Alimony continued no longer than till the 
parties became reconé@iled, and confented#to cohabit. 

Serjeant, for the libellant, infifted, that the Court had a dif E 
cretion to fufpend, or annul, entence, as the circumftances,” 
under. which the offer fhould ade, required; or to refule 
to do either? And that, at all events, fuch an oles es was ftated — 
in the libel, made before fentence, could not prevent the aa 3 
diétion of the Court, ora feparation, where fuch extreme cri Be 
elty was ftated to have been ufed by the hufband. 

Tus Court inclined to think, that evén after fentence, unt 
mere offer of the hufband would not, in all cafes, be a caufe for 
fufpending it; and that the aét left them a difcretion, upon thie? 
offer being made, to hear the wife, and to continue the fentence * 
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force, if the circumftanees of thecafe requiredit: (a) 179% 
4 parte were clearly of opinion, that the defendant’s pe 6 ved 
ne ogy Hee speeegere rose divorce from bed and ~~~ 
board. As to Alimony, the defendant not being prepated ups 
— Curia advifare oul. . 
ea) 
ai. Swaenie Lelice ver/w Texri.® 
dy! A HE material fatts, on the trial of this ejeétment, appeated 











to be thefe : “The deféndant went” into” Northumberland 
» in the year 1737, and ‘made an improvement on a traét 
Tand, which tract he afterwards exchanged ‘with his brother, 
‘the one in queftion, with a view to eltablifh’ a “permanent 
fertlement for his family. . ‘THe war, however, btoke out foon 

erwards 5 and there being’a call for foldicrs, he enlifted, on 
t “pi fab of his friends, that they would “take cate of the 
fer for him. Inthe year 1775, the léffor’ of the plaintiff, 
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ewife went into Northumberland County, and obtained pof- 
on of the promis by virtue of a cositraét in writing with 
¢ defendant’s brother, in the nature of aleafé, by which the 
intiff covenanted to make improvements for the beriefit of the 
defendant. The leafe was depolited in the hands of a third pet- 
fon; but the plaintiff's wife, by a trick, got it into her hands and 
“deltroyed it, in order to make way for a claim to the fand in the 
plaintiff's own right. ‘The plaintiff having made confiderable 
improvements, was driven away by the Indigrs, in the year 
17783 andonthe 3d of May, 1785, he took out @ warrant 
for the premifes, the defendant's warrant being dated the preé- e 
ceeding day. Upon a hearing before the board of propertys , 
there was a decifion in favour of the defendanti = 
“The atgumertt turned, principally, on the Conftraction of the 
8, 9 and 10, fe€tions of the att of the 41 December, 1784 (2 
Vil. Dall. Edit. p. 23%.) which give a presémptive right to thofé 
sz. perfons, and their Jegal sspbilatitatives, «© who had heretofore 
. | dceupicd and cultivated fmall tracts of land, &c, and by their 
refolute Rand and fufferings duritig the late war, merited that they 
fhould have the pre-emption of their re{petive plantations.” © 
“For the Plaintiff it was contended, ‘that he was the aétual 
fettler contemplated by the law, having remained on the 
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—@ sihand "till he was driven off by the ndians ; which brought him 
he rot within the fayoured defcription of fettlers mentioned 
e for: the preamble of the fubfequent a€t, of the 36th December, 1786: 
1 thie j oe | (a Vole 


ve a (2) Vide 3 Atk. 295. Head versus’ Head. 


* This caufe was tried at Sunbury, Nisi Prius, in October, 179s 
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(2 Vol. Dall. Edit. p. 487)“ Settlers who have beer: « 
their habitations in the courfe’ of the war, or }:« 
therein, and during the faid time, with much {0 \ 
great rifques.” The defendant could acquire no ++ <"¢ '» 
ly clearing an acre of land, which was, in fact 
¢ law ; and, confequently, he had no power « 
mifes. The ‘ refolute ftand and fufferings,” 
Jature intended to favor, meant a refidence and 
the plantation claimed ; defending the very {p< 
my ; and not a general enliftment in the army. 
tion was deftined for the fettlers who defendec 
rewards, donation lands, &c. were given to tho’ 
foldiers. ‘The plaintiff, therefore, was not in 
the defendant; but as foon as he got poffeflion 
how this was done is of no importance in law 
any fuch derivative occupancy, and afferted his «5 
For the defendant, it was urged, that the ad 
on put upon the aét of Affembly, was inconfif ith yult ca 
The plaintiff was, in fa&t, the defendant’s tens: ; ‘ic poileh | 
fion of the former was the poffeffion of the latte: . sai the lage” 
ought never to be fo interpreted as to encourage ‘rvvs “Belides, a 7 
foldier is always. confidered to be refident a Sis ‘ome; hey 
makes ** a refolute ftand” in the fervice of his country ; 2nd 
fairly within the meaning of the Legiflature, exprefied” in the ~~ 
aét already cited. But the a&t of 30th December, 1786, (2Vol, ~ 
Dall. Edit. 487.) iluftrates, and enforces this conftru@tion; des 
claring in the 3d feCtion, that “* by a fettlement fhall be under — 
ftood, an actual perfonal refident fettlement, with a manifeft 
intention of making ita place of abode, and means of fupports ; 
ing a family, and continued from time to time, unlefs interrupt ne 
ed by theenemy, or going into the military fervice of this coun= 
try during the war.” “a 
By THe Court :——This.cafe involves two queftions; the — 
one a queftion of faét, and the other a queftion of law. On 
the former, it isthe prayince of the Jury to.decide; but, in our ~ 
opinion, it appears clearly in favour of the leffor of the plaintiff, 
With refpeét to the latter, we deem it equally clear on the fame 
fide. The defendant made the firft improvement ; and he con- ~ 
tinued his poffeffion, ’till, at the call of his country, he entered 
into the army. Indoingfo, we confider his conduét, at leaf 
as meritorious, as the conduct of thofe, who ftood their ground, » 
in defenfe of their own plantations. But by engaging in the ~ 
public fervice he did not relinquifh his refidence; and, regard- ~ 
ing (as we muft do) the plaintiff in the light of the defendant's ~ 
tenant, the plaintiff’s poffeffion and improvement are, in com 
templation of law, the poffeffion and improvement of the defen 
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Frey verfiis LEEPer™, | 


























se determination of this caufe turned on. the f i 
ane point, which was fubmitted to the Court, to wit ; whether 
eee s, which, after being diftrained for rent, had been replevied, 
a and delivered to the plaintiff in replevin, could be taken in ex- 
an ql ecution. 
sha ‘# By THE Court :—This point has been already determined 
dog in Philadelphia. ‘The lien on the goods is difcharged. by the fe- 
acd curity given to the fheriff; and as foon as they are delivered 
wea back to the plaintiff in replevin, they are open *to. execution, or 
. & a new diftrefs. 
> a ' - Judgment for the Plaintiff. 
ae 
bee Nicuoxs verfus PostLETHWAITE.+ 
3; ew : 
ae 
ee OHN DAVIS feized of a tra& of land, and’ having ne. 
the» J perfonal eftate, bequeathed feveral oe legacies to dif. 
Vd. 5 erent perfons, and “ all the reft and refidue of his eftate real 
dee and perfonal” he gave to his fon Fobn Davis, whom he appoint- 
dere ed Executor, and who after the Teftator’s death entered into the- 
ifeft land. The plaintiff having obtained a judgment againft the fon, 
orts the land was fold tb fatisfy the judgment ; and the queftion was, 
upte whether the legacies were a charge upon the land, or not? 
ruta By THE Court :—Itis clear that nothing is given to the re- a 
‘eed fiduary devifee, but what remains after payment of the legacies. 
the Thefe are a charge upon the teftator’s real eftate. 
On , The money in the Sheriff's hands muft be firft applied to the 
our payment of thefe legacies, and the remainder muft go to the 
if, plaintiff. 
mest | Referrees accordingly were appointed to afcertain the balance 
on- due to the legatees. | . 
ted — 
tO _ Ra Ricup 
ind, 
the + * Decided at Cumberland, Nisi Prius, before Suurpen and Brap- 
rd - | FORD, Justices, in October, 1791. 


' $ Decided at Cumberiand Nisi Prius. 
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Ts oer in this aff was atendey o: c)NUneR 

fal money, in #783. AS E vefpbhting (<a 

the bills was fie Clear, the deféndant’s counbfe! «ont. as on 

aid pete Fe. 478i, no more could be recovered 
¢ value of age Ayres reduced by she fcale 





the gh tender ; and this, whether the bills w°> ofan ea 
ly, or late, daté. 1 Vol. Dall. Edit. Jie Jurys hel 
Sarpren, 7 Fai in pe ts to the: the 
of 1781 did cafe. The is av ex-ty) / 
a, and fhould Ea conftrued od filly; 3 and though « : 
ture may have piven powersto Auditors (who iver 6 
a Court of Chancery can apply themfelveste ©. > conic. 7 
ence of the party) e we are not to core it further. A fury @ 
has not in all sefpects the powsrp of th hefe Auditors, ai © ‘he 
cafe of reduced payments, though As uditors are re{irictec, ye 
Courts, and general referrees, have always gone on» he & a 
ice of the cafe. It would be a hard conftruGti» y. i 


ond the words. 
Verlia for the Pistntiee a : 
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Foxcrirr and Catréwat virfils Nictk. 









HIS was an ation of débt, ahd ifflie was joined on the 
plea of payment. It ed that the defefidant had~ 
paid the pina and all the i , except for feven years and — 
a half,, which he now contended oa to be deducted, a the — KI 
plaintiffs were Britipp {ubje€ts, and hot refident within the Abieri- 
can lines during the’ war. ‘The defenidanit’s counfelinfitted, thatthe 
point had been fully fettled in the cafe of Ofvorn verfis ping! 
Jiun's Executors 5 abd alfo, in that of Heare verfis Allin.+ But © 
the plaintiffs counfel endeavoured to diftinguith this cafe, by " 
provifig that the parties had an intercourfe : That Galloway was 
with the enemy while they were in Philadelphia, and that No. a 
glee the defendant, then lived within three miles of the city; and 
roight have come ia and gone. out at pleafure. They cited the 
cafe of the Executors of Meafe us Rhodes. There the moe = 
ney let out was the property of infants in Ireland, and the obli- af . @ 












ss 
- SR eee ee eee a ae Le 


* Tried at Berks, Nisi Prius, before Suirren and Braprozd, h 
Justices, in October, 1791. 
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Séexemt Court or Pennfyleania. 


Ne were cefcribed i the bond as truftees for the i An 199%. 
Berens: of ‘atereft was claimed; but pep teart org bh a hes 
jong 2 te trfonin whom the legal Pear vefted was 
kee) the covereft mmaft rom. urged, that the Federal 
pss: Verte Belle Wak ast Ne pp = 
2 ee britéth 4 ecur 
i pays ent of phe es soPeacs Snake 
rhe its countel; in reply, ft Awe 
(hot # herevet otty One is obliged thinch ty the lw, te or by rede 
ga en aoney, and is n6t allovied td pay it, he fall pay 10 


Se May | Virginia, which went to the of the’ 
Be. Whole Geb. mire that they all Fever the jek 
ge: : | vitat ake their jut debts; 18 a for the Cox 
hess *) dererine, Now, ina war, all intercourfe between 
Te tnen f oidden. The firwation of could not = 
, ae ame, 296. ¥. 2 Val. 31. Be Re 8 
Bee was out of esr § littes, and he was pig under our 
Be git us if € wetit within them, In the cafe wer 
en \.oge there was exprefs proof, that Rbodes, during 
Pe war, proraie to pay all the intercft, and that put an end to the 


ueftion. . 

. By rae Court :—It has been frequently fettled, that the 

debt being fufpended during thé war, no intereft could arife 

on it. Of the decifion of the Circuit Court we know ee 

havittg rio report Of it, tor # ftatemetit of fas, for ih 

frannier it ienitie Before thé Cotrt ; nor whether SS oe 

ceed helene 9h Ot argued the cafe fo 

8 ought to have béen done, if it was intended to have the p 

vidus decifion reconfdered. Tf the plaintiffs ited to tnake it 

pei, will have ah aiity fo to Wo, at dhe tetutn oF 
¢ ate 4M Of Opinion, however, that the iitételt © 

Murky tie wr hud Be Wedded ; that is for feven aiid & half 


Verdi&t accordiiigly.* 
o ugerfoll and Ti Ighihan, for the ‘plaintiffs, 
icant, for the defendant. 


Bonn ver/is Haas’s EXecittors. 


HIS was a Scire-“Pacits oh a mortgage © dated 15th Auguf 
per cont, current 
moacy 


1777, for the payment of £250 at 


* Se Fait: B. a. Ci 2 '5e Bt 23 
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Y491. money of Pennfylvania, in one year. At the time the ap 
~~ was executed continental money was depreciated, and at 

for one. ‘The plaintiff infifted that the whole fum thould be ~ 

paid in fpecie, and offered to prove that 4dam Haas, inhis life _ 

time, informed a Scrivener, that the money he had received wag 

as good to him as gold and filver; that it was fo, in effe, to 

the plaintiff; that he was fenfible thathe ought to pay her fpecie, 

and defired the Scrivener to draw a writing to fecure it ;and that 

Haas died foon after, before he had an opportunity of execut. 

ing any inftrument to fecure it to the plaintiff. The defendant 

oppofed the admiffion of this evidence : And 
By tHe Court :-—This would be, in effect, altering thecon, 

tra&t, and increafing the value of the money, in dire&t op. 

pofition to the a& of Affembly. It is fettled in the cafe of Leg 

and Biddis* that fuch evidence fhall not be received.. The 

evidence ftated, is not to explain the contra&t, but to prove a 

new anda different one: And if fuch an offerasis mention 

ereated any legal obligation, a different fuit muft be broughtto 

enforce it. The witnefs, therefore, muft be rejected. h ; 

‘The plaintiff thereupon fufferéd a nonfuit. . 


' Incranam, Indorfee v. Gress, et. al. 


and upon the trial the following fa&ts appeared :-—~ 
endants were the confignees of Cornelius Schenkhoufe of Am- 
fterdam, who had fenta confiderable quantity of goods to them, 
to be fold on his own rifque and account, with orders “to ree 
mit the proceeds in good bills of exchange, or in merchandize, 
as they fhould think beft.” The confignment being fold, and 
the defendants having remittances to make on account of other 
agencies, purchafed a bill from Bafe €% Soyer, (a commercial 
houfe of Philadelphia, at that time in perfect credit) drawn on 
Van Breinien && Sons of Amfterdam, for 7,500. guilders, which — 
they tranfmitted to R. H. Portener, their correfpondent at that 
place, and appropriated the amount in the following manner : 
Guild. Stiv. 
To Portener, 16 
10 


(i was an often ht on two Bills of Ex Pty 
de 


190 
The Defendants, ) 
being the balance, § 3°°° At 
* « Dall, 135. But fee, likewife, Dail. 267. Hollingsworth ver= ~ 
sus Ogle, 
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_» Actihe (one time the defendants tranfmitted to each of their 1791. 
~y-fpon cut, feparate fets of bills drawn on Portener, for the “~v~ 
Gro ~etpettively due to them, to be accepted and paid when 
y Spas bill was paid. That bill, however, which ftill 
+» whe hands of Portener, was protefted for non-ac- 
- non-payment; and, of courle, the other bills, that 
. it, fhared the fame fate. Schemkboufe then returned 
of his fet and the proteft for non-payment to the 
lefiring them to give him credit for the 
‘. aremittance on account of the goods fold ; but this 
‘s refufed, becaufe they alledged that Bafe ts 1d 
bona fide purchafed by them, as authorized factors 
fe and others; and that thofe interefted in the bill 
he damages, refulting from its non-payment, ac- 
eir refpective proportions. Upon this, Schenkboufe 
fent the fecond bill of his fet, together with a pro- 
* © .cceptance upon the fecond bill, to the plaintiff, who, 
i it w. siited, was the agemt of Schemkboufe, and that the in- 
- @orfemex: vas made merely for the purpofe of bringing this 
aétion. Another action was, likewife, depending againft the 
defendants in the name of Shenkhoufe, to recover the balance 
due on, the confignment account. 
After a defence on the merits, Dallas, for the defendant, fta- 
ted, that the. prefent a€tion was not maintainable in point of 
law; and moved for a non-fuit, on this ground, that the firft 
bill and proteft for non-payment being returned to the defend- 
ants, the fecond bill could. not afterwards be negociated. He 
contended, that, abftra€ted from the queftion by whom the lofs 
fhould be borne, it was fufficient to deftroy all remedy on the 
bill itfelf, that Schenkboufe had refufed to accept it in payment; 
denied credit for the amount; and exprefsly reforted to the ori- 
ginal account for the goods: Befides, it will admit of fome 
doubt, whether an aétion can be maintained on a_proteft, for 
noh-acceptance. E/p. 47. Marius 64. 73. 1 H. Black. Rep. 89. 
Ingerfoll and Coxe replied to the motion for a non-fuit, that 
no authority could be fhewn to prove that a fecond bill may not 
be negociated, though the firf has been delivered up. In this 
cafe the bill was only fent to the defendants, as it might have 
been to any other perfon, with a defire that credit might -be 
given forit; but if the credit was not given, the bill ought to 
have been returned to Schenkhoufe; and the drawer’s wrongfully 
withholding it can never be allowed to deftroy its obligation. 
As to the doubt, whether the action is maintainable on a proteft 
for non-acceptance, Doug. 55 will effectually remove it ; and 
we do not claim damages under the act of Affembly (1 vol. Dall. 
Edit. p. 23) but only the principal and intereft. 
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2791. Br rae Courr:—The objedtion is, in our opinion, 
aun ides slice, aria hitinne 2 eee ty 
the drawer, and defiring a remittance for the goods, m 
as a legal extinguifhment ofthe bill. It was fent by th 
ants as payment ; Schenkbou/é refufed to receive it in that lig 
and, accordingly, returned it.to the drawer. From that 
ment the bill was, in effect, cancelled; and Schenbboufe coyld 
sot sherwards nogocitt the Goede Sbjo® Sy 
fendants to an it. The remedy of the real * 


tiff, muft, thetefore, be Sounded on she original coutrad}' nd 
as we underftand that an aétion in that form is now : 
the principal point of the controverfy may be decided ‘in | 
‘without any expence or inconvenience. 


On this opinion the plaintiff fuffeted a non-tuit,® “| 


® Spe steam weld 


PP the Supe rhe ae de 
ob the Supr eme. pest eh nd py nou of the 
the defendants were on e in 
plaintiff, under the circumftances bi 
Coxe and Ingersoll infifted, that a tore ated” br a ming the 
‘intereft of Schenkbouse with thé intereft of others, fo as to hin 
of the poffeflion and immediate remedy on Basse & Soyer's : et chad) 
rendered D chenifelves liable for the lo, that had happened, Rotwitht 
corte kart sew yice § xy to make remittances jg 
ae meek 1724234- at here NP .4253- Ch ee 
227 1Ce ! ; 
Rawle and Dallas ¢ ed, oe the defendants had adted bong id 
ana the fpirit, ie aut aehy 3 8 done for Schenk: — 
precifely as th a8 9 for themfelves. “Nothing more ough to 
be exadted from a fa than reafonable ‘ vigilance and ftriét lity. 
It is nfual that there thould be “a factor, for Teveral merchants ; and 
if the vendee ofall their goods fail, they mruft bear the lofs. 10 Mady 
109. ally 493+ 494. Cowp. 479. 496. Vir. Abr.7. Price v. Ralston — 
ant. p.60. Portener would always be regarded as 2 trultes for the parties 
according to.their proportions, and Schenibouse might make him ace 


The Court left.the caufe to.the Jury, who found a Verdi& fot ; 
the defendants. | 
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Hoov’s Executors ». Nessrr, et. al. 


“SYHIS._ was an aétion (tried at the fittings in Philadelphia in 
Nov. laft) brought on a policy of infurance on the thip 
America, commanded by captain W’. Keeler, from Philadelphia, 
to, at and from Fayal, againit the defendants as underwriters. 
The jury found a fpectal verdict; which, after ftating the policy, 
the defendants’ fubfcription, and the arrival of the fhip at Fayad, 
on the 23d December 1785, proceeds thus: ‘ And the faid ju- 


dges rors further fay, that about three weeks after the faid Wi iliiam 
eevee. Keeler had fo arrived at Fayal, in the faid thip, he the faid*W#i/. 
ram ‘liam Keeler, at the requett of a certain captain Barnes, on the fug- 
gan geftion of Duncan Rofs did with and on board the faid fhip 
hile ‘ America, {ail from the faid ifland, in queft and purfuit of a 

|, bale certain floop called the Fy, whereof the faid Barnes was matter ; 
‘withs which faidfloop had been run away with by thefeamen, belonging 
ces in toher: and that the faid William Keeler did return from the faid 


purfuit, in the faid thip, within 8 days after the had failed from 
Fayal aforefaid; and that the faid thip afterwards, on the 31ft of 
% anuary 1786, was, by {torm and tempeft, wrecked upon. the 
iland of Faya/ and totally loft. And the.jurors further find, 
© «shat the faid W. Keeler, by his agreement with the faid captain ‘ 
Barnes, was to have received, as a compenfation for his fervices 
in going with the fliip America atorefaid, in purfuit of the faid 
floop, the fum of £100 fterling; and that’in going irom the 
ifland of J’ayal aforefaid, he had no view of, and did not intend, 
any exclufive profit or advantage to himfelf; but did intend that 
the benefit and advantage to be derived therefrom, fhould be for 
the owners of the faid {hip and him{¢lf, And whether the law 
be for the plaintiffs, &c. &c. they fubmit, &c. &e,” ‘ 
The caufe was argued by Lewis, and Sergeant for the, Plain- 
tiffs, and by Wilcocks and Inger/oll for the Defendants. P 
The Plaintiffs. contended, that the. departure from the courfe 
‘ef the voyage amounted to barratry, and could not be confidered 
as a mere deviation. As the confent of the owners is not fla- 
a ted,it cannot be prefumed, andin many of the cafes the want of 
a confent is relied on aga principal ingredient in barratry. It isnot 
» neceflary there fhould bea dire&t cvil intention: Lata culpa’ crafa 
negligentia will imount to barratry. Perkegs. Barratry is neglect 
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of duty,and amounts to barratry . It is faid, he in 

to benefit his owners as well as ay Maree ut to conftrue this as ant ‘ 
excufe would be produétive of fraud. The mafter may 
pretend great zeal for his owner’s interefts, and yet facrifice teat 
to promote his own. In the definition given by Parke, itis faid — 


p- 94, it muft be * tending to his own benefit”: This doesnot 


mean exclufve benefit. e mafter runs no rifk himfelf by go« 
ing out, but he might get £50 by it; while he honed i 








es 


of duty. Every wilful and ion ones: is agrofs breach: a 
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owner’s infurance, the mefe premium of which was mo 4 


Se ual to the price he was to get, for giving chafe to the Fly, 
The 


words of Parke, p.94, are “If it is for the benefit of his Li 


owners, aiid not for his own benefit, it is no barratry. ” But here the 
departure was with a view to his own private advantage. ra 
facrifices the policy, wages, provifions and the fafety of the 

for a paltry expectation of private gain. A mere error mi 
excufe ; but here it is very different, and if the principle be 
blithed there will be no ecurity for owners. The cafes put in. 
the books, fhew that the principle contended for by the defend« 
ants is not found. Deferting a thip is barratry. Parke 93—“Se 
when the matter of a thip defrauds the owners by carrying the _ 
fhip a different courfe.” Pof. Dié. His intereft is out of the 
queftion. So failing out of port without payment of the duties, 
is barratry, though the mafter gains nothing by it: And Juftice 
Buller {eemed to think (Parke 103.63) that breach ofan embargo — 
(tho’ perhaps done with a view to the owner’s intereft) was bar- , 
ratry. But when he has his own gain in view, the cafe is ftrong- 
er; nothing but pure intentions can purge the at: And in 
Vellege &9° Wheeler, Parke 100, ftrefs is laid on the circumftance,, 
that the mafter was a€ting for his own benefit. 

On the part of the defendant, it was urged, that here was a” 
plain deviation ftated, and unlefs the departure was clearly an 
act of barratry, judgment muft be for the defendant. ey 
faid, that in all the cafes refpeCting barratry ,fome circumftances of _ 
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fraud, grofs negligence, or evil and criminal conduct towards the _ 


owners, were ftated. 1 Tem.Rep.323. It muft be more than devi- 
tion ; it muft be fomething criminal. Parke 93. 1P9?. Did. 136. 
214. Cowp. 154. All define it tobe a trick, fraud, or cheat, upon 
the owners. ‘The definition, in Parke 94, is a good one; and we 
contend it muft be for the exclufive benefit of the captain to make 
it barratry. ‘There is no cafe which hints, thatthe captain may 
not connect his own intereft with that of the owners. In 
Stammer v. Brown. 2 Stra. 1173, it muft be fomething of a crimi- 
nal nature, as well as a breach of contract. Ifhe miltook-tonefm 
/y, the owners mutt bear the lofs. ‘The want of confent on the 
part of the infured is not fufficient of itfelf: So is Parke 335. 

The owners abide by all the mifcotidudt of the captain, but fuch © 
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gs imports fraud. There are fome inaceurate expreffions in the 


‘books, as that of “* wilful deviation”; but they muft mean cri- 
minal or fraudulent deviation. 
~ The opinion of the Court was delivered onthe 19th of Fanuary. 
MKwan, Chief Fuftice, after {tating the material facts, faid— 
This is either a deviation br a barratry. The nature of barra 
feems now pretty well underftood, and we think there ought to. 
appear fraud in the mafter’s conduG, before it is confidered as 
barratry. Barratry is a criminal act towards his owners, or an 
att done folely for his benefit, without the confent of the owners, 
We do not difcover in this cafe, any marks of criminal mifbe- 


. haviour, and the judgment mutt be for the defendants. 


“SHIPPEN, Fu/fice.—It isa mere imprudence of the matter, 
and for that the owners alone are anfwerable, 
YEATES, Fuffice, concurred, but gave no feparate opinion, 
BRapForD, Jif :—As this is a mercantile queftion and di- 
vided a very reipectable jury, I think it right to ftate my opi- 
nion pretty much at large. Sy 
"The fpecial verdict flates a voluntary departure from the due 
courfe of the voyage, without any neceflity or juft caufe. This, 
will, therefore, difcharge the policy, unlefs the circumftances at- 
tending it, prove it to be (as the plaintiffs contend it is) an ac. 
of barratry. 
Before I take notice of thofe circumftances, it will be proper 


to afcertain what is meant by barratry. It has beer. often defi- - 


ned, and its general meaning feems now as well fixed, as that of 
any other term known in the law., From comparing thefe defi- 
flitions, it appears, that the terms ‘¢ villainy, knavery, cheat, mal- 
verfation, trick, deceit, or fraud of the mafter,” are ufed as fy- 
nonimous with it. The adjudged cafes, from that.of Knight & 
Cambridge (a) in 1724, down to that of Nut & Bourdeau (>) in 
1786, {peak the fame language. ‘There is no cafe of bai 
in which we may not perceive fome fraud, or criminal, condu&t, 
in the matter. ras By of port without payment. of duties, 
is not an exception: This is faid to be meget but, it is more; 
it is evidently a fraudulent and criminal act, expofing the fhip to 
forfeiture; for the difhoneft purpofe (c ) of putting money in his 
own pocket. Sometimes, indeed, it is difficult todiftinguith the 
lower {pecies of fraud, from the higher degrees of mere mifcon- 
duct. But one thing is clear, if the fats are not ftrong enough 
to import fome fraud, or criminal conduét, in the mafter, what- 
ver name we may find’to his conduét, we capnot call it barratry. 
The queftion then is, do the facts, found by the fpecial 
erdict, fix any fraud, or criminal conduét, on captain Keeler.” 


$2 If 


(8) Modi Ld.Bay. (6) 1 Term Rep. 323. 


1792. 
ww 


(c) Comper. pe 152s. 
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1792. If they do, it muft be, either becaufe the departure was without ~ 
wr~ his owner’s knowledge, or becaufe it was made with a view to. 
his own private benefit. It was not much urged at the bar, that — 
every deviation without orders, amounted to barratry; yet, as — 
this was the very point, upon which I have redfon to ie the 
jury divided in opinion, I will notice jt. - It is true, that i j 
of the commercial cities of Europe, a deviation without the ows 
ner’s confent will not difch einfurers. It is foeftablifhed ~ 
in France (a) Amfterdam (b) urg (c) and Rotterdam (dj  & 
But this is the operation of pofitive ordinances. No fuch regu. 
lation is known among us. On the contrary, Lord Mans RC 
Jays down the rule in 1 Bur. 347, in thefe words: “If the voy. 
age is altered, or the chance varied, by the fault of the infured, © 
or of the mafter, the owner ceafes to be liable.” Parke in p.336, 
is clear, that “it makes no difference whether the infured were 
or were not confenting to the deviation.” If the term infured — 
is thought equivocal, W eee is more exprefs, and in p. 165 fays; 
«it makes no difference whether the owner of the flip, or the prow ~ 


prietor of the goods, were or were riot privy to the deviation.” 
In Elton €s’ Brogdon (e) the deviation was againft theexprefsand 
pofitive orders of the owners, yet it was not barratry. Cafes 
might be multiplied ; but the point will not bear further com. ~ 
ment. ee 
But the mafter’s intention was relied on by both parties. It — 


was admitted, that if the mafter had deviated with a view to his — 
private advantage alone, and without intending any benefit to 

bis owners, it would have been barratry. ‘The law is fo, and the 
reafon is plain: Such conduct imports fraud on the face of it, 

It is a cheat upon the owners and /écretly putting in his pocket, 
what belongs to them. On the other hand it was agreed, that ~ 
if it had been for the exclufive benefit of his owners, it would not. 
have been barratry: And why not? Becaufe it is impoflible to — 
impute fraud to fach difinterefted conduct. The cafe before ws” 

is a middle cafe between the two I have mentioned. The maf- 

ter did intend the profit he might have gained, fhould be for the’ 
benefit of his owners and himfelf ; and, while the defendants ~~ 
urge, that his attention to his owner’s benefit renders it a mere 
deviation, the plaintiffs contend, that the private views poifon 
the whole tranfaction, and make it barratry. Inconveniences 
appear to refult from either conftruction, and I think it would 

be mifchievous to give the captain’s condudt, from this circum- 
fiance alone, a definite name. It does not of it/e/f fufficiently im- 
port cither fraud or fairnefs, to acquit or condemn the tranfac- 
tion. Cafes may be put, where an attention to hisownintereft may @ 
not be inconfiftent with the general purity of the mafter’s yi : 

Such §— 


(a) 2 Magens 174. (5) 2 Mog. . (c) Ib. 73: (d) The gi 
(¢) 2 Stra. 1254. 
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was the cafe in Elton & Brogdon. On the other hand, the 1792. 
mafter may unite a {mall intereft of his owners, with a greater Gent 
one of his own, yet we may difcover a difhoneft heart, regardlefs 
of their effential interefts.. In every cafe therefore of this kind, 
we muft weigh every circumftance, and form our judgment from 
the impreflion of fraud, or fairnefs, which the whole tranfaétion 
makes on our minds. 

Taking into view the whole conduct of Keeler, I cannot dif- 
cover any fraud or criminal conduct. Here was an act of pita- 
ey committed in open day: The purfuit of the F/y was, in itfelf, 
a meritorious action; and if Keeler had been the owner of the 
America, he would have been applauded for it. The whole mer- 
eantile world feems interefted in the fuppreffion of fuch villany. 
He is folicited to employ his veffel on the occafion ; he ftipula- 
tes for a compenfation; and though he expected to receive a part 
of it himfelf, i that muft have depended on the pleafure of 
his owners. It would have been “heir money, earned’ by their’ 
fhip ; i the captain might honeftly expeét, that they would ap- 

ove his conduct and reward his exertions. It was a fudden’ 
fhing we cannot fay that he knew of this infurance; or that he 
was aware of the confequences of his deviation. Here are no’ 
marks ‘of knavery, or even of'a difregard to_his owner’s interefts, 
It was an imprudence ; and he is anfwerable for it to his own- 
ets; but the infurers are difcharged. 

For thefe reafons I concur with the reft of the Court, that 
judgment muft be for the defendant. 


Caron, Aflignee of the Sheriff, verfus M‘Carry. 


ath 
’ 


EVY had obtained a rule to fhew caufe, why the pro- 
ceedings on the bail-bond fhould not be ftaid, on the 
round that the plaintiff had accepted the defendant’s appearance, 
by filing a declaration in the original ation. This he contended 
was a waiver of bail, and cited Highm. 153. 157. Lilly P. 
R. 86. Barnes. 257. Rich. Prac. 132. Poph. 145. 

Heatly, in reply urged that the Engli/b pra€tice had never been 
extended here ; and if it was, the declaration ought to have been 
delivered, before it could have had effect. 2 Terw. Rep. 112. 
1-Cromp. 94. Impey. Prac. 94. Rule. B. R 23- 24. 

By THE Court :—It has.been the practice in Pennfylvania 
to file declarations before appearance. In the cafe of f{ummons 

* the a&t requires that it fhould be filed days before the return 
day. It has never yet been determined, that the filing a decla- 
ration is a waiver of bail: We have no fuch rule ; and, — 

ome 
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1792. fome {ubftantial benefit is to be derived from adopting the py 
tery! tice contended for, the Court will not alter the ufual cov 


Rule ditcharged, q 
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Jackson verfus VanperspRercie’s, Executor. ~~ 
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HIS was an aftion SORES to recover the amountofg@ 
bond, in favor of the eftatrix, which the Executor had _ Fs 
d. The plaintiff claimed it as a legacy, under the follows 
ing words in the will : « Item, I give and bequeath unto Af, 
«< Fackfon, wife of Wilkam Fackfon, all my wearing non 
ufehold furniture, plate, linen, books, and every moveable. c 
« e ewhasfever. ” The Teftatrix then proceeds to givea | 
ef legacies in cafh, and bequeaths the oe and refidue of the. ¥ 
eftate to Samuel Robi ifon, and others. Her perfonal eftate a 
about £2000, principally out at intereft ; but the had no teak 
eftate. 
Er sarge for the plaintiff, urged, that the words. were broad. 
q to cover the debts dueto the Teftatrix. He weiecreh Gl : 
0. p- 1. ¥ Ath. 273.177.,180. 4 Mod. 156. 1 Ven, 
che. 173. Co. - 6.1 P. Wms. 267. Brown 127. and, without _ 
reading the authorities, defired that the point might be rew » 
ferved: But, a 
By THe Court:—We have no doubt at prefent. The 
meaning of the Teftatrix is plain enough. If the plaintiffs 
confiruction were right, all the reft of the will would be def- fi. 
troyed. In this cafe, moveables muft be confined to things of © | 
the fame nature with thofe before {pecified. Let there be a : 
verdi€t for the defendant, with liberty for the plaintiffto move at 
for a new trial, if, on confideration, he think his pofition tena. 


ble. : 
Verdigt for the Defendant,“ 
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Mercier verfus Mercier. 









HIS. caufe ftood on the lift for trial. Duponceau moved 
for a rule on the plaintiff to file his warrant of Attorney. 
ut, By tHe Court :—It has been often ruled, that this, 7 
application mutt be made before plea pleaded. : 
Rule refufed. 


Nessit 
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Nesstr verfus Pops. 


SHE defendant had, at a former term, obtained a rule to try, 
or non pros. At this termthe defendant’s counfel, not re- 
ing this, defired the plaintiff to continue the caufe, which 

he agreed to, and the Prothonotary entered a continuance accord 
ingly : But, immediately after, difcovering that he had a rule 
on the plaintiff, the defendant acquainted the oppofite counfel 
with it, and gave notice that he fhould infift upon the rule. 
‘This day the caufe was called andthe defendant moved that 
it might be ordered on : The plaintiff objected ; and infifted that 
entry of the continuance was conclufive. 

_By rue Court :—Such an entry cannot be conclufive. 
This is a mere miftake ; and as it was immediately difcovered, 
and notice given, no inconvenience arofe from it. If the plain- 
tiff had futfered any thing by it, it might have been another 
matter: But here he could fuffer nothing: If he was ready 
for trial when the entry was made, he muft be ready when the’ 
miftake was notified to him. 
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Jongs qui tam, verfus Ross. 


HIS caufe was fet down for trial. Ingerfoll, for the plain- 
tiff, moved for liberty to amend the declaration, and 
flated it as a fettled practice, even in gui tam a€tions. 
The Cuier Jusrice, faid, if you amend, the defendants 
will be intitled to an imparlance and cofts. 
Moylan for the defendant : We cannot oppofe the amendment, 
but we afk no imparlance. The plaintiff may amend at the bar, ° 
and we will gogon to trial immediately. 


Bem AaPren FESR. 


la-. 
Rule accordingly. 


SAME CAUSE. 









ck | N order to prove certain paflengers, imported by the defen- 
; dant into the State, to be convicts, and to have undergone 

tH 4 ‘punifhment, in the Spiel-Houfe of Hamburg, in Germany, a com- 
4y miffion to examine witneffes in that city had been taken cut. 

* This was returned by the commifhioners, containing a written 

© @ - teport of the names of the perfons confined in the Spiel-Houfe, 

fs ia 1786, and of the offences for which they had been cone 

Le. , 
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1792. ed, certified by a clerk of the Chan > to have been: Gquedl 
wan by the late direétors of the Spiel: in his prefence, ar 
that of the commiffioners. The return was objected to, pry 
' By tHe Courr:—This is not a good execution of ‘the 
commifliion. ‘The teftimony is not taken under oath: | 
to the paper being evidence in itfelf, it is not an official pape 
certified by the officers, who had, at that time, the cuf. 
tody of the Spiz ee the. books. They {tile themfeh 
the /ate directors. maggie mires admiffible | 
evidence. rat * 
: t wre : 
Gorcerat ¢f al. verfus M‘Carry. tag 
- fig 
HIS was an action b t by the indorfors, the payegs — 
againft the acceptor of a Bullof Exchange ; which w 
drawn in France, and had nd bad been feveral times indorfed, and judg. — 
ment was confeffed by the defendant, fub to the opinic ony 
the Court,—whether poffeffion of the bill and proteft wanheill 
ficient evidence, without further proof, that the plaintiffs. had 
paid the fubfequent indorfee ? Or, was prima facie evidenceof — 
fuch payment, fufficient, unlefs contrary evidence was orale 
ced, on the part of the defendant? The caufe was argued onthe ~ 
15th September, 1791, by Rawle and Duponceau, for the plan: a 
tiffs, and by Jngerfoll for the defendant. 
For the plaintiffs it was urged, that wae general prinepley be 
the poflefhion of the bill and proteft, in this enemas’ ab 
as in England, is fufficient evidence of the property ; | a 
bill , however, was a French bill, and in France, the pe = efhon 
would be deemed conclufive. Ordon. Louis 14. A&, 11 3 -and 
that the objection was too late after'a judgment confeffed, when — 
the matter muft be treated as if before a Jury of Inquiry.” 
Lovelace 154. 278. In-mercantile cafes a greater’ latitude | 
evidence is always admitted, than in cafes of any other defcrips 
tion. Thus, the proteft of a bill is fufficient proof of a des 7 
mand of payment. If, indeed, the potion: ot a foreign bill ~ 
is not regarded as the beft evidence of the plaintiff’s property, 7 
te refulcing inconveniences to commerce would be injurious mj 
the higheft degree. Commiffions muft iffue in every a€tion ona” 
bill of exchange, to eftablith- payments in every different place; © 
in which the-different indorfees may chance to refide. Itis 
true, that there is no authoritative precedent ; for, the cafein 
Ld. Raym, 742, is a mere loofe note, made on the report of a : 
few merchants, and the decifion (which clearly proves toom 
if any thing, to wit,. that the receipt onght to be on the el) 
may: have beengiven under circumftances of fufpicion ; but the © 
univertal 
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F univerfal filence on the fubjedt, ftrengthens the principle that 
arifes from the fpirit of commercial negociation, and. public con- 
yenience. The defendant’s contract is to pay the amount of the 


ee. ‘There is internal 
evidence in the bill itfelf, that it had paffed into the hands of the 


_ different indorfees ; and, therefore, the plaintiff’s recovering the 


eflion, affords a ftrong prefumption of their having paida va= 
table confideration for it ; and fraud ought not to be inferred, 
The original parties.to a bill are the drawer and payee ; but an ins 
dotfor engages in the tranfa€tion, perhaps, without their knows 
ledge or confent ; and, confequently, lefs evidence fhould be 

uired from the payee, than from the indorfor. Burt the pof- 
fefhon of the billand proteft is evidence of an authority to 
demand its contents. 1 Dall. Rep. 193 : It is prima facie evi- 
dence of property ; and, as fuch, muft be conclufive until: it is 
contradicted. 5 Burr. 2688. 

For the Defendant, it was anfwered, that in this aétion the 
declaration muft ftate, that the plaintiffs had paid the indorfee, 
nor would the omiflion to do fo, be cured by a verdi€t. Doug. 
617. If it is material to alledge the fat, it muft be material 
toprove it ; and the general rule is, that the party muft pro- 
dace the beft evidence in his power. The poffeffion of the bill 
and proteft is merely prefumptive ; and, from the very nature 
of the tranfaétion, better proof muft be in the power of the 

Even the acknowledgement of the obligor will not be 
received to prove his own bond ; the attefting witnefles muft be 


examined. In Ld. Raym. 742 the cafe occurred ; and it was 


there decided, that poffeffion of the bill and proteft was not 
fufficient, without producing a receipt frony the fubfequent in- 
dorfee ; and this rule not only remains uncontradicted, but is 
recognized, in Lovela/s 177, where the author defcribes the proof 
to be given in an action like the prefent. "With refpect to the 
argument arifing from the place where the bill was drawn, it is 
enough to obferve, that though the /ex /oci may tegulate the 
hature of the contraé, it cannot prefcribe the nature of the evi+ 
dence to be produced in our Courts in fupport of it. 

The Judges now ( Fan. 1792) delivered their opinions /eri« 
atimas follows : 

Braprorp, Juice. This is an adction brought againit the 
acceptor of a bill of exchange, which had been feveral times 
{pecially indorfed, and the plaintiffs are the firft of thofe indor- 
fors. At the trial the plaintiffs gave no direct proof of pay- 
ment to the laft indorfee, infifting that poffeflion of the bill and 
oe was fufficient, or at leaft prima facie evidence of it, 

tether it be fo, or not, is the point in queftion. 

It feems to be fully fettled in Death verfius Serwonters (a) 
T 
(a) Luca. 888. 


179% | 
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1792: that by a fpecial indorfement of a bill of exchange, the ind 
worm parts with his right and difeharges the acceptor as to any p 
ment to him; and that he can regain his property only by 
ing up the bill, and making payment to the lait indorfee. 
fame doétrine is‘laid down in Brunetti and Lewin, reported 
ae Carthew 130, and aftérwards on error in Lutch, 896. wh : 
it is held, “ that if the bill has. been’ fpecially yt eas bay 1 
« plaintiff, he cannot recover, unlefs at the trial there be ome 
«* dence of payment to the laft indorfee.” a. 
This payment, therefore, is a material part of the plaintitig: 
cafe. ‘They {tate it as fuch in their declaration 5 and rightl F 
for, it is clear, from the cafe of Brunetti and Lewin, that if it 
were not ftated, the omiflion would be fatal(a) Beingama @ 
terial fact it mutt be proved. % 
‘The plaintiffs do hot appear to deny this; but they cont 
a that poffeflion of the bill is prima facie evidence of prope ei 
ea it. ‘Thisis the cafe with bills payable to bearer, and fometimes i 
‘as when the bill is payable to order. But, among bills payable to om. 
der, there is a familiar diftin@tion between thofe which are {peci- 
ally indorfed, and thofe which are indorfed in blank. Poffeilion — | 
of the latter is evidence of title; and Ld. Mansfield affigns the 
reafon in Peacock verfus Rhodes, Dougl. 611. * Bills indorfed in 
« blank, fays he, are confidered as bills payable to bearers 
“ Both pals by delivery: And poffeilion proves property in both 
cafes.” But bills Ceciafly indorfed do not pais by delivers | 
and, therefore, poffeflion does not prove property in them. “3 
The laft indorfee may transfer his right either by indorfem 
or by accepting payment from the indorfor. [f the firft a 
been the cafe, and the prefent plaintiffs had claimed as his indora 
fees, it isclear, they mutt have proved his hand writing. Pol. 
felfion would have been no evidence of that: Why then fhould) ” 
it be cvidence of payment? ‘The one is as material as the o- | 
ther, and itis as eafy to prove areceipt, as to prove an indorfes 
ment. 
But the cafe of Mendez verfus Carreroon, (b ) if it be law, 4 
goes the whole length of determining this queftion. It. was 4 a 
doubted at the bar; but I agree with the reft of the Court, © 
that there isno ground to fulpectits authority. It is neither a 7 
denicd, nor doubted, nor is its principle fhaken, in any fub- ° 
: fequent cafes. On the contrary, ithas all the fupport we can 
reafonably expe€t, that of being anded to us, in our abridgments © 
and elementary treatifes, as eftablifhed law/(c ¢: | 
If this cafe needed any confirmation, it ftrikes me that the 
fame principle is to be difcovered in Pigot and Clark, reportedin © 
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(a) Carth. 130. (6) L. Raym. 743- (c) 4 Vine 265. Cums 4 
Bill, Ex. Dig. of Cas. x 2 Low. Dict. Love) SSe Kidd, 













Ake 
my Te ae 


oat . feb 3 ; | - > 
Susreme Court ‘or Pennflianias. 


© Sih 126. and 12 Mod.’ 192. There the plaintiff who-was 1° 
_ the payee, had indorfed the bill, and afterwards brought, this ““W 
» > aétion ageiatt the acceptor; It was obje&ted, that the plaintiff’s. 
' _ right had been transferred by the endorfement ; and that he could 
" got maintain the aon ; but the Court held, that theindorfement, _ 
‘being ix LJank, did not neceffarily import a transfer ; and they add 
Po i fe) but if the blank had been filled up, the indarfee a/one could, 
cig ¢ maintained the aétion.” This atoncediftinguifhesa fpecial — 
- fom a general indorfement; and proves that the poffeflion of a_ 
bill, {pecially indorfed, is no.evidence of a right to its contents. 
But the plaintiffs rely on the cafe of Morris and Foreman(b) 
determined in this Court, where it is faid the Court held, that 
« the poffeflion of a bill of exchange is evidence of an authority to. 
« demand it contents.” ‘This is but a fhort note of the cafe, ~~ 
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yin @ without any fate of faéts; and feems to me more extenfive 
imes  @ __ than the principle of the cafe will warrant. I have examined — 
oor. mm the record, and enquired in the facts of that caufe, and that. 
ech: the decifion may be underftood I. will ftate’ them.. It was an 
ion _aétion between the original parties, brought by the payee a-. 
the gainft the drawer, upon a bill drawn under a. particular agree- 
‘din ment, refpecting the damages in cafe of a proteft. Morris re-. 
rer: mitted this bill to London on his.own account, to his correfpon- 
both =o dents Clifford and Ty/ot, who_had no intereft whatever in its 
Ty 5 “@  _scontents ; but with this indorfement : « Pay to the order of Ciif- 
a ford and Tyfot.” The, bill. being protefted, this action was 
cot - brought ; and the indorfement appearing on the bill-and proteft, 
ae A , the defendant moved for. a non-fuit, infifting that the action 
dor. © could be brought only by the indorfee ; but the Court held that. 
Pof- the ation.was maintainable in the name of the_ plaintiff. Un- 
ould der all the circumftances before them, the Court-doubtlefs con- 
eo OF fidered the indorfement as.a mere authority to.receive the mo- 
a | ney for the plaintiff’s ufe, and not as a transfer of, theintereft. © 
S| In this view it is no more than what was ruled long ago in_ 
aww, Oo Debers verfus Harriot- Show. 164. There the, plaintiff had ’ 
was _ indorfed the bill as follows : “ Pray pay to Dy value on m ; 
urt, 9  account.”* And it, was objected that the plaintiff's interche 


her om Was transferred bythe indorfement. But it being proved that D. 
ub- " had no intereft,in the monies; and the indorfement being 

“B= * on the plaintiff’s account,” it. was held, that no intereft paf- 
fed, and the action was, fuftained,. In ftriétnefs, perhaps, it 
ought to appear on the fact, of the indorfement(c) whether it. 
was intended as.a transfer, or an authority ; but be this asit 
may, the principle which governed in the cafe of Morris and 
Foreman, does not inany degree interfere with the prefent de- 


cifion. 
T2 Theaes 
(2) +12. Mod. 193. (6) 1 Dall. Rep. 193. (¢) 2 Burrs t2ag7an 
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Casts ruled and adjudged in the 


The inconveniences, which might refult from eftablithing hing & 
ftri&t a rule of evidence, were ftrongly and ftruck ‘me 
forcibly on the argument ; but, ona clofe infpection, they 
difappear, or be found to be balanced by oppofite advantages, 
‘The payee may avoid them if he will, by a general indorfes” 
ment, which is now the moft common, and is faid to be 
the moft properone. The difficulty fuggefted, of tracing pay- — 
ment to the feveral indorfees, may be avoided by a general Teceipg y 
of the laft indorfee on the proteft. | or. 

Befides it is a real benefit to the mercantile world, that bills, ’ 
may be thus reftrained. It isa defirable fecurity againft acei- 
dents and fraud ; even bank bills, ocrally payable to bearer, ; 
are framed in this manner for diftant remittances, eps i 
made payable to order and fpecially indorfed, the payment ~~ 
can be to no one but the indorfee. If the acceptor pars = | 
a bill, fpecially indorfed, to any but the indorfee, it is clear ae 
the cafe cited by Judge Yeates, as alfo from Doug. 617. that = @ 
he muft pay it over again. To admit that poffeflion is any evie 
dence of right in this cafe, would be to make all bills, in effe@, 
bills payable to bearer ;—would multiply loffes, and encreafe the 
temptations to theft. : aa 

Upon the whole, I am np fatisfied, that as the plaintiffs gave 
no evidence of payment to the laft indorfee, they were not in- 
titled to a verdict, and that judgment muft be entered as in) ~ 
cafe of a non-fuit. ; 3 

Yeates, Fufice, concurred, and delivered his reafons at 
large. a 
Riis: Fuftice. 1 alfoconcur. I acknowledge that, on 7 
the argument, I thought differently, from an apprehenfion that 
the courfe of mercantile negociations might be obftrued; —~@ 
but, on confidering the cafe immediately after the Term, I was. |” 
fully fatisfied, that both on principle and by Jaw, the mere holdi 
a bill of exchange, cannot entitle an intermediate indorfee to 
upon the acceptor for payment. 

Upon principle it cannot be ; becaufe, when a man indorfes an 
accepted bill, fe parts with all his right to the indorfee, for a «7 
valuable confideration, and, as to bim, the acceptor is difcharged ; 
the right of calling upon the acceptor can never be regained, but 
by taking up the bill from the laft indorfee, and paying him 
the movey. Some evidence of, this payment mutt be neceffary ; 
otherwife, one who finds, or jteals, the bill, might fue the accep. 
tor, and he would be an/werable again to the laft indorfee, who 
never having received fatisfaction would furely recover from the 
eccepior. ‘The ufage, on enquiring, 1 find to be sow, what it 
appears to have been in Lord Holt’s time, that when the laft in- 
dorfee receives the money from an intermediate indorfee, he 

gives 
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has the legal and equitable right to fue the ac- Ww 


¥ Se cafe of Méndez v. Carreroon, in Ld. Raym. 742. does. 
| got ftand alone: Ins Lutw. 888, the fame principle appears 
> jman adjudged cafe, upon a writ of error. ‘The Court fay, that 
_ when the payee has once indorfed the bill, the acceptor is en- 
tirely di ifcharged as to bim, unlefs he becomes again intitled to re« 
ceive the money by an actual payment to the indorfee. 

Some later cafes have the fame afpeét, and no cafe appears 
to the contrary. 

M‘Kean, Chief Fuftice, after recapitulating the faéts, and 
authorities, proceeded in the following words : 

The acceptor of a bill of exchange is only liable to the laft in- 
dorfee; for, all the prior indorfers have parted with their interéftin 
it, ate prefumed to have received a valuable confideration for it, 
and can, therefore, have noright to the money a fecond time. But 
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wards receives back the money from a prior indorfor, fuch in- 
dorfor acquires a new title to receive the money from the accep- 
tor, by fuch rece | So that at the time this a€tion was com- 
nienced, the defendant was liable to no perfon but the laft indor- 
fee, or to the prior indorfor, who had paid him. This is by the 
"@ cuftom of merchants, as appears in the cafe of Death v. Serwen- 
°@ ters, Lutwyche. 888 and Lewin v. Brunetti. 8098. The plain- 
at tiffs have accordingly alledged, that they paid the fubfequent 
—@ _indorfee, but offered no proof of it, except to produce the bills 
OM 9:79 and protefts. ‘This is not fufficient ; they fhould have produced 
' areceipt from the laft indorfee, or ‘tome witnefs, or evidence 
d; @ ofpayment. The ufual evidence in fuch cafe is a receipt at the 
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as foot of the proteft. 1 Ld. Raym. 742. Inthat cafe the mer- 
nf a chants, who had been fworn’ refpecting the cuftom, were of 
all io opinion, that this was the on/y evidence; but we think with 


Lord Holt, that if payment be any way proyed, it is 


an fufficient. If the defendant fhould pay the plaintiff the a- 
a. mount of the bills, and the laft indorfee fhould hereafter fue 
d; him, what can prevent him from recovering the money ? The 
ut defendant cannot prove that he had.been paid by the plaintiff, 
m™m who may have come into pofleffion of the bills by trover, bail- 
Er ment for a {pecial purpofe, or by fraud, Why was the action 
p- not brought in the name of the laft indorfee ? If it had, the 
ho holding of the bills might have raifed a prefumption, that the phin- 
be tifls were agents forhim. ‘The cafe in Ld. Raym. is in 
it There the plaintiff not only had poffeffion of the bill, but had 
n- ‘been fued by the fubfequent indorfee, and a judgment was a- 
he gunfthim. What might be admitted as prima facie evidence 


in 
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if the laft indorfee protefts the bill for non-payment, and after-_ 
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“tyes Casts ruled-anid adjudged in the ' 
#792. in other cafes,. will not doin fuch acafe as this, fince the cut 
“v~ tom among merchants By gros to it as appears from all h 
writers and colle€tors of cafes, from the report by Ld. Riym. 

until the prefent time. “There is a cafe referred to, in 3 Term, 
Rep. p. 127. which alfo confirms this do€trine. ae 

Let judgment be entered for the defendant, as in cafe of & 


non-{uit. 
















Foxcrarr verfus NaG.e. 









ITHIN the four firft days of the term, Inger/oll andy” 
Tilghman moved for a new trialon the point of g © 
mifdireétion of the judge.” Serjeant objeéted to the rule, no © 
notice in writing of the intended motion having been given) 8, 
is required by the rules of the Court. The counfel for the ~ 
plaintiff then eiged> that the point they wifhed to agitate was & 
left open by the Court, and referved for argument in Bank ; at. 
leaft, that they underftood it fo, and that they did not confider ~ 
notice as neceflary, where a liberty of moving the point wags — 
referved in the prefence of the parties at Nif Prius. But, at any © 
rate, the miftake was a fufficient ground to difpenfe with the 
ftri€tnefs of therule. In 4 Burr. 2271. the miftake of the 
attorney inducedthe Court to difpenfe with the four day rule. Sere — 
jeant. In the rule of the K. B. there is a provifion that fuch amo. 

tion may be made after the four days, “ om /pecial leave being 

afeed and obtained.” . 
By tHe Court :—There was no point referved on the “9 

trial of this caufe. The Court had no doubt in their, minds; ~ 

but, as it was a great national queftion, we fhould have had 
no objeétion to a more folémn argument. We, therefore, 
told the Fury, that if the plaintiff’s counfel defired to have, | 

the queftion re-confidered, they would have an opportunity.” 

: of moving it atthe return of the Pofea. This motion is de © 
rectly in the face of the rule, and cannot be fuftained. 


: ' Rule refufed.. ._ a 
















































Crayron’s Leflee verfus ALsHOUSE. 


HIS caufe was carried down for trial, at the laft Ni Price, 
usin Northumberland County ; but the defendant refufing-~ 
to confefls /eafe, entry, and oufler, the plaintiff was non-fuited.. 
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the premifes in difpute, and conducted the defence ; that he 
had no notice of the trial ; that he had been obliged to attend 
the argument of another caufe at Philadelphia, about the fame 
| time ; and that he did not previoufly know of the holding of a 
~ Court of Nii Prius in Northumberland. But, 

By tHe Court :—Notice of trial was. given to the defen- 
dant in the caufe ; and the non-fuit has been regularly entered. 
It was not neceflary to give notice to Evan Owen : For, where- 
ver alandlord means to take defence, he ought to make him- 


felf a party on the record. 
The rule refufed, 
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Sere. Barr verfus Craic.* 
et | TPVHE circumftances of this cafe were as follow: Henry 
the Banks, of Virginia, withing to remit a fum of money to 
dsp ames Barr, the plaintiff, requefted the defendant (then in 
had oa irginia, and to whom Banks was alfo indebted, in partner- 
ore, = thip with Preefon Bowdoin) to take a charge of an order for 


£ 800 on Meafe & Caldwell, of Philadelphia, upon the terms 
pecified in the fubjoined receipt, which the defendant gave 
upon the occafion. 

““ Received, Richmond, 21{t Fanuary, 1783,0f Henry Banks 
«an order of Daniel Clarke, Efg. on Meafe & Caldwell, for 
“ the fum of £800 Virginia currency, on an infurance policy 
* of the {chooner General Wayne ; which I promife to return 
“ him in ten weeks, or to account with Preefon Boudoin, for 
“ one half, and Fames Barr of Philadelphia, for the other.” 





a Signed, “© Fames Craig, Sen’r.” 
Pris: by virtue of this order the defendant, on the 4th of Fune, 
fing 1784, received [771 7 0; and the prefent a€tion was brought 
nd all to 
< ‘ * Nisi Prius, before the Cutcr Justice, Suipren and Baaprorp, 


Justices. 


? ea” se 
', Wilcocks now moved tofet afide the non-fuit, and to permit — 17 
“athe caufe to be tried, on an affidavit of Evan Owen, in which vw 


4 was fet forth, that the deponent was, in faét, landlord of — 
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£52 Gamne: talline adjudged in the 


to recover one half of that fum, with intereft, as money tad 
and received to the ufe of the plaintiff. But, befides a genes 
ral count for that purpofe, the declaration contained a 
count, fetting forth the particulars of the cafe; the order; and 
the receipt of the money. It, likewife, appeared, that the 
plaintiff having fued Henry Banks, Standifb Forde became hig — 
bail, and asa means of indemnifying Forde, Banks depofited — 
with him a certificate for 8000 dollars. In relation to that ags 
tion, an agreement was afterwards made, on the 24th of Ope 
ber, 1789, between Philip Barber, the attorney in fact of Heme 
ry Banks, (who had alfo an affignment) and the plaintiff, tothig 
effect ;—« that judgment fhould be entered in favor of the 
plaintiff for the whole amount of the debt; but that he thould 9 
only receive {500 that he fhould thereupon difcharge Forde 
from his obligation as bail ; and, as to the refidue of his dee 
mand, he fhould wait the iffue of a fuit againft the defendant, 
Craig, and divide whatever might be recovered from him, wih 
P. Barber, Banks’s attorney.” This agreement was madeafse 
ter Barr’s attorney had difcovered, that the caufe of action wag 
ajoint debt due to James and Robert Barr, though the ation 
was inftituted inthe name of James Barr only. But judge 
ment was, accordingly, confefled in April Term, 1790, for 
the whole fum claimed by Barr, towit, £1358 17 8; a Cay © 
Sa. thereupon iffued ; and Forde, the fpecial bail, having then 
fold the certificate depofited with him by Bavks, paid the full “4 
amount of the judgment, with intereft and cofts, to the the. “@ 
riff, referving the balance to anfwer fome other claim again ~“@% 
Banks ; the theriff on the 31ft of Fuly, 1792, paid it overte © 
the plaintiff, Barr: But Barr, on the fame day, after dedu@- — 
ing £500, paid the balance, £887 15 2 to P. Barber, in. & 
compliance with the terms of the agreement, on which the 7 
judgment had been confefled. It further appeared, that Banks 
‘* Boudoin were indebted to Craig, in afum exceeding the amount 
received under the order upon Meajfe & Caldwell; and thatin 7 
September Term, 1788, Craig had iffued a foreign attachment 7 
againft Banks £9 Boudoin, which was ferved upon Forde, as-gat- | 
nifhee ; and in which judgment had been obtained, but no Scire 
Facias had iffued. 

The caufe was tried, onthe general iffue, at the Nif Prius 
in March, 1792, before THe Cuter Justice, Surpren, and | 
BraprorD, Fuffices, ; when AM. Levy and Ingerfoll argued 
for the plaintiif ; Randolph and Lewis, for the defendant. [i 

The defence refted on three propofitions: ft. That Henry, 
Banks was to be confidered as the perfon really entitled to receive, 
the money; 2d. That the defendant had’a right to retain it im |) 
fatisfaftion of the judgment on the foreign attachment: 
And 3d. That the action was not fupported by the evidence 5 7 
mn 
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much as the only proof. of the plaintiff’s intereft is. the 
given by the defendant for the order on Meafe && Cald- 


ing an action of a higher nature, is no evidence on the 
neral count for money had and received. Bull. N. P. 145. 
131. Nor could any perfon bring this action, who was not 3 
D to the afumpfr. Ep. tos. Cro. E. 369. 

Phe plaintiif’s counfel, on the other hand, contended, sft. 
That the money received by Craig, was the money of Barr ; 
and the moment it was received, it was held in truft for Barr’s 
ule: to retain it, is contrary to Craig’s own promife, and to 
the principles of equity ; and a promife to account, is tanta- 
mount to a promife to pay. 1 E/p. 23. 1 Stra. 264. 626. 
ad. That a partnerfhip debt cannot be fet off againft a feparate 
debt ; and, therefore, as Craig was the creditor of ks and 
Beudoin, he could not difcount his demand from the feparate 
property of Banks; which was the prefert cafe. 3d. That 
there was nothing collufive or fradulent between Banks and 
Barr, inrelation to the judgment. The latter, findi ae 
his ation was erroncoully initituted, was obliged to make ufe 
of fome addrefs even to fecure immediate payment of a part of an 
honeft debt ; but the right and the remedy for the balance 
were clearly left open. 4th. That the aétion is well brought, 
andought to be fuftained. Yelv. 23. 4. 1 Vent. 318. 332. 
Bull. 133- Doug. 139. Cowp. 443- 2 Bl. Rep. 1269. L. 


Ray, 303" 
e Carer Justice delivered the following chatge to the 
» after ftating the evidence on both fides of the caufe. __ 
MsKean, Chief Fuftice:—The plaintiff had, unqueftionably, 
a good caufe of aétion, at the time of inftituting his fuir: But, 
it appears that at that time alfo, the defendant had a good caufe 
of action againft Henry Banks ; and, accordingly, attached cer- 
tain monies belonging to Banks, in the hands of Forde, who 
was the fpecial bail of Banks, in another aétion, brought againft 
him by James Barr, the prefent plaintiff. Judge He felag 
entered, and a Ca. Sa. iffued in this laft men i 
the bail became liable for the debt ; and, accor > d 
that Forde paidthe amount, with cofts, to the fheriff; who 
paid it over to the plaintiff, and took a receipt in full: This, 
then, appears to be complete fatisfaction ; and the plaintiffa 
parently ought never to recover more even from Banks; unilefs, 
perhaps, the cofts accrued inthe action now wings before the 
payment by Forde in the other aGiion; as im the cafe of feve- 
ral fuits againft the drawer and indorfors of the fame promiffo- 
sy note. 








U But 


* By tee Courr :—The form of the action need not be la- 
boured by the plaintiff’s counfel. 


ay. 
% 
_ ’ 


17926 


is not aétually fet forth in the fpecial count ; and, ~ 














































eA Casts ruled “and adjudged in the” 


1792. But, after fuch proceedings, what reafonable ground’ cat} 
Wr~w alledged, why Barr faoald vecdber tle money in queftion Fron 
Craig, to whom Banks was juftly indebted ? It ‘is’ thar 
the arrangement permitted Barr to take no more than {£500 out 
of the depofitin Fordés hands: But, furely, the act of Bary 
cannot prejudice the right of Craig ; and Craig, by virtue’ of” 
the foreign attachment, was entitled to all ‘the property belongs 
ing to Banks in Forde’s hands, beyond what was ity to 
fatisfy pl den ain for which Forde was bound, and his own — 
bona fide claim. Craig had a lied upon the whole money? It © 
was, in effect, hisown. Since, therefore, Barr took the whole 
amount out of Forde’s hands by virtue of his judgment, and 
difeharged Forde from his obligation as garnifhee in Craig’s Fos 
reign attachment, it is confonant with every principle of a 
and equity, that the receipt of Barr fhould avail Craig, asa 
full difcharge from the prefent demand. Either Barr received — 
all the money for himfelf, or he did not: In the former café) 
this action cannot be fupported ; and in the latter he has with — 
drawn, under colour of his judgment, a portion of Craig's 
funds, for which he muft be anfwerable, in an independent — 
fuit ; or the amount may be fet off againft the prefent demand, 
I impute no fraud to the plaintiff; but his fecret agreement with 
Barber, however honeft, cannot affe& the defendant. Itap  ~ 
pears, indeed, that four creditors were ftriving, with legal vig 
lance, to obtain a legal advantage ; and the only queftion is, 
who has fucceeded? In the opinion of the Court, the plains 
tiff muft, on this occafion, be confidered as having received the 
whole debt that was due to him from Banks; and the original 
confideration of the debt, on account of which the order was 
given, is extinguifhed in the judgment. 
BraprorD, Fu/tice; If the plaintiff recovers, I think it muft 
be upon the count for money had and received: And it 
pears to me, that the plaintiff had a good caufe of attion at the 
commencement of the fuit. He received this money undef an 
engagement to apply it to the payment of the debt due to Barr, 
He was merely a truftee ; and while the debt was unfatisfied, ~ 
the intereft continued: But, I conceive, that as foon as Barr's ~ 
demand is extinguifhed the truft ceafes : And in fuch cafe Barr, ~ 
_inhis own name and for hisown ufe, has no longer ademand ~ 
on thismoney. This is an equitable action ; the defendant unm _ 
der the general iffue may go into all the equity of the cafe; and 
unlefs it appears, that he cannot in confcience and equity retain 
the money, unlefs, ex eguo et bono, he is bound to refundit; 
the verdict muft beforhim. Confidering that Banks is infolvent, 
and that he is indebted to Craig, I cannot fay that it would be | 
gia wey to retain this money after Barr’s debt is fatis- 7 
ed. 
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pre liquidated and included in the judgement confeffed in 1790; 


ud t is fatisfied, and it is legally difcharged on re- 
. The whole amount of the debt and cofts was actually 


. But, it is faid, this judgment was, by a previous agreement, 
to operate in Barr’s favour, to the amount of no more than 
5003 the balance was paid to Banks's attorney ; and, there- 
, Banks is ftill indebted to Barr. This may be true be- 
‘tween the parties; but how does it operate as between Forde 
‘and Craig ? For, the law will not fuffer Barr to give this tranf- 
aétion one operation upon Craig, as to himfelf ; and another as 
to Forde. Were the money in Forde’s hands was attached, and 
judgment obtained. If Craig proceeds againft Forde, the gar- 
nithee, Forde, will fhew the judgment at Barr’s {uit, and that he 
was legally compelled to pay above £1400, by virtue of that 
peceing: This will be an anfwer to Crajg’s demand: And 
why ? Becaufe it isa payment and difcharge of a regular judg- 
ment. Now, if the garnifhee can hold up this to Craig as a real 
‘fatisfaction and payment of a juft debt, Craig can hold itu 
as fuchto Barr. Noman will be allowed to blow hot and'co 
If Barr received this money, on account of his judgment, he 
had a right fo to do ; but themhis debt is extinguifhed. If he 
did not receive it on this account, then he had no right to it at 
all; £887, on which Craig had a lien, was wrongfully receiv- 
ed; and Craig may confider it as money received to his ufe, 
and fet it off inthis ation. Suppofe Craighad fued Barr for 
this £887, how could he defend himfelf? By infifting that 
there was_a bona fide debt due from,Banks; and that he receiv 
edit in payment and difcharge of the judgment. Then, in 
this ation, he fhall not be allowed to deny, what he mutt 
afirm in that. If only £500 had been all that was due to Barr, 
and yet, for the purpofe of protecting the money from the at- 
tachment, a judgment for £1,300 had been confefled and the 
money received, I think Craig could have recovered it from 
Barr ; and yet, has the cafe, as the plaintiff reprefents, this very 
afpec&t. Here is an, aétion, in which judgment could never 
have been recovered ; judgment is confefled for £1,300 ; though 
£500 is really to be paid to Barr, the refidueis withdrawn 
from Craig, and paid to Banks. Upon the whole, the plaintiff 
is reduced to this dilemma : Either it is a full payment and dif- 
charge of his debt ; or he has unconfcionably received £887, on 
which Craig had a lien, and for which he is accountable to 
him. In the firft cafe, his caufe of aétion is extinguifhed ; = 
Ua the 
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Now, it appears, that all Barr’s demands againft ‘Rawk 1792. 
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1792. the latter, Craig's demand againft Barr, exceeds Bary 
ev demand againft him. In either cafe, the defendant ought t 


— 


have a verdict. 
Vernict for the Defendant. 
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FTHIS was an adtion for mefne profits, after 3 corny i 
ejeciment. It appeared, that fubfequent ta ther oo Nee 
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Let there be 
Judgment accordingly.* - 
WENN verfus Abams. 


HIS was an action of afismpfit, brought in the year 1 79#. 

The defendant pleaded non-affumpft, iffue was thereupon — 
joined ; and in Yanuary, 1792, the defendant obtained a rule 
for trial or non pros, with notice at bar. 

Heatly now moved that the rule be made abfolute. But Morris, _ 
for the defendant, urged, that as no declaration had been filed, — 
the caufe was not at iffue, according to the direflions of the 
act of 1766. 

But, By tne Courr:—The declaration muft certainly be 
filed before trial ; And, when the plaintiff accepts a plea, it is am 
engagement that this thall be done ; and a waiver by the defen- 
dant of any advantage from the omiffion. If the objection had any 
weight, it ought to have been made when the rule was obtain- 
ed at thelaftTerm. As the plaintiff then fubmitted to the rule, 
he fhall not now elude its operation. 

Judgment of non-fuit. 
AUSTIN 


* Brapronp, Justice: Having been counfel for the plaintiff, I 
give no opinion in the decifien of the caufe. 










Supreme Covat op Penn/jhvania. 























> Austin verfus SNow’s Lelie. or 


a N Error.—An aétion of ejectment being referred, the re- 
| ferrees found for the plaintiff, with cofts, but without da- 


a "a, an ing the cafe, Lewis contended, that this was bad, 
‘damages Sint effential to the award of cofts. It is fo, evenin - 
ejeétment, at thisday. 3 Bi. Com. Say. Law. Cofts. 4. 2 
a. 1051. He alfo urged, that the judgment was entire, and 
covid not be reverfed as to the cofts, and confirmed as to, the 
refidue. 
», erfoll {aid, that cofts might be given where damages were 
he er, 3; and —- hese net dias Law of Bed. 365. 
oe. ‘and that judgment might be affirmed for part, and reverfed for 
| 2 L. Ray, 893- 4. DB. 1534. 11 Co. 56. Befides, 
62. ; this was a reference where niceties were difpented with. It is 
Wee: aligning that for error, which is for the plaintiff’s advantage. 
ae THE Court :—We are here upon a point of Seathice. 
<* a The ufage of referring ejeftments, as well as accounts, is very © 
ancient ; and it has been the conftant ufage to confirm awards, 
although no damages, or cofts, are found. It would thake 
many judgments, were niceties to prevail, 


Judgment affirmed. 
‘ 
79t. 
1pon Stewart ef al. verfus Ross. 
rule 
rris, COMMISSION was iffued, on the part of the defen. 
led, dant, and-various interrogatories filed, defigned to be 
the put to different witnefles. The return of the commiflion was 
meet by all the commiffioners ; and it ap that the plain- 
y be . was prefent at the taking of the depofitions ; but, to cer- 
‘a tain of the interrogatories no anfwers were returned by fome of 
fein. : the witneffes, and thofe which were anfwered by one witnefs, 
any were not anfwered by others. The plaintiff objected to the read- 
sine ing the commiffion: But, 
ule, By tHe Court :—Had the execution of this commiffion 
been ex parte, it would not only have been informal, but fubftan- 
‘ 7 exceptionable. As it is returned, however, by the com- 
TIN mifhioners, on the part of the plaintiff, as well as by thofe-on 
the part of the defendant, it is to be prefumed, that the wit- 
nefles knew nothing about the fubjeét matter of the interroga- 
rt tories, to which no anfwer is returned. At atty rate, it is a wai- 
, ver 


: “< 7 a ‘ *.} " 
; PP as Dabo by rig ye 
ie a ae 
ro: es ~ 


x58 Caszs*ruled and adjudged in the 


1792. ver of the right which the plaintiff had to the anfwer of the wij 
wer~ refs; and,on that id, we hold the evidence admiffible, © 


The Bank of N. A. verfus M‘Kuicur. i: 
HE defendant was fued, as indorfor of a promiffory note. 
drawn by S. Sidman, on the 1oth February, 1785, payable 
in forty-five days. Notice was given to Sidman on the day j& _ 
became due, and to M<Knight four or five days after; which 
the defendant now contended was wer ne 
By M‘Kean, Chi ice, (the other Judges declining} 
niga opinion aaa of Sete intereft in the Bank). t = 
feat the revolution, it was not ufual to give notice to the indo = 
for, or even to call on the drawer, as foon as a note became du 
it would have been confidered as harfly and _unreafonable. & 7 
fince the eftablifhment of ‘the bank, a rule has been introduced; 
and as thefe notes, lodged in the bank, were often accommoda. — 
tion notes, it was highly reafonable that notice fhould be given — 
in a foort time. What that time ought to be has not been di 
termined. ‘Two or three months would certainly be too loi 
and a day may be too fhort. I would not ingly law down a rule, 
but leave it to the ‘Jury as a queftion of faét. They muft there. 7 
fore judge for themfelves, taking into confideration - the ufval 


practice at that time,* 4 
Verdi& for the Plaintiff. ¥ 3 
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orc. 
© 
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Stewart verfus Bippack. = 


; : cy . | 

N Error. Detinet for Conneéicut money. On report of refer . | 

rees, finding a certain fum in Conne(ficut money due to the 

plaintiff, judgment was entered for the value, in Penn/yloania 

money. ‘The judgmnent was reverfed by oramibegtet  & 

that the Court here could give the fame judgment that the . ae 
below had given. But, on confidering the authorities, he aban- 
doned the point. - 


Ratsron Affignee verfus BE. 


N 1785, a judgment was obtained in the Supreme Court, im 
a caufe removed from Philadelphia Common Pleas, againik. ~ 
Charl: 

* See 1 Dall, Rep. 252. > & 














































StPrime Court or Penn/ylvania, 189 


4 Charles Hamilton, who, in 1789, was declared to have become 1792. 
 pankrupt, and by verdi€t was found to be fo, from the 12th Feb. wand © 
4788. ‘There was a reference under the judgment. A report — ars 
tas made on the 27th Nov. 1788, and confirmeds A T¢f.Fi. Fa. yas 
’ was afterwards iffued to Lancaffer County, and levied on certain Sr eae 
lands,’ which had been fold by Hamilton fubfequent to the judg- 
iment, but before his bankruptcy. On this cafe.two queftions 
- drofe: Firf, whether thefe lands could be affeéted by the judg- 
ment and execution iffued after the bankruptcy? Second, whe- 

@ judgment in the Supreme Court, in/a'caufe removed from 
Phutbse County Common Pleas, binds lands in. Lancafter 
nr 
Re urged, that this was a difpute between two contendi 
creditors, both of them having a lien, before the aét of bankruptcy. 

The bankruptcy, therefore, cannot affect their rights. The act 
only fays, that a judgment fhall be no lien againit the reft of the t abs 
‘ereditors, fo as to affe&t them; and operates only where the claim ae 
is by the general creditors. The cafe in 1 Wms. 737, goes on ‘oiae 

this ground: ‘That the legal eftate never was vefted in 

rater, but in the aflignees of the bankrupt, and therefore the" 
ae Chancellor ordered the money unpaid to be paid into their 
oie hands.” ‘The cafe cited then is in point. This is not the eftate 

* | of Charles Hamilton that our execution is levied on, The opi- 
=) @ onion of Juftice Suirren, in 1 Dall. 371, is full-to this point. 
As to /fecond point, the powers of the Supreme Court are the 
fame as thofe of the King’s Bench, & the lien is commenfurate with 
its jurifdiction. 1 Lilly Ab. 509. Cro. Fac. 246. It has been the 
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7; 4 underftanding, that judgment in the Supreme Court, in a 1 Bees 
7 caufe removed, bound land in all the counties of the State. ce 
‘i On the other fide,’ it was faid, that as the judgment was not 


executed before the st the judgment creditor had no 
fight to come againft the purchafer. If it had not been for this 
purchafer, it is clear he muft have come in with the reft of the 
creditors; and it is not reafonable, that he fhould defeat the pur- 
chafe to benefit himfelf. So that his’claim is both under, and 
“@ sin oppofftion to, the purchafe. The diftinction taken between 
_ egal and equitable eftates cannot be the principle of the'cafe in 
P. Wms. for the confequence of that would be, that he who has 
‘the legal eftate would be in a worfe fituation, than he who has 
only the equitable eftate. 

It was alfo faid, that the analogy, between the Court of King’s 
Bench, and the Supreme Court, was not perfect. This is a judg- 
ment in a caufe removed, which can only be-tried in the county 
from whence it is removed, and the whole purpofe of removing 
‘is to bring the caufe before other judges, and not to enlarge’ the 
effe&t of the judgment. This is illuftrated by the fi€tion which 
authorized the ifluing a Jef. Fi. Pa. Befides, no cafe is 8 

duce 
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160 Cases ruled and adjudged in the 


1792. duced to fhew, that if a caufe be removed from an inferi 
——~ in England, into the King's Bench the judgment wil bin 


oT ee Gait oimaniaanaeesiet delenial hentia 
ded, in the two cafes cited by the counfel for the plaintiff, from 
P. Wms. and Daitlas's Reports. he hey Nw 
fideration, in order to enquire, what ‘had been the p 
other counties ; and, being fatisfied in that refpect, in Y 
term, they were all of » that a judgment in in the ey 
Court, in a caufe remov thither from any inferior court, ras 5 
lien ao ee ee ere eh 

Having been of counfel in this caufe, Fuflice B 4 


gave no opinion. 


















April Term, 1792. 





















Ross et al. Executors verfus RirTENHovuse. 


N this caufe a verdict was taken for the EY or 
te the opinion of the Courton a cafe ftated. 
ment, the Judges recapitulated the facts and rag 
counfel, and delivered their opinions /eriatim in 

terms: 

Mean, Chief Fuftice: This cafe is, in brief, as follows z= 
The Britifh floop Active had been captured as prize on 
high feas, in September, 1778, and nie ht into the 
Phi ia, ‘where fhe was libelled in the Court of 
of the State, held before George Ros, Efg. the then me 
on the 18th day of the fame month. The four perfons, 
whofe ufe this ation is brought, claimed the whole itn 
and cargo, as their: exclufive prize; but Thomas 
mafter of the brig Convention, a veficl of war be ing 
the State of Penn/yluania, claimed a moiety for the : 
himfelf, and crew; and James Fofab, mafter of the floop Ge 
rard, a private veffel of war, claimed for himfelf, own a 





* Mr. Hale Grabam, an eminent conveyancer, held, that thefe ju 
ments in the Supreme court did not lands generally; andit 
not been ufual for perfons living in the country, to apply to the 
thonotary of this tourt for lifts of judgments; which Mr. Bird, @ q 
being asked by the Court, cipvieede 


































Surasum Court oF Pennjyloanity 


ty allowing a fourth for the four s be- 1792. “ 
the claimants were citizens of the, Slaten vw 
pabde wereld er, on the oP? ya RS 
8, and a general verditt given, in the proportions above-men- ‘ 
tioned, which was confirmed by the fentence of the Court, 
Gideon Umftead ‘and the other three perfons, were. American 
on board the Aéfive ; they hed sien pupn. tin. geaton 
confined: him and. the other mariners evelidl The Gone 
aconteft was kept up for the command of the veffel. 
vention and Gerard came up with her, and the queftion was, 
_ whether'the four American mariners had fubdued reft of the 
grew'before thefe veffels came in fight ; that is, whether hoftil- 
ties had then ceafed? The jury were of opinion, they had not, 
and gave the verdict accordingly. 
-« Gideon Umftead and the three other mariners a ed from 
the fentence, to the Courtof Appeals of the United States, 
whichjon the 15th of December following, teverfed the fen- 
tence of the Judge of the Admiralty, and decreed the whole to 
the appellants. ‘The Judge refufed obedience to the decree of 
fat, and paid.a meicty of the net proceeds of the prize in~ 
i We tothe treafury of the State, taking a hond of fm from 
: a the defendant in this:aétion, as treafurer of the State. 
which bon: this: action’ is brought. The Eaccmges of Facies 
Ros, the obligee;: vhaving been previoufly faed- in t the. Court of 
—" Pleas, for the fant of Lancafler, m.this Statey.for 
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. money {o paid, and judgment being obta aint. them. 

je | default, fault without any. knowbledge of a Fae wha 

rgu: won estab tin Seveees queltinn». laze ban facto or Je 
s of a ftated.as follows :. 

wing crit. Had the Court of -Appeals:jurifdi@tioh. t0.3 

ada la gia Oy» Jury nw a 

} me wads Had thet -withoyt the intervention of another Jury? . 

the the Court.of Comnion Pleas of Laricafer guar 
rt of ‘in. the a@tion by! Un:/iead. andnorhets, againft the 
ralty’ xecutors of the Judge; or fhould not the decree of. Court _ 
os i. ‘Appeals have been carried into exeeution, by that ¥ 
, Sor ame Admiralty, without the aid or intetferepee o 
reffel common law court? ° 
ten, » 3de.Canvan action be maintained on thisdoamds roan 
ig to whnuhepond: is virtually to difobsy the .Court,of, Appeals, and 
ates, the laws of the land, if: that Court had of right/a\power to de- 
Gee cide contrary to the general verdict of a Jury? ange 
and » 4 the. plaintiffs, without having defended, or given notice to 
TcW, prefent defendant of the fuit. in the Court of gt pe Pleas, 
judge fapport an-aétion on this bond ? 
fo 4 I conceive it proper to premife, that 1 took notice at the time 


this-aQion was firft brought to trial in this Court, « that — 
x 


7 
3 






162 Cases ruled and adjudged i in the 2 ia 
. the bufinefs was before: the Court of Appeals of the that 
States, in December, 177%, Lhad the honor to be Prefident gf 
that Court ; but declined fitting on account of my ¢ 

with this State as Chief Juftice, and otherwife ; and: th 

fame reafon ftill fubfifted. That the nest thing to giving a hi 
per ra. cite 7 jor endeavor to give general f no; F 
which c eae y be attained by our deg. 
fign of the prefent » both Court and Jury = 
fome meafure interefted, as yAveut li. citizens af} 
via. For thefe reafons, Tepe a with, that fome 2 
mitight be adopted for trying fe in the Supreme Cor 
the United States.” This fition was then dusted vest 
& Juror withdrawn ; but, it feems,. our expeétations have 


Ns 


dilappoimted, and we are obliged, ata, to decide the conte mt 


10 determine the firft queftion; we muft take into 
tion the a@tof Congrefs for ere€ting tribunals competent 


ternline the p of captures, pafied the 25th November, 
19778; the faint fedtion 0 which is in thefe words: 


« That it be,.and is recommended, to the feveral 
« Legiflaturedin the Coleniaa, as foon 2 poll, is 
* rect Courts” a Fae or give’ Jf are the 
“ now-in “being, 

«¢ the Bala 


46 trials in 

“ the refpective™ het 

fection provides’ © that inal = ini. er aaberd 

“ Fa, the Congre/t, or # fuch perfon am hen as ee 
int for of appeals) &c.” | 


a of General Affembly 
1778, intitled® aby a€t-for: rfl 
allows appeals’ from: that "Court nt 
the determination of 0 the? fats tr the Jory, —_ 
“4° a re without ae neas or ap 
ngrefs on the 1 1780 rele 
— that ¢ mater te ag 
« the ufage of nations, anil mot by PeThie. has been'the 
— in boise snare the. bf bee of nature andiea- 
on, is in ates the in others, by 
the mincipal Taek the country aides fades oat, SS 
facilitate or improve the execution’of its decifions, by any’ ver 
they thall think beft, provided the great univerfal law remains 
unaltered. Now, why may not afadhrees stefpecting the capture from 
an enemy by citizens of the fame State, and in which 
foreign nation, or perfon, is concerned, be determined by aJury, 3s 
well as in other cafes? This-mode of afcertaining a faét doneon 
the high feas, to-wit, who were the captors of a prize, “a 









Supreme Court or Pennfjlvania. ~ ea 163 y : 
che contending parties are all citizens, or venga of the fame LF eit 


sree oan Tony na show s 
| fs Sequired on land, I I do not Gane % tp 
" ‘mations is counteracted, or it inged by it. ; ate 
' » In England, if piracy nt > 
| -helda fpecies of treafon, being contrary tb te 
: | Sie commen aw by ant wate eae 
Formerly it was izable by the Admi 
eed by the rules of the ciyil laws but the ft ae eh 
ot 15. eftablifhed a new jurifdiiion for this purpofe, en 
seceds according to the ae of the Common pret 
spedent of an act of Parliament changing. common. 1 of 
arialin: Europe, and introducing the trial by ury, which. remains 
an-force an ay ga to.thisday. If this” can Reso, where 
. dife is the ¢, afortieri, it may be done in Matters of meum 
@ tuum. 
«Its. then, appearing to, me, that the Congrefs and Legiftatiite 
of Petnfylvania had power and authority wma the alteration, 
dn, the mode of trial of fa€ts litigated bet izens, it re- 
mains to be enquired, whether i verdict in the! gre fent’ cafe 
was capable of re-examination by the Court of, Areal without 
vanether Fury. The genius and {pirit of the’ ‘Comnion. Lawof 
, which is law in. Penn/ylvania,, Dai ut Ager a fen-~ 
ekence or judgment of the lowe Court, fe i enialah 
werdict, to be controuled, or reverfed by the hig 
wnlefs for error in matter of law, apparel upon te ¢ face of the 
necord... 3. Black#.. 330. 379. 1 Wiis: sc. This is €n- 
forced by Maa of Affembly of the gth tember, %) 
jn-clear and exprefs words, i in. the very cafe ands con 
ewhich a& was pafled in compliance with the aé& ts 
of the 25th November, 17755 and ee vg 
unlefs from the verdigt of a Jury ; he S at 
jeét matter, and meaning that the nate not. be fre-ex- 
amined, or. appealed, from; but that.an a ol might be made 
notwithitanding,with refpect to any error fn matter af law. The. . 
advantage of viva. voce evjdence over written, ° ‘in the pk 
tion of truth, will hardly be controverted at this day in the 
ed States; and the Court.of Appeals had_nof Se ob :» 
oof feeing the witneffes onthe trial, or of fo well Knowing: the 
credit due tothem, relpebhixely, as the Jury. 
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For thefe reafons, and, others, which I hall onsit for thefake. .” oa 
of brevity, Iam forry to be obliged. to fr. that, in my juds~. ‘o - 
ment, thedecree of t Yeh os 3 of -Aj was contra’ .2 o¢ 


sthe provifions of the act of Congre/t, an of the General ie. 
fembly, extra-judicial, erroncous and void. Tam ftrerigthened 
im this opinion by the true_conftruétion of the tefolve of “Con-° * 
greft, of the 1 shy Fanucry, 1780, to wit, that the trials in the. 
portly 43 1 >. “fe Dein 
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164 Cases ruled wd adjudged in thie 


. néw Court of A thing eet deebdding tothe: ufageouts — 


tions, and not by wp mich pn, that the Court: 
sa) a ok ought to ae eon 


non r¢, jaratores. Inf ¥ 


notice one of them: © It rather feems to me, that the 


had no other way of obtaining the execution of the decreesin q 


their favor, but by the aid of the Court of Appeals, orof ‘Ad. 


sens and io Court of Coramon: Law has any jurifdi@tionin 4 


Dongil S72. 3 Term. Rep. 344 4 Term 
Ste apes all. Rep. 22 1 Wils. 211. Andyalfo, 


an aétion will not lie schists: Joige Sorshovbe dceetaonia ; 


Cro. Eliz. 80. 397: 1 Mod. 184. 185. 2 Mod. 218: Rar 
388. 391. Raym. 465. 2 Ld. Raym. 767: © 

Sunrvuik, Fut.” "This is a {uit i A 
from the defendant to the plaintiffs’ teftator, for ‘te fum of 
£22,000, on a fpecial’ for the repayment and reftita- 
tion of the fmol 11496 99 by the faid George Roftjthe 
Judge of the State Court » ‘to the 
treafurer of the State of Pen vania, a3 the fhare and divi. 
dend of the faid’ Staté, in and out of the prize floop’ Aéive, 
according to the verdiét of the J ‘on the trial of the a 
in the Admiralty Court of the faid State, in cafe oe 
Ros thould thereafter, in due‘courfe of law, be 


the fame ry erty to the dectee of the Court Appedele . 


the cafe of the faid floop AAive, “and forthe indemnification‘of 
the faid George Rofi, from all a€tions and demands, which might 
arife on account o his having paid the faid moncy to the defendant. 

As a foundation for the prefent fuit, the plaintiffs. produced 
a record of a recovery in after County againft them, ‘for 
the fum of £3248 4 7 1-4, at the fuit of Gideon Unpead, 

_Artymus White, Aquila Rumfdale, and Devid Clark, in anvac- 
tion of a/fiunp/it, for money had and received by the teftatorGeorge 
i to the ufe of them the faid Gideon Um/lead, and others. 

judgment appears to have been taken by default, and the 
damages aflefled by a Jury of Inquiry. 

It is ftated in the cafe; that the defendant had no notice of this 
recovery ‘till after the ual judgment. © It, therefore, feems to 
have been agreed, that whatever defence the defendant’ 
have made, if he a been pri to that action, he may availlam- 
felf of in this. pee tam queftions arife on the cafe: 

1ft. Whether the Court of Ap of Congrefs, were com- 
petent to decide the queftion of prize, and the confequent 
tion, who were the captors to w. om the prize fhould be "a9 





7h i dale’ + 
As my 0 oF stent eadchete nis im favor of the defen. 7 


dant, it wi ver have bea Prong ‘any thing a 
peined | but af thepeave infifted upon, I briefly i 
appellants 


ae ‘in. 
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Surreme Court oF Penn/fylvaniia. ‘Ws 
ary, to the verdiét, of the Jury, in the State Couttof 1493. 
Spbapeertige ts, 2a 
pad, Was the ation of Um/tead, and others, againft the Judg 
; of his own decree, cognizable in the Court of C 
‘Giese in Loncafer Coun fx vegies eae 
As to the firft. queftion, I own I am not convinced, that 

the fovereign power of the nation, vefted 4 Bie joint — ani 
eommon confent of the people and States of the Union, wi 
iahe exclufive rights of war.and peace, and with the confequel 
and neceflary powers, of judging in the laft refort of the 
.ty of captures on the ocean, can, either one or found law, 
be from deciding an appeal, both of faéts and law, a- 
rifing, in cafes of prize, merely becaufe they had recommended 
to the States to pafs laws to eftablifh Courtsof Admiralty, for 
the trial of prize caufes, in which the faéts were, in the firft 
inftance, to be tried by Jury, according to the courfe of the com- 
mon,law.. 1ft. Becaufe, in the nature of things, and according 
tothe.courfe and practice of all civil law courts, all decifions in the 
Courts in the laft refort, upon appeals, are made upon a view atid 
fall confideration of both faét and law. 2d. Becaufe, i 
appeals from the inferior Courts would, in moft cafes, be vain 
and nugatory. 3d. Becaufe, ocherwife, no fteady. and’ uni- 
form. rules of decifion could be eftablifhed; and foreign 
nations could never know, or confide in, the grounds of 
our decifions ; and it does not appear to me material, that, 
inthe prefent inftance, all the parties were American citizens. 
And laftly, becaufe, imthe prefent cafe, Congre/s has explicitly 
referved the power of final decifions upon appeal in all cafes, 
As to the fecond queftion, whether an action is fuftainable in 
the Court of Common Pleas in behalf of Umftead, and others, 
againft the Judge of the Admiralty, for the money he. diftri- 
buted according to his own decree, I acknowledge I cannot dif- 
cover any principle, er authority in law, upon which fuch an 
aétion can be fupported. It is not now to be made‘a queftion, 
whether the Courts of Admiralty have not an exclufive jurifdic- 
,tion over all queftions of prize, or no prize; and alfo who are the» 
captors of,prizes, and how diftribution fhall be made ; t er 
with the power of enforcing their own decrees : Thecafes of Linde 
v. Rodney, Le Caux v. Eden, and Camden v. Home, fully fertle the 
point. ‘The jurifdiction of the Admiralty feems, likewife, to be 
exclufive in many cafes, where the queftion of prize feems to be 
at reff ; as where the Admiralty has decided that a fhip taken is 
no prize,ex.gratia,in the cafe of aneutral veffel. In that cafe it is not 
- competent for a common law Court to fuftain a fuit for the ille- 
{- gal capture, but anew libel is exhibited in the Admiralty, to 
f q compel the captors to agcount to the captured. 4 Terms. 
. ° 385. 
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385. So in the cals of ie Coen sea, BOS an a€tion for falf 
imprifonment would not lie n Law,’ the 
i rifonment was merely in ce of taking a ite, 
the fhip bad been acquitted. 1 kndw ‘cafe. 
share he common I igh scm aboeagane ae for 


pad out al. the Coote ah confoquence of 
as prize ; and that iy where hms dat i 


all demands rel 
sc age in. the h captors.” ae od | 


cafes, aétions at law | Ae ted againtt the penis; - 


bug it mutt be afcertained are the agents of thi 
captors ; for, ake thice irk eho! Admiralty to feetley ts 
af other perfons  Rediiet ts uw A ‘of og 
the ede tere io Cathe ph bod hot in m4 ae | 
this was the cafe of Camden verfiis Home. 4 Term> Repi'9%a, 
What is the cafe'before us? A judge of an - eeu 
of Admiralty condemns a prize, declares who are the'¢a 
and orders a diftribution accordingly. On *ppeal to the Sup. 
rior Court of Admiralty, that Court reverfes his judgmentyend 
direéts a different ribution. The Ju ju dge below refules’ts 
obey the fentence, and perfifts in uting the proceeds” Car a 
the prize agreeably to his own decree. A fuit is brou 
to. compel the Judge wo perform the deere of the B a | 
Court. Was thecafe, or queftion, ain at reft, or was there 
not fomething now to be done by the uperior Court to nforee 
ihe Kendenice ? Can ours be a pr Court to decide between 


the fentences of two contending of A ,ort & 
enforce the fentence of .cither ? Tt is in vain to fay,’ times, . | 
were fuch, that theSu Court could not, or would not,'pro 
eced to extremities with the Judge of the inferior Court. Weal : 
not authorifed to aid a defective, re or uneAlBing jarildietion, by af ; 
fuming an extraordinary eed bees unknown to the law.’ -Can’a 


Judge, in the execution of his own judgment, although contra — 
ry to that of .a fuperior Court, be confidered as in the fituation — 
of an agent receiving she money of his conftituents? Or, ads 
any ftrained conftru@tion hebes could be called the agent of . | 
in whofe favor he decrees, can he be fued as the agent ofthe B 
againft whom he decrees? In whatever light I view'this que — 
tion, I am fatisfied, that the Court of Common Pleas'weré incom- — 
petent to carry into effe& the decree of the reverfal of the fu.” 
perior Courtof Appeals, and that an action for money, had and 
received againft the Judge, who diftributed the money accofil~ ” 
ing to his own decree, could not be fuftained in a Court 6f law. ” 

Yeates, Fuyflice.” On the ftatement of facts i in this vale, | 
three points have occurred. 

1ft. Whether the Court of Appeals of the United States had 
jurifdiGtion in the cafe of. the loop Aive ? at 











Supreme Court or Pennfyboania. 169 


2d. Whether the Court of Common Pleas, at a: had . 1993. 





ac, now plaintiffs ? 
the plaintiffs are damnified; fo a3 to warrant 
Be prclent proceedings, under all the cireuititances of ‘the 













_ ttwas admitted, inde, on the laft argument, that the} pro- 
sat Lancafter fhould be confidered “as ‘€viderice ofa 
ose eka but that the defendant fhould’be let into afult 
defence in this ‘aétion. ‘No hotice having’ been given to this de- 
fendant of the inftitution of the fuit againft the now plaintiff, 
he isnot ftopped from faying, that they were not bound in, the 
former aQlion, to pay the money. 
, On the fecond point, it has been infifted by the defendant's 
oun Pout of ‘Admiralty having ‘ exclafive ‘jurif- 


73 





%: pi rd 4 will sonlider the different points, inverfedly.* 

Re "On the 3d. point, I am fatisfied by the authorities cited by 
pts. 3 plaintiffs’ counsel, that there is fufficient proof of adam- 
oe to. warrant the fuit in a eémmon cafe.” The 

ef Cosme of money at the day, is a forfeiture of a ‘counter 
pik, bond. 1 Vent, 261. Cro. El. 672. deg he +9 sah 
“or : es arrefted. is a damnification. Bulft. 233. 5 
ort 10+ Fac 
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at Lancafler could have had no cognizance of the action 
i sl By Gideon Uimftead, and others." *** 

* mr the famous cafe Of Le Caux v, Eden, Wittts, Fuftice— 

fiys : “ Where’ the isi is ‘the peri? Bow Natural confe- 
quence of the ca Court of Adiiralty has the sn ~~ 
exclufive jurifdi ion” “Doig. 575. . ASHURST, Lufic 
ferves ; “© where the Admiralty has ‘jurifdidtion of chika 
* matter, it ought alfo to have i urifdiction of evéry thing vo 
« rily incidental.” Jb. 580. Burren, Fuffice, in avery elaborate 

utment infers from allthe adjudged cafes, * thatthe Admiralty 

: > 5 a jurifdiction on the queftion of prize oF mot prize, and ip 
* confequences, and that the common Jaw Courts have none,” 
Jb. 587. 590. And in Smart t& Wolff, the words of Judge 
Buuer, are; “ every cafe that I know on the fubjedt, is a cles 

* authority to thew, that queftions of prize and their'confe- 

Fi * quences are folely and exclufively of the Admiralty jurifdic- 

45 “tion.” 3 Term. Rep. 344 

BH In Lord Camden et al. v. Home, it is adjudged, that the prize 

7 Courts, and Courts of Commiffioners of Appeal, have the fole 

and exclufive jurifdi€tion of the queftion of re and no prize, 

and who are the captors.. 4 Term. Rep. 382 
In Done’s adminiftratrix v. ee and at 1 Dall. Rep.221. 

Mr. Prefident exprefics himfelf thus; In this caufe, «* the vali- 
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168 Cases ruled and adjudged in the 


1792. « dity of the fentenge of the Court of Appeals is difputec 

yw fay, itis valid, we, in effect, fay,. rigantine is no prizt 
«“ deherwile, we fay the was ag ehave clearly no: tho. 
« rity to fay citherithe one orthe other.” And again; “this is aq 
«« aétion to carryinto execution the fentence of the Court of 
“ Appeals, which we have no authority to do, that being hd 
“ proper judicature yo ae own fentences.” 


hefe adjudications, militate ftrongly againft the jurifdidi a7 
of the Coun pry oe os Pleas Ag Daher County. The 
caufe of action there; was “‘ the immediate and nece ‘confe. 
«« quence of the veffel’s being taken as a prize.” “1 Dall. Rep. 22%) 
It was, in fhort, ademand inftituted by the plaintiffs, as fele cape 
tors of the floop Adtive. _- an 

But it has been contended by the plaintiffs’ counfel, that here 
all parties affirm the fame thing, to wit, that the floop wasg 

rize, and that queftion cannot now poffibly arife ; which ig” 

faid to diftinguith it from the feveral cafes cited. And for this — 
purpofe, Henderfon v. Clarkfon, determined in this Court, is quot 
ed ; where the Court held, that an agent for feamen might te) 
cover at common law the Bag money, due under the decree 
of the Court of fe inser Pennfylvania. ja 

I find foe my notes, the se mame gy as follow: 
The plaintiff was na gy ed t. for forty-three feamen, on 
rs the privateer bri Holker, to reckite thett prize"money. 
The defendant was of the Court of Admiralty of 
Pennfylvania, where two of the prizes were libelledy condemned)’ 
and fold. The plaintiff,on the 27th December, 1781, gave a 


: 


§ - 
. 4 oad 
& 


account faithfully with the feamen,, and to pay over the p 
unclaimed, within one,year, to the ule.of the corporation of 
contributors to the Pennfy/vania Hoipital. The Judge of the . 
miralty, on that day, alfo, iffued a writ to the defendants, to 

veroyer the goods and money duc to the owners, and feamen,’ 
or their agents, on the different prizes ; to which he made ree 
urn, that the goods and money were ready to be delivéred over, 

t fuit was brought torecover the prize money due, tothe ~~ 
plaintiff’s conftituents : ‘The Marthall had paid a confiderable ~ 
part, and rendered his account, but fome of the items therein 7 
were difputed. ‘The Court on full argument. refolved, that the 
agent might, as a common head or center for the captors, and 
Hofpital, under the right acquired by the a€& af AReaety of ‘ 
the 8th of March , and 22d September, 1780, inftitutea fuit in 
own name, as the captors themfelyes might have done ; @ 
as the queftion refpe€ting “* prize or.no prize” could not con q 
into controverfy, he might recover.the money ductothem, bythe 
Admiralty decree ; they having a yefted intereft therein, under Be 


bond to the Commdnwealth in £ “tnd py conditioned | 


ay 
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: SurReMe Court oF Pennfiloaniay arg 86 
Z : he han 
Pthe acts of Congré/t, andthe Legiflature. The Marfhall had 
"Feturned to the Judge, that hehad the goods and money’ ready 
' fobe deliveted to the captots, or their agenc; and this was held ~ 
) to amotint to a Written “promife;to pay the fame to the plaintiff, 
) Henderfon, as agent of the feamen.* 
> Thetwo cafes are not analogous ; they poffefs_ ciftin® pro 
’ minent fedtires: In the former cafe, there-was no gueftion, 
who were the captors, or how the booty was to be divided 9 
there were no difcordant decrees of different marine Courts 5 
no difpute refpefting the conftitutional powers of the judica- 
ture, which pronounced the final decree. 
.. Here they all fully exift; and a common Law Court at Lancof 
ter, was called on, to carry into execution the deerée of the Court 
of Appeals, again({t the executors of the State Judge, and in de- 
rogation of the decree he had given, fantioned by the verdil of 
a Ury- 
-On the ff point, it is not effentially neceffary to give an 
opinion, whether, if the refolve of Congre/s had been ab/olute and 
imperative, inftead of being barely recommendatory, as to the efla- 
blifhment of Courts of Admiralty in the different ftates, and 
the laws of any one State had been repugnant thereto, fuch re- 
folution would be fupreme, and controul the law of the indivi- 
dual State : Nor thall I attempt to define the former powers of Con- 
gre/i, by fixing how far they reached, anterior to the confedera- 
tion; which was fent to the different States for ratification on 
the 17th Nov. 1777, and finally acceded to by Maryland on the 
tit of March 1781. Tam, however, compelled to fay, that the 
powers of Congre/s muft neceffarily be fuppofed to have been 
co-extenfive with the great objects which America then had in 
view, and competent to protect and advance the united interefts 
of the whole. It is fufficient in my idea, for the decifion of the 
cafe before us, to obferve, that the prefent fuit refting on the 
judgment in Lancaffer county as its bafis, if the then plaintiffs 
were not legally entitled to recover againft the executors of Mr. 
George Rofi, the a€tion now before the Court is not fuftainable. 
3 Term Rep. 377- Ihave only to add, that it-would alfo have 
afforded me much pleafure, if this argument had been conducted 
before the Judges of the Supreme Court of the United States, 
We formerly indulged ourfelves with hopes of it, when the jury 
were difcharged in an action between the now plaintiffs and 
Thomas Leaming,in Fanuary term laft, when the fame points 
tame in queftion. We may be confidered,; in fome remote de- 
gree, as parties in the prefent fuit,and the decifion of the Federal 
edges would probably have given more general fatistaction. 
ut the parties have infifted on our opinion ; and we are bound 
; to 
* See the cafe of Henderson vo. Clarkson, hereallaled to, post, 174. 
The cafe of Ross. etal. Executors vo. Rittenbouse has been inférted, 
hy miftake, of the term when it was argued, now when it was decided. 
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1792. to give it. On the-beft confideration, therefore, that I hi 
been able to beftow on the gt I find myfelf conftrained ty 


give my voice, that judgment be rendered for the defendant. 4 : 


of 


MakRsHALL, verfus MonrcoMERy, ef al. 


ia 
HIS was an aétionfor Seamen’s wages. The Plaintif - 
fhipped himfelf on board the defendant's fhip ona voyage 
from Philadelphia to Havanna, from thence to Cadiz, and fea ‘i 3 
Cadiz back to Philadelphia. On the fhip’s arrival at Havanna, an 7 
embargo was laid, and the fhip detained a confiderable time. A ~ 
plan being formed for the reduction of New-Providence, a pro. 7 
pofal was made to the American captains, and ae the ret 2 
to the defendant, to accompany the Spani/b troops ; for which 
fervice they were to receive ten dollars and a half per ton, pr - 
month, and to be freed from the ensbargo. A gratuity wasak | 
fo to be given to the captains. ‘The defendant, with the reft of © 
the American captains, agreed to go, and Providence was taken; > 
but no provifions being to be had, the thip failed afterwards — 
for Philadelphia, and on her way was captured by theenemy. The § 
wages of the feamen had been paid at the Havanna, until the © 
fhip was ready to fail for Cadiz, and the embargo laid. The 7 
tonnage was paid, but loft on the capture of the fhip. 7 
Rawle, contended, that it was clear, that feamen’s wages muft” 
be paid during an embargo, and cited Darke’s Infur. 142. 1) 
Magens. 68. Wefket. 590.1 Term. Rep. 132, in notis.. That they 
voyage to New Providence is to be confidered as a new voyage, © 
as it was not the voyage contracted for. Tho’ a voyage be ak | 
tered, wages are ftill'due. Freight, it is true, is the mother o& 7 
wages. E/p. 112. 3. but freight means nothing but the earning] 
of the veffel. 4 
Lewis && Tilghman urged, that as the veffel was not entitled] 
' to freight, no wages were due: That the voyage was nota) 
diftinét one, and that the lofs of the vefiel put an end to the 7 
claims of the feamen. ; j 
By tHe Court :—Here is a new voyage commenced with? 
the affent of the failors. The queftion is, was this a new voyage) 
to Philadelphia with leave to touch at Providence, or was it one © 
voyage to Providence, and another to Philadelphia. ‘The Spa i 
intendant agreed to pay 10 1-2 dollars per ton, and they Tes) 
ceived it. ‘The intendant calls it freight: It is certainly a com 
penfation for the ufe of the veffel; it is an earning by the owe 
ners, and the whole objet of this voyage was completéd at 
New Providence. ‘This may be confidered, in the fpivit of the 
law, as a port of delivery. With the lofs, which happened ale 
terwards, the {ailors have no concern. ‘We confider this “as 4 
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a ind contra&t for a voyage to the Ifland of Providence, and 1792. 
» that being completed, we are of opinion, that the plaintiff is €n- bay ba ae 
» titled to his wages till that time. wa 
S: Verdi& for the Plaintiff. 


Frevp for the ufe of Oxtey, et. al. verfus Bropre. 


HIS was an aétion of debt, on abond dated the 1ftof May 
1786; conditioned for the payment of £1000, on or be-~ 

for the 1f{t of Nov. ; and the defendant pleaded payment, 
with leave to give the fpecial matter in evidence. ‘The defence 
fet up on the trial was, that it had been agreed by the parties, 
that the bond fhould be void, unlefs Oxley & Moicak mer- 
chants refiding in England, tran{mitted a ratification of certain 
articles of compofition within fx months: and the following 
teftimony was given :— 

1. The articles of compofition, dated the 3d of May 1786, 
ffating, that the plaintiffs have agreed with J. Collins (who was 
indebted above £5000 fterling, to Oxley 9° Hancock) that Collins 
thall pay £1000 to Oxley &9 Hanceck, * provided that this agree- 
ment of compofition fhall not take effet as to a full difcharge 
of Collins, until Oxley && Hancock fhall have tranfmitted their 
ratification to America.” 

2d. A receipt by one of the plaintiffs, for the bond in fuit, 
“being given in confequence of the above agreement” altho’ 
dated the 1ft of May, 1786. 

3d. A letter dated 27th Dec. 1786, from Field, acknowled- 
ging a demand made upon him by Biddle, for the bond in quef- 
tion. 

The defendant then offered William Bell as a witnefs to prove, 
that at the time the bond was executed, it'was agreed that it 

* fhould be void, if the ratification did not arrive in fix months. 
The teftimony was objeéted to; but after fome argument, the 
> point was referved, and became the fubjeét of difcuffion at the 

| prefent Term, 

Ingerfoll, for the plaintiff—Thc intention of the parties muft 
be conftrued by the fond and the indenture. The attempt is now 
made to explain away or vary a written agreement; to fhew 
that to be conditional, which the writing imports to be abfolute. 
Bac, Elem.ga. 4 Bl. Com. 483.9. No parol averment vary- 
ing the condition of a bond, fhall be admitted as a plea. Cow. 
47. 1 Efp. 247. The exceptions do not reach this cafe; they 
may be reduced to three general heads. 1 ‘To rebut an equity. 

_2 Toafcertain a perfon or thing which cannet be afcertained 
by the writing itfelf. 3 When a claufe is left out by fraud or 
miftake. The cafein3 rk. 77. was ofa circumftancewhich could 
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392 Cases ruled and adjudged in the : 
T752. not take pee in the writing. Jb. 388 was a fuggeftion of aud 
Serv~ 2nd is referred to in 2 Bi. Rep. 1241. 1 Vez. 457. wasamaltale 
rectified by the minutes. The rule is always adhcred to, unlefg: 
there is fraud. The drawer of the articles there did not purfue | : 
the intent ofthe minutes. 2 Vez#375. Evidence is never ado 
bass mitted to cofitradiGt. a written agreement ; but a fubfequent a. 
oe greement may. The cafe of Harvey v. Harvey, referred to iq 
: ees Litz. 240, was that. of a deed made to fave an eftate from fe. 
quetiration, and this could not be inferted. But without faci 
foundation it would not be adimiffible.. Pew. on Powers, Intrep, 
as : 14. ‘The following cafes fhew that the exceptions are tholé Rs ‘ 
is, only which are ftated above. 2 Atk. 575. 8 Ce. 155. 2 Aik, 
$78 239. A blank left in a will, ‘and no parol evidence admitted, 
2 Atk. 383. Ib. 373. Declarations made at the execution ofg 
will refuled. 1 P. Wms. 3. The rule is laid down. § Bay © 
362. 2Vern. 98. 1 Brown. Ch.'93. 94. Pow. on Cont. 432, 9 
1 Dail. Rep. 83. ; +9 3 
But, by rHe Court :—The principle of this cafe has often” 
been determined. The greateft injuftice would prevail if fuch “a 
teftimony were rejeeted. - a 
BraprorpD, gr :—I concur with the Court, upon the aus 7 
thority of Hurftv Kirkbride. 1 have never, it is true, been fule 
}y fatisfied with that cafe: It goes one ftep beyond that of 7 
Harvey v. Harvey; and much farther than any other in the 9 
Englifo books. Yet, as it has. often been recognized. in this “7 
‘Court, I feel myfelf bound by its authority.* 
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* On the trial of the caufe above reported, the plaintiff’s counfel © 
offered as a witnefs Jobn Field, the nominal plaintiff, the {uit being ite 
ted, and proved to bey for the benefitof Oxley & Hancock. They tte 
ged, that he was a mere truftee, without any intereft whatever in the 
event of the caufe. In M‘Clenachan v. Scott, lately determined it | 
‘the Common Pleas, it appeared. that after the fuit was brought, the 
‘plaintiff had become a bankrupt, but the aflignees carried en the cauley 7 
and the. plaintiff was admitted as a witnefp, referving the point ast? 7% 
his competency ; which was afterwards on full argument determined J 
in the affirmative. A diftin¢ction was taken between a voluntary ae 
fignnent of a chose in action, and one by operation of law, So im 7 
; M‘Comé 0. Cox,1 Dail. Rep. the plaintiff was held to bave no pewer © 
fe over the fuit, and therefore he could not be liable to cots. i, . 
: Lewis in reply, infifted, that Af Clenachan && Scot went entirely on 9 
the compoulfive aflignment, and did net apply at all to voluntary aflige | 
neess ‘The cafe in Gidd. 120. is not fupported by the cafes cited, Ia] 
that in Mod. there referred to, the executor was not a patty. | 
In 3 P. Wms. 181, the oppolite doftrine is laid down. Inthis cafe, they 
Court would not have compelled the plaintiffs to lend their names; they — 
might have afligned. Here the plaintiffs are certainly liable to colts, 
end in J/alden v. Fisher,.executor, the defendant was retufed, tho’ he 3 
bad no intereft in the event,and offered to pay all the colts into Courts | 
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M‘MINN verfus Owen. 


| ae 
HIS was an action of covenant on articles of agreement, — 
L dated 22d January, 1779 5 by which the plaintift fold 
_ tothe defendant a plantation ; and the defendant covenanted to 
"pay £500 immediately; and {500 in annual inftalments. The - 
ie Fett payment was made, and bonds were given for the refidue 
_ of the money. . 
' The queftion now principally agitated, was—whether the 
money was to be reduced by the {fcale of depreciation, or to. be 
paid in gold and filver ? 
_ The plaintiff offered a witnefs to prove, that, at the time of 
_ the covenant being executed, it was agreed the inftalments fhould 
i ‘be paid in whatever money was current, at the time they became 
due. 
Ingerfoll, on the part of defendant, obje&ed to this teftimo- 
-. ny. The value of money in contracts between 1776, and 1781, 
"% is afcertained by the act of Affembly (1 Vol. Dall. Edit: 
i / No parol proof is to be admitted to contradi& this : 
. o fe has ways been repelled. It was fo in Lee v. Biddis. 1 Dall. 
Rep. 175. The bonds which are explanatory of the cons 
traét are given to be paid in “ lawful money of Pennfylva- 
nia.” ‘The evidence offered isto vary the agreement. Where 
the parties reduce the agreement to writing, that alone is the 
tule. 2 Bi. Rep. 1249. . Even converfation of the parties at 
the time of the contract is not admitted, unlefs there is fraud. 
Brown. Ch. 93. 4. Powell. 430. Ambiguous expreffions are 
“H _—s not to be explained by parol proof. So was the cafe of Benezet 
7H = and M‘Clenachan where proof being offered to thew that by the 
"@ term “ fpecie,” ufed ina policy of infurance, certain paper bills 
' were intended by the underwriters, it was refufed, 4 ae 

Sergeant, Lewis and Levy, for the plaintiff, urged, thatthe © | 
kind of money was not fpecified, and that this was an ambiguity, 
like that of a devife of a man to his fon John; when he has 
two fons of that name. Here were two kinds of money in cir- 
ciation, paper and fpecie ; and the parties do not diftinguifh 

in 

Iagersol!. —Two principles were determined inM-Clenachan ». Scott. 
1. That-a nominal laintiff is not for that reafon alone to be rejected. 
a. That.a plaintiff is not im all cafes liable to pay colts. 1 Barnes n. 
fo4- A Prochien Ami iscompellable to pay colts ; but if the plaintiff is 
hot admissible, neither can a mere truftee be received. 

Tue Court inclined to reject the witnefs, but Justice Snirren, 
doubting, they agreed to admit him if the plaintiffs infifted, referving 
the ihe He waz admitted accordingly, but the verdict being for 
the defendant, no motion was made. 

Seer P. Wms. 290. 2 Ath, 229. 3 Ath. 95h 604. 2 Vege 219+ 
Dog. 134. 2 Wilse 373- 
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1792. inthe articles which they mean. The auditors appointed under 
woy~ the aét have this power ; and fhall not the Court have it alfo? 
The principle of Lee and Biddis was, that the Court were bound 7 
by the words “* current lawful money” and the pofitive words © 
of the a€tof Affembly. ‘The proof is neceffary to effe& the — 
intention of the parties, and to prevent an undue and fraud : 
advantage. The cafe in Davis. Rep. proves, that, on prin. 
ciple, this money ought to be paid in fuch coin as is current a . 
the time it is payable; and the aét of Affembly ought to be coms 
ftrued in confiftency with this principle. ee 
Surpren, Fuftice :—In Graff verfus Whitmer, it was deters 
mined in this Court, that fuch proof might be made ; and even 
after judgment by default, in debt on bond, the caufe was fent’ 
to auditors to afcertain the value or kind of money. I cannot 
in confequence fay fuch proof ought to be rejected; and this ~ 
very point has been fettled in that of Hurft verfus Kirkbride, ~ 
By tHe Court :—Let the evidence be heard, and the point; 
referved for the defendant, if he fhall think it proper to move ~ 
for a new trial. oy 
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The verdi& being for plaintiff, a motion for a new trial wag eC 
accordingly made, and argued by Ingerfoll, at the fame time with “He .; 
the cafe of Fieldand Biddle: ( Ant. p. 171 ) But the counfelfor 
the plaintiff fubmitted the point without argument. And. | | 

By tne Courr:—The rule muft be difcharged. a 7 


“HENDERSON verfus CLARKSON. 


ASE for money had and received. Plea, non affiumpft, ~ 

The aétion was brought to recover a fum of money, which 7 

the plaintiff claimed as agent for forty-three feamen, to whom’ 

it had been.decreed in the Court of Admiralty, as their fhareof 
certain prizes taken by the privateer Holker. A writ had been ~@ 

iffued from the Court of Admiralty, directed to the defendant, 

then the Marfhal of that Court, commanding him to deliver 

: the money to the plaintiff. ‘The defendant made return, that the © 

property in his hands confifts of certain articles {pecified, which © 

' he has ready, &c. Afterwards the articles were fold. a 

The defendant’s counfel moved fora non-fuit, on two Prounds, 7 

ift. That the action was not maintainable, in the name of thé | 

agent. ad. ‘That it is not of Common Law cognizance, being 7 

Bess? 4 queftion of prize, and to enforce the decree of the Admiralty. 

Bt ‘They contended that his appointment under the a& of Affem- | 
bly, did not give him any power to fue in his own name: dhe © 
very term agent implies that he has a.mere authority. «The a ¥ 
is filent on the fubjeét of fuits, and leaves him to the open 4 
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On the fecond point they cited 1 Dail. Rep. 218.3 Term. Rep. 
923: 344- 329- 2 Strange. 761. ‘They urged, that in the firtt 
of thefe cafes it was held, that the con/eguences of a prize caufe 
“were not cognizable ina Common Law Court, although the 

eftion of prize or not, was determined and at reft. ‘The Judges 
« fay, as this is a {uit to carry into execution a decree of a Court 
‘of Admiralty, it is a thing which we have’ no: authority 
to do.” This is an aétion of the fame kind. ‘The goods in 
pofleffion of the Marfhall, were in poffeffion of the Law and of 
the Court ; there is no contra&t exprefs or implied between 
him and the party who may be interefted. While the monty 
is in the channel which the Maritime Law dire&ts, no Common 
Law Courts can take cognizance of it. Will this Court interfere 
between the Marfhall and the Court of Admiralty? 8 Tern. 
Rep. 329. Shall a theriff, receiving moncy by order of this 
Court, be fued for itin another? Or, would the Court permit 
an action to be brought againft a Marfhall by every failor inte- 
refted in the proceeds of a prize ? ‘ 

The counfel for the plaintiff urged, that the agent was an offi- 
cer appointed by virtue of an aét of Affembly of the 8thof Afar. 
~ 1780, and is known to the law. He is toreceive the money, and 
the unclaimed fhares are to be paid over to the Penn/jlvania Hof- 
pital. The Marfhall is directed to fell and pay over under a pe- 
naky, by an act of the 22 September, 1780. /eé. 10. and furedly. 

the penalty may be waived, and the plaintiff proceed for the fum. 
due. Agents may fometimes fue either in their name, or that of 
their principals, as fa€tors and confignees. Hen. Black.p. 514. 
Where an agent has an intereft as well 2s an authority, he may 
bring an action in hisown name. Befides, here igtja, promife in 
writing, or declaration that he has the money ready. The com- 
plaint here is, that the defendant has not forty-three fuits brought 
againft him inftead of one. If the failor had died, how thould 
money be recovered for the Penn/y/vania Hofpital. ‘The agent 


gives bond ; and the plaintiff has been fued on that which he, 


ave. 

: As tothe fecond point. This has no relation to a queftion 

of prize ; the money has already been appropriated, and who 

fhall receive it, isthe only queftion that remains. This Court 
isas competent to give relief as the Admiralty; and as that 

Court is now extinét, there is no remedy but a Common Law 
fuit. Hethat pleads toa jurifdiction muft ftate another jurif- 

diction competent to give relief. The cafe ins Dall. Rep. 218. 

doesmnotgo the length of this. That in 3 Term. Rep. diredtly in- 

volyeda queftion refpecting prize. In 1 Wi/s. 210.thereis anin- 

| tance 
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Fel Common Law principles. He has no right or intereft veft- 1792. , 
ed in him, and the money was not received to his ufe. A fac-wand | 
tor may fue in his own name, for he makes the contra& or has 
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ftance of a {uit for prize money , brow met in the name 
» affignee againft the agent. Soin 1 Dall. Rep. 95. I: aleat v. P : 
ance, soe h itewas confequental to a prize caufe, the : 
Appeals of Pennfylvania fuitained the bit A later cafe is fironpe 
in point. Hen. Black. p. 515. When prize is determine 
the rights of the captors are a foundation for a fuit at law. 
the fame doétrineis maintained. Jbid. 523. 
By tHe Court :—In 1775, Congr: re/s refolved that all prints | 
fhould be the right of the captors. hey had the _perat ative. 
of making war and peace ; and, therefore; the jurifdiction in Je 
of prize. This refolution vefted a legal right in the captors; 2 
all property taken rightfully at fea. What was a legal capture 
was to be determined by the Courts of Admiralty ; but, b 
determined, the legal right was complete. The real meani 
the rule, that the Courts of Common Law will not take 


a 


mo 
es 8 
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be determined by the law of nations, and in the Court of A 
ralty. Here, the property has been condemned ; the Ma 
is directed to fellit for ra benefit of the captors ; and t 
plaintiff is the agent appointed by the Judge, agreeably to the 
14th feet. of the a&. It is his duty to receive it. To him are ite $3 
trufted the rights of the abfent feamen, and the contingent ee 
of the Penn/ylvania Hofpital. He feems to be authorifed § 
bring a fuit in his owmname. Befides, the return of the Mat i 
fhall is an admiffion of his right, and a promife to pay. “ted 
A motion for a non-/uit over-ruled ; and a verdiét for the 
plaintiff. Fy 
bs 


4, ; 
Go 


Havpane ¢ al. verfus Ducue’s, Executors. 


HIS was 2 motion for new trial, founded ona declaration | é 


made by the Court, while the merits were before the Jue a 
ry, that if the counfel for the defendants could thew, that, on 7 
the eVidence given, the ation was not maintainable, a new tie 9 
al fhould be granted. The a¢tion was Indebibatus a iuinpfit for 
money had and received to the plaintiff's ufe ; and the evidence: 
to fupport 1 it was as follows : James Duche, the Teftator, wag 
feized, in right of his wife Héfter, of a rent-charge of £12 8 guy 
iffuing yearly out of a houfe and lot. in the City of Philadelphia 
of a houfe and lot in the city; and of five acres andy 
three quarters of meadow land, in the neighbouring townf 
of Moyamenfing. Mrs. Heffer Duche, died in June, 17% 
without iffue, and Elizabeth Haldane, one of the plaintiffs, Bis 
her heir at law ; but the plaintiffs were not apprized of the 
title to the premifes till the year 1785. On the 2d of Mare 

17a 


confideration the incidents of a prize caufe, is, that they will nog .§ 
review or draw before them the gueftion of prize, which ought to | 
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_ tuted an ejectment againft the tenants in pofefion 


Supreme Court oF Pennflvania, my 
they fold and conveyed the whole of the premifes for a. 1792. 
” ‘galuable co bagbasicin too Duffield, who thereupon’ infti- ah ol 
), and recover- ~ 
ed. It appeared, however, that before the marriage of Mr. 
and Mrs. Duche, on the 30th of May, 1747; they had enters 
ed into marriage articles, (which were. recorded in Anguft, 
3779,) whereby a power was referved tothe latter to difpate of 
Be perjenal eftate, during the coverture, but no mention ‘was 
made of her real eftate ; and, accordingly, on the 11th of May, 
1765, the made an appointment in the naturé/of a Will, difpofing 
C £2,100 perfonal cftate, of which a fum of £50 was given to 
plaintiff, Elizabeth Haldane, who received it from’Mr. Duche. 
ut the, alfo, undertook by the fame inftrument to devife her 
real eftate fo her hufband, and conftituted him one of het Execu- 
tors. After her death, Mr. Duche, or his reprefentative, continued 
to demife the real eftate, and to receive the accruing rents arifing, 
as well as the inter, b3, till the ad of March, 1786, to 
aggregate amount of £938 5 3, of which the fum of 
was received by bine and Pads of £195, was XA AR 
Tie Dez, one of his Executors, fubfequent to the convey- 
ance to Fohn Duffield. In addition to thefe facts, it appeared, 
that a letter had written from Mr. Duche, to the plaintiff, 
Elizabeth Haldane, on the 12th of February, 1 782, ftatin , that 
as his fon had been attainted of cal ahe real eftate of He/- 
ter Duche,, might be loft, unlefs the, as heir at law, would con- 
vey it to him, and offering £100 for fuch a conveyance 5 which 
er was augmented to the fum of £300 by fimilar letters, dated 
relpectively the roth of May, and the 24th of uly, 1784. ° At 
that period Elizabeth Haldane, tefided in the State of Maryland, 
and her hufband was in ftraitened circumftances. The plain- 
tiffs having, as above ftated, recovered in the eje€tment for the 
premifes, brought this aétion again{t the Executors of Mr. Duche 
for the mefne profits ; and the Jury, conformably to the charge 
of the Court, gave a verdict, in favor of the plaintiff, for 
598 15, the amountof the rents from February, 1782, “tll 
2d March, 1786. : 
The motion for a new trial (which was ve oo the laft 
Term) was fupported by 2. Tilghman and is 5 and op- 
_ poled by Ingerfoll and Sergeant. 
. In fupport of the motion,, it was contended, that upon the 
evidence the prefent action cannot be maintained, becaufe the 


ator was a di ;.and no aétion will, in fuch cafe, lie a- 


a Executors ; That it will not lie, becaufe there was no pri- 
vity; becaufe the ey was received as owner ; ‘and be- 
raufe the plaintiffs had yed away all their right to the ef- 


' tate. The Teftator received the moriey from his own tenants, 
+ for his own wfe 3 and the cafe is not tainted by any fraud, con- 
* Z cealment, 





138 Casts ruled and adjudged | in the 


1592. cealmenf, or mifreprefentation ; nor affetted by any queftisd 
—wv~ of infancy. For thefe general pofitions the following author — 
ties were cited :—3 Leon. 24. Owén 83. 2 Wils. 115. 208, 
213. 217. 46. 7144- 3 Atk. 124. 130. 2 Chan. Rep, 26. 
32- 250. a. in Chan. 71. 134. 1 Cha. Ca. 126. 4 
Vern. 296. Prec. Cp. 517: 1 Vez. 171. 2 oe 

Vin. Abr. tit. © Chancery.” Fh 389. pl. § 

$°3- 2 Vern, 696. 3 Bl. Com. 205. 

In oppofition to the motion, it was urged, that an aétic 
indebitatus affump/it will ie for the true owners againft one, 
pretends a titleto lands, and receives the rents: An action 
account will certainly lie, and this may with equal propriety 
brought. It will lie for the profits received prior to the rt 
jaid in the ejeCtment 5 and whoever receives rents. by = 
fhall be conftrued a Truftee, or Bailiff, for him who has =f 
tight. Befides, the plaintiffs may confider the Teftator asa dif — 
feifor, or not, at their ecléétion ; and, waving the tort, may 
proceed on the implied contract. “Mr. “Duche had certainly no 





right in law or equity to receive the monéy, and, therefore, 4 eos 


not entitled, ex egdo et bono, to retain it. But even if an ac. 
tion at law could not be maintained in England, yet the 
might, ungqueftionabl be recovered there in a Court of 
ty 3 while in Penn Iplcania, if it Could not be recovered in ve 
action, there would b¢ a right without remedy, fince no other 5 
remedy can be hére purfued. For thefe pofitions the followi 
authorities were cited: 1 Saf. 28. 1 LT. Rep.” 378. Conop: 
gy! 2 Wits. 644. Prec. in Chan, 517. 1 Bac. ‘Abr. 18, 

in. Abr. tit. © Affumpfit.” PRo>70. 

The Chief Fuftice, atter recaprilating the fads anid argue 
ments, proceeded to deliver the following opinion. 

M‘Kran, Chief Fuftice: This does not appear to me to be 
a hard or difficult cafe. If a man rectives my rent, it isat 
eleCtion to charge him with a diffeifin, by bringing an affize or 
other action, or t0 have an account. Cro. Car 303. pl. 6, 
Litt. Sec. 588. But if trefpafs is brought, and the difieifor dies, 
it cannot be renewed againit his executors, at law ; though it may, ¢] 
hotwithttanding that actio pérfonalis moritur cum perfona, be reco- 
vered in equity. Tt does not feem neceflary to determine, Whee” 
ther fuch an action as the prefent, could be maintained in En — 
gland, the queftion here is, whether the ‘plaintifis are em” 
titled in equity toan aécount of the rents and profits of jes 
Haldane’s eftate ; and, if fo, from what time? ; 

Nothing can be clearer than, that the plaintiffs ‘had a 2 
to the real eftate of Mrs. Hefer Duebe, at her death in 
1779, and to all the rents and profits to be derived. from fit 
thattime. It is certain, that they ‘had this right in law, ¢ 
ty and confcience, and yet if they are preventéd from reco 
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' ghem, it muft be owing to fome impediment in law or equity. 1792. 
{ know of no fuch impediment ; they havea right to receive this “"V 
money from the time their title accrued, the Teftator 
had no notice of their title; or was in poffeffion under a #ifle, or 
{uch a title as he was miffaken in; or there has beena default or 
laches in the plaintiffs, in not afferting there title fooner. 

Mr. Duche had all the deeds, and he of courfe knew the title of 
Mrs. Haldane ; but he might poflibly have apprehended, that the 
devife of his wife was good in law to himfeif : I fay, he poffi- 
bly was under this miffake for a time ; but from his letter of the 
y2th February, 1782, it appears, that he then knew his own ti- 
tleto be bad, and that of the plaintiffs to be good. It further 

to the Jury, that Mr. Duche not only concealed the title 
of the plaintiffs from them, but mi/reprefented his own. From 
this time, he was not a bone fidei poffefar, and-was accountable 
to the plaintiffs for the rents, whatever might have been the 
cafe prior to this time. A man cannot bean honelt, faithful pof- 

~ feffor of what belongs to others; nothing but ignorance of the fact 

and circumftances, relating to his own and his adverfary’s titles, 
“an excufe him in foro.cou/cientix. ‘This cannot be pretended here. 

Thus it wasfummed uptothe Jury, on the trial, and they 
found for the plaintiffs accordingly, that as, the amount of the 
rents from February, 1782, ’till March 2, 1796, which I think 
was right, and agreeableto equity and theteuth of the cafe. If I 
erred in the charge to the Jury, it was in’ linnting them, to 
February, 1782, and not going back to Fune, 1979, the time when 
Mrs. Ha/dane’s title accrued. From this circumftance, the de- 
fendants. retain the rents and profits of an eftate, for upwards 
of two years and an half, toywhich their Teftator had neither.a 
legal nor equitable title. The cafes cited for the plaintiffs, par- 
ticularly, Bacon's Abr. 18. Prec. in Chang. 517, and 2 Will. 
644. fupport this opinion. - 

The rule to thew caufe, why a new trial fhould not be gragt. 
qd, muft be difcharged. Sn: 
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SHaw verfus WAabLAcEs. 


is ile , 

HIS w down for trial; but was afterwards. 
continued by the plaintiff. The defendant’s attorney,, 
a tule might be granted for fecurity for cofts, the ant 
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1792 tiff reliding in New-York. Moylan, objected, that the motiog ~~ @ 
—v~~_ came too late, after the caufe had been marked for trial. to 
But, By tHe Court :—It is never too late to grant the rule, 
when it will not delay the trial. «ae 

























Rule granted. 






Lywn verfus RisBERG. 


given on (not mentioning the name) in whofe 4 
nds, it is faid, that fum wasdepofited by certain defendants ing 
former a€tion, for thewufe of the plaintiff. Ri/erg, the bail of — ~ 
thofe defendants, undertook in writing, to give an order for the ~ 
money, to be received in New-Providence; not mentioning by ‘ 
whom. This a€tion was brought for not giving that order, and : 
one Bunch was ftated in the declaration, to be the perfonon = 
whom the order was to be drawn ; and the plaintiff now offers 
ed parol proof to fhew that he was the perfon incended by the) 
referees. This was Objeéted,to; and Gilb. For. Rom. and 
Bun, 65. were read,*to thew that a blank in 2 charter-party 
could not be fupplied. 

By tHE Court :4#The award may be fupplied where it can @ 
be rendered certain. ' S@jwas the cafe of Grier and Grier, y 9 — 
Dall. Rep. 17%. Here are words of reference; and wethink it” 
may in this cafe alfo be fupplied by parol proof. ; 


A N award was made that « an order for £550, fhould be 
a 






, i 
Woon verfus Roacn. 
HIS was a Scier? Facias againft the defendant, as garnifhee 
of twenty-one hogfheads of fiax-feed, the property of 
‘James Elliot: The defence was, that the defendant being a 
captain of a thip, had received the flax-feed, and figned a bill of 
lading, engaging todeliver the flax-feed to a confignee in Eu. 
rope. ‘Lo prove this Moylan offered a bill of lading not figned, 
but annexed to an affidavit by Roach, fetting forth that it was a 
copy of one figned, and deliveged to the confignee, before the at- 
tachment was laid.. The evidence was objected to: And-by ~~ 
M‘Kean, Chief Fuftice :—This is not the beft evidence ; andy. 


therefore, it cannot be admitted. 


BraprorD, Fufice:—The paper ofengiiin idence is not a 
bill of lading ; but it is offered as a copy; aiid to Wee that abill 
of lading, of the fame tenor and date, was executed. 


inftrument itfelf were produced, proof Of the figuature would Be 
prims 
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prima facie evidence that it was given when. it bears Ga 3 but > 19H2. 
when the inftrument does not shpest it carinot be fupplie ee of 


the oath of the defendant. ¢ evidence was accordingly 
tejected. ¢ 
Other proof of the bill of lading being received, together with’ — 
evidence that part of the goods was fhipped, and part not ; and 
fome, though doubtful, evidence, that the ¢onfignment was int 
favor of a bona fide creditor, and intended 3% ig to him. 
Moylan, for the defendant, argued, 1ft. That the bill of lad- 
ing transferred the property to the configneg, 1 Term. Rep. 205. 
g- He to whom bills of lading are firft d eted Ia ‘the legal 
property ; and an indorfement is {ufficientto transfer it. It was fo 
ruled in this Court, before the C5 ate in the cafe of Morris 
ver 3; where Kearney and Gilbert; thippe goods 
ened v8 pag in Londen, and as foon as H Sit of 
lading were filled up, Morris attached the property of 
Me home, rath attachment as Hedlieed: ‘though the 
goods had not been paid for by the confignee: Notice is not 
neceflary, and when a confignment is in fatisfa@tion of a debt, 
it pafles the property even before agreement. All the cafesigo 
upon the goodnefs of the confideration. Sq is 4 Burr. 2238. 
1 Stra. 165. 
ad. The goods were liable for the freighity and cduld not be 
attached without tender of the freight, Ey indemnity to the 
captain. A demand of this indemnity Was upon 
the theriff, by the captain. The lading is for the freight, 
nor isit liable to be attached. Beaux. Lex. Mer. 112. Ale 
though the veffel does not fail, yet freight is due ifit be detained 
by the freighter’s fault. Moll. B.II. Ch. 4. §. 9- Ibid. Ch. 3. §. 
19. 2 Eq. Cas. Ab. 98. p. 1. In equitypfreight is recover- 
able, though the goods be mot on boards 3 Bac. 598. A 
pawn or pledge cannot be taken in execution; and allthe cafes 
confider the goods Jaden as pawned for the freight: 2 Bac. 


2. re . 
a the plaintiff, Serjeant and Todd contended, that no 
freight was due till the veffel breaks ground. Beaux. 110. 
Mel. B.II. Ch. 8. §. 3. Thofe authorities mention “ breaking 
ground,” as effential. But, at allevents, this ought to have been 
at ; or might be fetiled now., Laws Corp. 245. The 

ills of lading did not pafs the property abfolutely; and the 

goods might be ftopped in tranftu. 2 Term. Rep. 63..q0. 
3 Term. 119. 783. Ep. 327. 1 Atk. 245. Until goods 
ate on board, the confignment cannot take effect. 

Suirren, Fuftice.* ‘The fats which the Jury muft decide, 
are— sft. Whether a bill of lading was figned as the defendants 

contcnd. 

* The Caizr Justice, being abfent. 
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T 79. d. Whether the goods were configned for the ufe.og 

comrew the mee,or confignor. 3d. Whether a real debt was * 
from the confignor to the confignee. ‘Thefe being determined, ~ 
the law is clear, that aconfignor can ftop the goods na iy 
only in two cafes, 1ft. Where he has received no confideratin, 
And, 2d. Where the confignee is infolvent. Vf the goods were 
not vefted in the confignee, the defence, arifing from the demand 
of freight and indemmification, is not fuftained. The 
has received his freight in Jrelagd, and received an indemnificd. 
tion from the confignee. He might have pleaded this ; and ag 
he has not done fo, @ie matter is left open to equitable confide. 
rations. ‘The freight, in ftriétnefs, is due when the goods are lin ‘ 
den and bills Signed. Phis is a rule founded on mercantile princi. 
ples, and the inconveniences of the oppofite doétrine. The % 
caufe, therefore, in the opinion of the Court, depends pringj. 
pally, upon this fa€, whether, at the time of the attachment, the 
property of the goods ‘was vefted in the confignor, or confignee, 


Verdict for the plaintiff, 


ones verfus Lit tye. 


ficiamy ft the defendant had been dangeroufly 

ill for three weeks lat paft ; and thereupon moved to put off the 
trial. , > 

But THE CourT held this tobe no good caule for putting of 
the trial. And, 

By Sutpren, Juffice. If there had been an affidavit ftating, — 
that there were maftrial witnefles, who had not been fummoned 
in confequence of ficknefs ; or if the plaintiff himfelf were 
a witnels, €0. prove or the like; that might have weigh 
with the Court; but, as it is, the trial muft proceed. 


Tc defendant gounte produced a certificate from a phy. 


KnicutT verfus REEsE. 


HARLES KNIGHT, father of the plaintiff, put out ~ 
£200 at interelt, to be divided among his four children, 
at their mother’s death. The defendant was one of the 
named in the bond, and had received the money.on they 
dow’s deceafe. “The only queftion was, whether intereft 4 
be paid from the time he received it, a 

By Tue Court :—Intereft is not to be paid by a-mere true 
tee, for the money which he holds for the ufe of another, ah “ 
Sic 





BPS Brass 
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; negleéts to payiton demand. As there is no p of 
ent in this cafe, it muft be calculated only from eas 
qnencement of the action. | 


‘ 


Wrrre verfis Lrncm’ 


FEOUE defendant moved to put off the trial on an affidavit, 
sof» that an attorney of this Court, was a material witnefs. 
He had not been /idbpened ; but had promifed the defendant to at- 
tend ; and hadJeft town afew days ago. ™ 

Under thefe circumftances, THe Court did not think a /ib- 
pena neceflary to entitle the defendant to put off the trial. 


BLooMFIELD verfus Buppam. 


houfe to his wife for life, remainder to Yames and Syfan- 
is children. The widow and children afterwards mort- 
page this property, to the plaintiff, for the proper debt of , 
Phe plaintiff fues out a /ciert facias, andyafter fale of the > 
and fatisfaQtion of the mortgage monies, the furplus was brought 
into Court, to be difpofed of as the Coutt fhould dire&. 
Under thefe citcumftances, M1. Levy @ » that this 
debt, which James owed to the widow, ‘was to be confider- 
ed asalien on the houfe, and that the furplus fhould be paid to 
her abjolutely. Doug. 133. 2 Bl. Rep. 949. 2 Vef. 622. 
Brown. Ch. 421. Equity favors liens. A factor has a lien for 
his general balance. 4 Burr. 2220. £ 
Tue Court ordered that the money, be: paid the widow, fhe 
giving fecutrity, that her executors, or adminiftrators, thould ac- 
count for it, after her death, to thofe in remainder. “And in cafe 
fuch fecurity was not given, then that the mioieybe paid to thofe 
in remainder, they giving fecurity to pay the amnual intereft there- 
of, to the widow during her natural life.* 


R ie BUDDEN devifes, after payment of debts,"a 
way 


Scort verfus M*Krsson. 


HIS was a fpecial afmpfit, on the part of the defendant, 

to make up the depreciation of a certain fum of money, 

paid by him to the plaintifP's agent, if the plaintiff refufed to re- 

ceive 

* This latter rule had been adopted by the Ceurtief Commes 
Pleas; in the cafe of Whitcball versus Houston, 


my . 
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1792. cciveit as fpecie. Upon a reference, the referrees awardedond — 
he four pounds ; “goog ‘the caufe had been removed by the des - @ 
endant, it then became a queftion, whecher the plaintiff thould. 
recover double, or any other, cofts. 5 
By rue Court :—Double cofts is a relative term ; and it hag 
been fettled, that the plaintiff hall not recover double: cofts here, 
when, in the Court below, he could not be intitled to rns we . 
Under the late act, giving jurifdiction co the Juftices, the ; 
powers vefted in them to embrace this caufe of 
‘There are indeed exclufive words in the aé, but they do not 
nar a: the prefent cafe. There mutt, ‘therefore, be 2 
Judgment without cofts. +) 


s -- 


Rape verfiis Evtior. 


defendant had pleaded in abatement, that the plaintiff) 
was a feme covert: And now Howell, for the plaintiff, . 
madved to ftrike off the plea, not being fupported by any affida. 
vit, as the rules of the Court require. Todd contended that he 
could file the affidavit infanter, if the Court fhould deem it ne. 
ceflary i in this cafe ; but Howell faid it was too late, and that 2 
dilatory plea could not be recurred to, at this ftage of the pence 


i il rl el ee ee ee i 


“> THE Court :—~As the plea is not fupported by any, affi- . 
davit, it cannot be fuftained 5 and we think it is too late to file. 
anew one. The defendant muft, therefore, plead in chief ; or 
the plaintiff will be at liberty to fign judgment. 


‘ 


Fory weft Syone. 


Te plaintiff laid his damages at £ 509 5 but the verdige 
and judgment it were for £672 13 2. The defendant 


hereupon took out a writ of error, and next day the plaintiff 
moved forleave to enter a remittitur of the furplus damages, upon 

the authority of H. Blacks. Rep. 643. t Dall. Rep. 134. Todd p= 

ofed it. 

But, sy THE Court :—There is no difference between this j 
cafe and that in Black/lone’s Reports. We thall always be difpofed © 
to favor amendments.' Let the remittitur be entered, upon pay- 
ment of the cofts of the writ of error. 


{ 
{ 
| 
‘ 
f 


i. 
Jouns verfus NicHo.s. im 


S wasa feigned iffue ; upon which this fingle ere 1 
was fubmited, for the opinion of the Court,—-whether ‘the > 
pours 
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of appointing the Clerk of the Mayor’s Court of Phis 
bem pbio, was vefted in the Governor, or the Corporation of thé 


ity? 
| The cafe was argued at the laft Term by the Attornty General 
for the State, and by E. Tilghman, for the Corporation: 

The Attorney General contended, that the Cletk of the Mayor*# 
Court is an officer of the Commonwealth. If the a& of incor2 
poration (2 vol. Dall. Edit. p. 660, /ec. to.) the powers of the 
Aldermen ate defined; but nothing is faid of the appointment 
of the Clerk. The firies impofed for offences ayainft the Com- 
monwealth ate fo be paid into the Staté Treafury; and the Clerk 
is the officer, who not only keeps the recotds of the conviCtions, 
but collects the fines. (Jb. p. 26.) The Cottt is, in fact, a 
Court of Quarter Seffiohs for the City ; arid there i3 as much 
reafon to aflert, that the Juftices of a Court of Quarter Sefflions 
for any County have a tight to appoint their Clerk, a3 that the 
Mayor, ot Récordet; and Aldermen Have a tight to do fo. If, 
then, lie is ati officer of the Comnionwealth, the Conftitution 
exprefsly provides that the Governor “ fhall appoint all officers 
whofe offices are eftablifhed by this Conftitution, or fhall be 
eftablifhed by law, ahd whofe appointinents are not herein other- 
wife provided for.” Art. II. Seét: 8. | | 

Tilghman ftated, that the true queftion was, whether the aé 
of Incorporation gave to the Mayor, or Recorder, and Aldermen 
the power of appointing the Clerk of the Mayot’sCourt? By 
the 3d fect. of the VL. Article of the Conftitution it is provided; 
that ‘the rights, privileges, immunities and eftates of religioud 
focieties and corporate bodies fliall remain, as if the Conftitutior 
of this State had not been altered or amended:” If, there- 
fore, the Cotporation previoufly poflefied this power} in ex- 
clufion of the Supreme Executive Council, the Corporation 
now poffeffes it in exclufion of the Governor ; ahd fo it becomes 
tlie tafe of an officer * whofe appointment is otherwife provi- 
ded fot,” within the exprefs exception of the 8th feé. of the 
Il. article” of the Conftitation. It is, then, to be confideted; 
either that the Corporation at large acquired the power, ander 
the law by which it was inftituted ; or that the Mayor’s Court 
acquired the right of appointment, as an incident to their jurif- 
diction; and the laft fection of the A& of Affembly direéts the 
moft favorable conftruction to be made, for the benefit of the 
Corporation. Thus; the 39th /eé. enacts * that for the well go# 
verning of the City, and the ordering the affaits thereof, thefé 
fiall be fuch other officers therein, and at fuch falaries, or othér 
compenfation, as the Mayor, Recorder, Aldermen and Common 
Councilmen, in Common Council affembled, fhall dire” ; and 
if the Cletk of the Mayor’s Court may juftly be deemed an of* 
fiver neceflary, or ufeful, « for the well-governing of the City, 
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and the ordering the affairs thereof,” this claufe manifeftly vélte = 9 
ed the power, of inftituting and fupplying the office, in the Cop 
poration at large, at leaft in exclufion of the Executive authori. 
ty of the State. But the very grant of a power to holda a 
carries with it every thing that is incidental to the excreife 
jurifdi€tion; and a Clerk of the Court muft be regarded in thar . 
point of view. A Court may appoint a Bailiff, or Serjeant, to 
execute its procefs, as an incident to the grant of jurifdiétion, 
1 Bac. Abr. 565. Again;—whenever one office is incident to 
another, fuch incident office is regularly grantable by him, who 
hath the principal office: 3 Bac. Abr. 720.721. And, Lord 
Coke, fays “ that the Juftices of Courts did ever appoint thei 
Clerks.” 2 Inf. 425. The appointment vetts, therefore, a 
incident to the grant ; and may alfo be afferted upon prefcri 
tion and ufage. Dyer 175. 4 Co. 32. Show. P. C. Holt’s cafe 
See B/. Rep. 2 P. Wms. 1 T. Rep. 196. The power of amo 
tion is incident to a Corporation; Doug. 152; and, it is.to be 
inferred, that the leffer power of appointing a Clerk, is alfo in 
cident. In the firft charter of the City, the Proprietary appoint. 
ed the Clerk; but all fubfequent appointments were made b 
the Corporation. ‘The Corporation being refponfible, it is ¢ 
fential that they fhould appoint their officers ; and yet the con- 
ftru€tion contended for, would annihilate all the power given to 
them for that purpofe, in the 39th /eé?. of the Act of Affembly, 
TheCouncil of Cenfors,in their animadverfion upon the 20th fed. 
of the old Conftitution, while they confider the appointment to 
office, as a natural incident of the Executive authority, ftil] 
contemplate exceptions from the general rule, by which the 
public welfare may be promoted. Journ. Coun. Cenf. p. 149 
Second Seffion. 

The Attorney General, in reply. It is unneceflary to enter 
into an inyeftigation of the authorities cited from the Englifh 
books ; fince this is ftri€tly a Con/fitutional queftion. The rea 
foning of the Council of Cenfors in favor of the Executive, cem 
tainly applies to the prefent office; and, it is conclufive, that 
the Supreme Executive power is now yefted in the Governor, 
But, it is contended, that the right claimed by the Corporation 
is eftablithed by the 3d /eé. of the VII. Art. of the Confticu- 
tion; which gives rife to two queftions: 1{t. Is the appoint. 
ment in Controverfy within the meaning of the conftitutional 
refervation? 2d. Had the Corporation the right to make the 
appointment, before the adoption of the exifting Conftitution ? 
In fatisfying the enquiry, where the power refided under the 
old Conftitution, it muft be remembered, that to exclude the 
Supreme Executive from the exercife of this natural attribute, 
the intention muft be dire&tly and explicitly-exprefied. Now, 
in the a&t of 1789, no fuch power was ¢xprefsly granted to the 
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poration; but in the old Conftitutiou, 24. 20, it was ex- 
e{sly provided that the Supreme Executive Council fhould ap- “Vv 
int all officers, civil and military ; and the expofition given to 
this fubjeét by the Council of Cenfors, is binding on the prefent 
‘decifion. Upon the whole, the Mayor’s Court muft be confi- 
dered as a judicial inftirution under the laws of the Common- 
wealth ; intended as a fubftitute for the City Court, whofe 
Clerk was not appointed by the Judges; but originally by the 
Legiflature ; and afterwards by the Executive, upon the autho- 
tity of the Council of Cenfors. 
Tue Court having kept the cafe under advifement till the 
prefent term, SHIPPEN, Fuffice, (in the abfence of the Curr 
usTice) delivered their unanimous opinion as follows: 
Suipren, Fuffice. The fole queftion in this caufe is, whether 
the Governor, or the Corporation of the City of Philadelphia, has 
the power of appointing the Clerk of the Mayor’s Court? ‘This 
refts on the true conftruction of the A& of Affembly, of the 
11th March 1789, incorporating the City; and of ‘the State 
Conftitution, agreed to in Convention, on the 2d of September 
1790. By the old Conftitution of 1776, the Supreme Execy- 
tive ‘Council had the right of appointing all officers, civil and 
military, unlefs thofe chofen. by the Legiflature, or referved to 
the people at large. The Ac&t of Affembly of the 4th of April 
1785, confirms this right in expre{s words, in-prirfuapce of the 
revious refolves of the Council of Cenfors. Under. the aé&t of 
embly.of. May the 14,1776, the powers of the Mayor, Record. 
er and Aldermen, were vefted in the juftices’ of ‘the City court, 
and the Supreme Executive Council appointed the Clerks of the 
Court.. It, therefore, appears evident to us, that: unlefs an ex- 
ception is plainly made, the right of the appointment, muft.be 
velted in the Governor, as the Supreme Executive power. 
By the IJ. Art. of the Conftitution of 1790, /e.8, the-Gover-. 
nor is to appoint all officers, whofe offices.are-eftablifhed by 
the Conftitution, or which fhall: be eftablithed by Jaw, not other- 
wife {pecially provided for, By the A& of age ii as 
39 it is. declared ‘that for the well-governing of the faid City, 
and the ordering of the affairs thereof, there fhall ‘be fuch other 
officers. therein, with fuch falaries as. the Mayor, Recorder, and 


tu- Aldermen. fhall dire&@, &c.” ‘This claufe, it.i9 faid, vefts the 
nt right of appointing the City Clerk in the Corporation at large. 
nal But we think it evidently relates to officers neceflary for con- 
$ ducting and managing the internal police of the City—to /ala- 
n 


ry officers, who fhall receive a campenfation,; ftipulated by the 
Cochnsts Council for their fervices:: It cannot, in our opinign, | 
apply to the office of the Clerk of the City Court, whofe dutics 
are analogous to thofe of the Clerks of the Seffions, in the Coun- 
ties of the State, and who are appointed by the Governor. 
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1792. Our opinion, therefore is, that the power in queftion, ey 
Leer} with the Goyernor, agreeably to the true intent of the Conf. 


tution, * F 
REsPuBLicg 


* Though indifpofition prevented the attendance of tHe Cniex 
hates he had prepared the draft of an opinion, of which the fol. 

owing is a copy. 

M‘Keaw, Chief Justice. This cafe was argued laft Term by the 
A:torney General in behalf of the plaintiff, and Mr.Ti/ghman in 
of the defendant, and was held by the Court under advifement until 
this Term, not on account of any difficulty in it, but becaufe the 
court rofe foon after, and a refpect was due to the dignity of the 
parties interefted in the queftion. 

The fole point is, whether the Governor of Pennsylvania, or the 
Mayor, Recorder and Aldermen, or Corporation, of the City. of Pbi, 
ladelpbia, has the legal power to appoint and commitfion the Clerk 
of the Mayor’s Ceurt, for the City of Philadelphia? The folutiog 
ef this queftion depends on the prefent Conftitution and laws of Pena. 
syluania. We cannot be guided by the laws or ufage of Great Britain, 
with refpeé&t to the appointment of Clerks, or Officers of Courts of 
Record there, however we may approve them in this particular, 

In the a& entitled, An aét to incorporate the City of Piladel. 
phia,”. pafled the 4146 March 1789, the office of Clerk is not men. 
tioned by name; but fuch an officer is neceflary to a Court of Re- 
cord, and by the common law it is incidental to fuch a Court to ap. 
point fuch an officer, Befides, by the 39th fection of that act, the 
Corporation. have an exprefs powey given them to appoint all fueh 
officers as they fhall think neceffary for the well governing of the 
city, and the ordering of the affairs thereof. It is now unneceflary 
to enquire, whether this fection militated with the conftitutionak pow. 
ers of the Supreme. Executive Council, or 2 former legiflative con- 
ftruétion of them, as we mutt be governed by the prefent Conftity- 
tion. 

By the fir fe€tion of thedecond article of the Conftitution, “The 
Supreme Executive power of this Commonwealthis vefted in the Go- 
vernor.” By the 8th fection of the fame article, “ He fhall appoint 
all officers, whofe offices are eftablifhed by that Conflitution, or thall 
be eftablifhed by law, and whofe appointments are not therein otber- 
wise provided for." In the VI, Art, sect. 4,“¢all commissions thall be 
in the name and by the authority of the commonwealth of Pennsyloa- 
nia, and be fealed with the State Seal, and signed by the Governor; 
and by the sth sec. of the fame article, “ the Treafurer is to be ap- 
pointed by the members of both houfes.” ‘All other officers in the 
Treafury Department, Attornies at Law, Election Officers, Officers 
relating to Taxes, to the Poor and Highways, Conftables and other 
‘Townhip officers, fhall be appointed in fuch manner as is, or fall be, 
directed by law.” Here then is an enumeration of the officers whole 
appeintments fhall be, or may be, made otherwife than by the Govery 
nar; and this is the only provilion in the Conftitution which hmits his 


authority 
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Respuslica verfus Askew. 


HE defendant was indited for a libel; and at the laft Nié 
Prius, retracted his plea and fubmitted, protefting his 
innocence, &c. He now appeared to receive judgment, and 
his own affidavit was offered to be read in mitigation of the fine. 
But, By THE Court :—It has been ufual to hear the de- 
fendant without oath ; but we have never known his affidavit re- 
gciyed, although it goes only in mitigation of the fine. 


Affidavit refufed. 


Morris’s Executors verfus M*‘Connaucuy. 


. 


AMES M‘CONNAUGHY mortgaged to the plaintiff's 
J Teftator, a certajn plantation in Cheffer County ; and then 
evifed all his eftate, confifting of many other traéts of land, to 
his mother Fannet. Fannet afterwards died, having devifed the 
the tract in mortgage to her niece Mrs. Darlington, and the 
refidue of her eftate to her Executors. The plaintiff having 
obtained judgment on the bond which accompanied the mort- 
gage, 2 motion was made'that the {um due fhould be levied a 
c 


authority of appointing to affice. The Clerk of the Mayor’s Court is 
a public officer; he is concerned in the adminiftration of juftice, 
and refembles in all refpects the: Clerk or Prothonotary of the Su- 
preme Court, and of the courtsof Common Pleas, Quarter Seffions and 
Orphans courts, all of whom are appointed by the Governor ; and what 
reafon can be affigned for his being appointed otherwife, which will 
not equally apply tothem? All commiflions muft be figned by the 
Governor, and run in the mame of the Commonwealth. We need 
not here inveftigate the diftinction between officers that may be ap- 
pointed without commiffions, and thofe who are to be commiffioned ; 
as the Clerk of the Mayor’s Court comes under the latter clafs, as 
much as the clerk of any other court, Perhaps it might have been 
better, if the courts of juftice had been impowered refpectively to 
appoint their own clerks; it would have been more agreeable to the 
ulage in England and moft of the American States ; but the Con- 
yention haye thought otherwife. 

On the whole, [am of opinion, that the Governor has the legal 
power to appoint and commiffion the €lerk ef the Mayor’s Court 
for the city of Philadelphia, and that judgment be given for the 


plaintiff. 
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1792. the lands mortgaged ; and that the refidue of the eftate fhoulg , 
term bedifcharged.” After argument feveral times, the Court now 





delivered their opinion aS follows : . 
By tHe Court :—We are of opinion that all the landg 
which were the property of James M<Connaughy, dectafed, 
{upon which we underftandithe fheriff has already levied) thal 
contribute, according to the value of the feyeral tradts, to «pa 
_off and difcharge the debt, intereft, and cofts in this action. We 
confider real property in Penn/y/vania as afiets for the payment 
of debts; and it isalways, in cafe-of the deficiency of perfonal 
property, to beapplied to difcharge {uch debts, It does not appear. 
from the Will of Fannet M’Connaughy that her intention was, 
that Mrs. Dartington thould take the land devifed to her cum onere, 
It is, however, equally fubjected to the payment of a proportion 
of the debt with the other lands of Fqmes M]‘Connaughy, remaining 
undifpofed of. Mrs. Darlington claims as a {pecific devifee ; the 
refiduary legatees cannot be Confidered as fuch. ‘To charge the 
lands devifed to them with a rateable part of the debts, would 
not difappoint the true intentidpof cither'6f the Wills ; but to. 
charge the lands devifed to Mrs. Darlington would evidently 
produce that effect. 
We are, therefore, of opinion, that all the real eftate. of 
James M*Connaughy thould rateably contribute. 
BraprordD, :Juffie, having -been of couniel in this caufe, 
tookno part in itsdecifion. ; 


oo 


‘WaLker’s Appeal. 


the Orphans’ Court of Northumberland, given the 26th 
larch, 1792, from which (as it appeared by acertificate he pro- 
duced) an appeal had beepentered, But THe Court, finding 
that there was no copy of the proceedings lodged with the pro- 
thonetary, refufed to receive the motion: And b 
Surpren, Fu/fice:—The regular method of bringing up the 
record is by certiorari; and nothing elfe can ftay the proceed~ 
wigs below. 


Pie" Orphan moved for the confirmation of the decree of 
d 


SHEREDINE verfus GAUL. 


HIS. was.an action of debt on a bond, dated the 13th 
March, 1787. The bond recited that the obligee, Paul’ 
Sheredine, had given a letter of attorney to the obligor, Martin 
Gaul, to recover a legacy due to his in Germany ; and the 
condition 














he 
da 


th 
uk 
in 
he 
20 








Po 7 PR 


i 
SbPeume Court oF Penn/iloania. Yor 


Condition was, that the obligor fhould, on or “before the rf 1792. 
January, 1789, render to the obligee a true account of, and ures 


y over, all monies received by virtue of the power... On the 
17th November, 1791, the bond was afligned by Paul Sheredine, 
to Abrabam Sheredine, who brought the prefent fuit, in his own 
name, and the iffue was joined on the plea of performance of 
covenants. It appeared, that the defendant had received a cer- 
tain- number of Guilders, but they were one third lefs in 
value than German Guilders; and that he had offered to pay 
the money to the plaintiff in the coin in which he had receiv 
ed it. ‘ 

It was contended by M. Levy, for the defendant, that there 
was in this cafe a fulficient tender and refufal: 3 Term. Rep. 
554 3 and this being a bond for the performance of conditions, 
is not within the provifion of the att of Affembly, enabling af- 
fignees to fue in their own names; which fpeaks only of fuits 
on bonds * for fuch fum of money as is*therein mentidned ;”, 
fo that the plaintiff muft be ném-fuit. 1 Vol. Dall. Bdit. 2 
Ld. Ray. 1271. +t Ld. Ray. 1362. ; 

But Serjeant anfwered, that, in the firft place, there could 
be no non-fuit after plea of payment, or performance of coves 
nants ; and, in the next place, that the practice of Penn/ylvania 
would juftify the form of aétion. As to the tender, it is a mere 
offer to pay; and, at alleyents, it ought to have been pleaded. 

By tHe Courr :— Whether the action is regularly brought, 
we are willing to referve as a point for futute confideration : 
But, on the merits, we can fee no ground for a verdiét dn fa- 
vor of the defendant. A mere Offer to pay the money is not, 
in legal flriétnefs, a tender 5 and cven if the tender was in itfelf 
fufficient, the defendant is not entitled to take advantage of ‘jit, 
unlefs he pleads it, and brings the money into Court: For, a 
verdict now given in his favor on the prefent pleadings, would 
forever difcharge him from the plaintiff's demand. 

Little has been faid on the {core of intereft. That, however; 
depends upon the time of the defendant’s receiving it before, or 
after, the 1ft of January, 1789, when he was bound to ren- 
der his account. 


Verdi& for the plaintiff. 


Gruss’s Executors, verfus Grupe’s Executors. 


SHIS caufe being referred in the Common Pleas, the te- 
ferrees made report into office ; and afterwards the plain- 

tit removed the caufe by certicrari into this Court. 
But, 
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i792. But Ingerfoll,on behalf of the defendant, now moved for 

tvaw) a Procedendo ; alledging that in.a cafe of Pigot v. Young, ithad 

been decided, that a caufe could not be removed after the arbi- 

trators, or referees, had entered on the bifinefs fubmitted, or 
referred, to them. 

And tHe Court, accordingly, awarded a Procedendo. 








VaucHan verfus BLANCHARD: 










EATLY offeref to read the return, on acommifhon to 
examine witnefles, in which it was certified, that the 
witnefles.were duly {worn by a Juftice of the Peace, and exa- 
mined by the commiffioriers. , Serjeant, objeéted, that the coms 
miiflioners themfelves fhoald Have adminiftered the oath ; or 
that if adminiftered by a Juftite of the Peace, he fhould him- 
felf have certified the fat. But; * 

By tHe Court :—It is not heceffary that the commiffion- 
ers fhould adminifter the oath themfelves ; and it is to be pres 
famed, that it was adminifteted in their prefence: 


Mattory verfus KrawAn. 





HIS was an aétion on a bill of exchange, againft thé 
drawer. The bill was dated the 29th of September, 1781 
and was drawn on the defendant’s tenant for £50, ‘* being my 
part of the rent of Black Rock eftate:” It was prefented for 
acceptance and refufed, fome time previoufly to the 19th of No- 
vember, 17813 but it was not protefted ’till the sth of Auguft 
1782. No notice of the proteft was given, nor was any per- 
fonal application made to the defendant, ’till fometime in the be- 
ginning of the year #790; though, it appeared, that in the 
year 1790, he acknowledged having heard that the bill was not 
paid, fo far back as the year 1783. When the bill was’ pre- 
fented, the drawee had funds belonging to the drawer, in his 
*® hands ; but he had paid the amount to the drawer’s attorney 
in faét, who foon afterwards died, and the money was loft by 
his wife, to whom he had intrufted it, juft before his death. 
For the defendant, Serjeant contended, that the want of no- 
tice was a compleat difcharge. The money was in the hands 
of the drawee when the bill was prefented; and, therefore, 
the plaintiff has no excufe in law, or equity, for the grofs neg- 
ligence of which he has been guilty. Ejp. 47. Bull. N. P: 
27} Fe 


























270. 252. 
For the plaintiff, Morgan urged, that the lofs had not hap- 
ned from the negligence of the plaintiff; that the fund on 


which the bill had been drawn was virtually paid to the defen. — 


dant himfelf, fince it was paid to his authorifed attorney ; that, 
therefore, the cafe should be confidered as if no effe&ts had been 
in the hands of the draweé, when no proteft, or notice, is ne- 
ceflary ; E/p. 51. and that no particular form of notice ought 
to’be enforced, if it appears, as. it does appear, that the . 
fendant had an early knowledge of the fact. 
By‘ THe Court :—The fole queftiow is; whether the de- 
fendant is bound to pay the bill, under the cireymftances of 
this particular cafe ? It was drawn.ia ‘owes 17825 it was 
prefented, and refufed acceptance, in Vevember 1781 % and 


yet it was never protefted till dugu/f?, 1782s. This is, in our . 


opinion, a fatal delay. The protelt and notice are $8 oro 
upon principles of convenience ; and it is. mot neceflary t 
there fhould appear to be an aétual lofs, in confequence of neg- 
le&ting them. Though what fhall conftitutea reafonable time 
for giving notice is a matter tobe left to the Jury, under the 
peculiar fituation of our country ; yet the rule is a general one, 
that reafonable notice of protefting a bill fhall be given to the 
drawer. We think the rule has been grofsly violated in the pre- 
fent cafe; and, of courfe, that there ought to be a verdict for 
the defendant. P 

Veroicr for the defendant.* © 


Knox ¢@ al, verfus Jones. 


HIS was an aétion on the cafe for goods fold and deliver- 
ed ; and the only queftion agitated upon the trial, was 
whether the plaintiff was entitled to recover intereft? It was 
proved, that at the time of the fale, the defendant was inform- 
ed, that it was the courfe of the trade to give: fix months credit ; 
or, if cafh was paid, to difcount five percent; but that punc- 
tuality, and not intereft, was the object of the plaintiffs. 
By tae Court :—The eftablifhed courfe of the plaintiffs’ 
trade is proved ; and, ‘alfo, the knowledge of the defendant. 
Bh : Tt 


* Decidedat N. P. Delaware County, 11th October, 1782, be- 
fore Yeates and Braprorp, Fustives. 

+ This cafe was decided at Philadelpbiag, Nisi Prius, held in 
November, 1792, before the Cuser Jvericn, Sairren and Baaa- 
FORD, Fusticese 
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1792+ It appeays, therefore, tobe a part-of their contract, that intéa a4 
ice thould commence, at the expiration of the fix monthscre. 
it. OS 

Verdi& accordingly, 


STme verfus Lyncu.* 


IS cafe was an aétion brought by the indorfee of a 
promiffory note, againft the drawer ; and it was con- 
| , on the part of the defendant, that the note, having 
been given without any confideration, was fubje€& to the fame 
equity in the hands of the indorfee, to which it was Po ge int 
the hands of the indorfor, the original payee. 1 Dall. Rep. 
441. Toeftablifh the defe& of confideration, the teftimony 
of Lynch, the indorfor and original payee (who had fince ob= 
tained his certificate as a bankrupt) was offered : 
But it was ruled by rz Court, that Lynch could not be a 
witnefs in this cafe ; as he was offered, in fact, to invalidate his 
owninftrument. 1 Term. Rep. 599. 


Curisino. verfus Perez. 


HIS was an action brought againft the Defendant, owner 

of the Brig Santifima Trinidad, for money lent to the 

captain in the Havanna, who gave the plaintiff the following 
note : 

* Received of 8. Cupifine two hundred dollars for the vic- 
tualling and expences of the brigantine, which fum I will pay 
at firft fight, in the name of the owner Don Fos. de Auguire Pe- 
rez, who is in Philadelphia; which cafhI receive, mortgaging the 
freight, the brigantine and her rigging, as the faid Santiago has 
lent me the above fum, for the advantage of the veffel at Ha- 
vanna, Furle 6th, 1788. F 


(Signed) 
%¢ Narifco Sanchez y Serma.” 
On her arrival at Philadelphia, the brig was libelled on this 
hypothecation (as it was called) in the Admiralty, and after 
hearing, the libel was difmiffed. It appeared, that the captain 
had goods, his own property» on board ; and that he might have 
procured money from the Intendant of the place, without pled- 
ing the veffel. 
Heatly, 
* This cafe was detided at Philadelphia, Nisi Prius, held in 
November 1791, before the Cuter Justice, Suipren and Baas- 
FORD, Fusticese : 
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Heatly, for the Plaintiff, contended, that the general princi- 1792. * 

ple a a owner ee Y ‘alas Gun e 

2 Emerig. on Ins. 422. 448. It is lai in » 6 

that whoever fupplies a thip with neceffaries has a threefold ie- ' 

curity, the fhip, the owners and the mafter: And the fame 

doétrine is recognized, 1 Term Rep. 108. As to the decree of — 

of the Admiralty, it was founded wholly on the infor. Re 

mality ot the hypothecation, and therefore not conclufive. : a a 
oylan, for the defendant, contended: 1ft, That the Admi- a 

ralty had already decided on the merits of the cafe, and that the 

hypothecation was adjudged void, becaufe there was no necefli~ 

to warrant it. In afumpfit a decree of the admiralty, on a 
libel for wages, is conclufive againft the plaintiff. 1 E/p. 178. 
So, a decifion of the Leghorn court was lield conclufive, 2 Stra. 
2d, But be this as it may, it is clear that. if 4 captain. 
borrows and impawns the fhip without neceflity, it will not be 
good. Hob. p.12. Mol. B. 2. ch. 2. fec. 14 3, Mod. 244. 5. 
d, He contended, in the laft place, that the mafter cannot make 
is owners perfonally liable by his contraét m a foreign port. 
Molloy B. 2. ch. 11. fece 14, is in point, and fo is Fobufen v. 
Shippin, Salk. 35. ‘The cafe in Cowper only applies to a con- 
tract for neceflaries in the port where the owners refide. The 
dictum in Emerigon is too extenfive in its terms, and in other parts 
of the fame hook is limited, 
the captain cannot hypothecate where the owners refide. 

By rue Court:—lIt isclear that the captain can hypothe- 
cate his veffel only in cafe of neceflity—fuch a neceffity. as this; 
that if he did not take up the maney, the voyage would be defeat-. 
ed, or at leaft retarded. ‘This does not appear to have been the 
cafe in the prefent inftance. 
rule, it is.held, that the captain cannot hypothecate, while there 
are goods of his own, or of his owner on board. Now if there 
was no authority to hypothecate the vefél, how can it be pre- 
tended that he can make his owners perfonally liable? Great 
mifchiefs would enfue if the mafter had fuch a power. Upon 
this ground, therefore, the aétion muft fail. Another point, al-. 
fo, is in favor of the defendant; namely, that this very queftion . 

decided in the Coust of Admiralty. Since, 
e had no authcrity to bind, the auities of his 
owners in a foreign port (and in point of fa& he does not feem ae We 
to have done it, as the writing appears to bind only the captain oe 
and the veffel) and fince the decifion of. the Admiralty on the 
merits, is, in our opinion, conclufive, the Plaintiff ongh 


has been alread 
then, we think 
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‘Thus, in p. 424, it is ftated, that. 


But, in addition to that general. 


Not to.. 


Verdict for the defendant. . 


B b2 Sanuax. 
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January Term, 1793. 






Borce verfus Moore. 


N this aétion, which was brought on a Policy of Infuranee 
fubfcribed the 8th of Sept; 1786, the plaintiff declared fora 
total lofs, and offered in evidence the proteft of the captain, 
made at Alexandria, on the 22d Sept. but’it appearing that the 
captain, who had been taken up at fea from the wreck, had ar. 
rived at Newbury-Port in New-England onthe 12th of Angi 
and paffed through Philadelphia, on his way to Alexandria, be- 
foxe he made his proteft, the evidence was objected to, the de. 
fendant infifting that the proteft ought to have been made at 
F the firft port, and cited 1 Dall. Rep. 317. as in point. 
F Levy contended, that where a proteit is offered to excufe the 
se captain’s conduct, more ftriétnefs might be required. In We. 
| 432. itis ftated, that the proteft muft be made at ve place, 
e where the captain firft arrives ; but if thar be impoffible, he tuft 
make proteft at any fubfequent port. Here the captain’ ftates 
in his proteft, that he could not make it for wantof money to 
pay the fees ; he loft every thing with the veffel. 
M‘Kean, Chief Fuftice: ‘ White there is no notary, 4 pro- 
teft may be made before a magiftrate. The excufe offered in 
this cafe, for not making the proteft at the firft port, would be rs 
avery flimfy one, even if proved by indifferent witnefles. Pro- 
tefts are only admitted from neceflity ; and the rule, which re- 
quires that they fhould be made at the firft port, is a good one, 
to prevent abufes. If it be not praéficable to make it at the firt .. 
port, it muft be made at the ext, where it is practicable. ‘This . 
proteft, therefore, cannot be received as evidence. | 


PLeasants, Adm’tor, verfss PemBerron, Adm’ trix. 


‘HIS was an aétion brought to recover a child’s thate of 

the inteftate’s eftate. The defendant gavein evidence a re- 

ceipt from the guardian of the child, for « four thoufand Con- 
tinental Dollars” dated the agth of February, 1780, while Conti- 
nental money was a legal tender, but depreciated fifty for one, 
Upon this the guardian, (who was releafed fo as to make him a 
difinterchted 
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| difinterefted witnefs) was offered to prove, that at the'time pore ‘* 
payment it had been a , that the value of the wy 
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money fo paid, Baronet adjufted pl barge is. i 
accordingly. is teftimony was op 0 ome > . oe}! 
defendant, upon the principle that no nasal allowed to a 
contradict or explain away hisown inftrument. The cafe in 1 
Term. Rep. 296. {peaks of deeds as well as of negociable pa- | 
per. This evidence is to invalidate the force of the receip, == 
and to add a condition, which will take off 4g-soths. of its === 

tion. Great inconveniences might arife, and third-pers 4 
fons may be deceived and injured, if {uch explanations are ad- 
mitted. 

Ingerfoll, for the plaintiff, urged that therule is confined to 
negociable paper. It is fo fettled 3 Term. Rep. 33. 36. Be- 
fides it is not propofed to contradi¢t the receipt , which only 
exprefies the receipt of 40c0 Continental dollars; but, itwould = | 
be fraudulent to prevent the plaintiff from fhewing that the wa 
lue was afterwards to be fettled, in order to fet up the implica- 
tion of Jaw againft us. No inconveniences can arife ; for, it 
is clear, a third perfon may be admitted to explain. Even an 
attefting witnefs was admitted in M<Mina v. Owen. 1 Dall. 
Rep. 

Sherieant, in reply, faid, that before Suippen, Prefident, in 
the Common Pleas, a captain of a veflel was not allowed to *, 
prove, that he did not receive the goods mentioned in the bill of i 
lading. 

MKean, Chief Fuftice. The general expreflion in Walton 
&& Shelley muft be limited as explained in 3 Term. 33. 6. 
and, therefore, fince the witnefs is difinterefted, he muft be . 
admitted. Befides, he is not to contradi€t the writing, or deny gt 
any thing that isin it. scsi 
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Respusiica verfus Keprene. 


HABEAS CORPUS was iffued to bring up the body ite 
of Benjamin, a minor, about fourteen years old, se 
who had geen bound by his guardian’s confent, to the de- VES 
fendant, to ferve her till he fhould arrive to the age of fifteen. r 
Having abfconded from her fervice, he was committed to goal, be 
for that caufe ; and a general queftion was made, whether an ied 
infant could be bound as a fervant in Pennfjlvania ? Be | 
Tue Court were unanimoufly of opinion, that the inden- 
ture, in this cafe, was void, and gave helt opinions /eriatim. 
The opinion of Fufice Braprorp, (whichis all I have in 


my notes) entered fully into the principles of the decifion as 
follows. : 
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1793- Braprorn. Fufice:—The imprifonment of this infant, es 
we uftified at all, kn be fupported «nder the A&t of 1700, refpect. 
ee pe che oat ; fo that the only queftion for our determination is, 

w r he be a fervant within the meaning of that a& of MG 
fembly? 1 Vol. Dall. Edit. p. 14. ae 

It is clear that this indenture, by which the infant is bound to 
ferve, and not to learn any trade, occupation, or labour, cans 
not be fupported upon the principles of common law, nor by — 
the expreis words of any ftatute. But, it is faid, that it de. 
pends upon the cuffom of the country ; and it is evident that fuch 
a cuflom is referred to inour laws. I have taken fome pains to, 
afcertain its origin and extent. 

This cuftom feems to have originated with the firft adven- 
turers to Virginia, and to have arifen from the circumftances of 
the country. Perfons defirous of coming to America, and une 
able to pay for their paffage in any other way, fhipped themfelves 
and their children, as fervants. If they were imported under 
indenture, thofe indentures were held good, and they were to. 
ferve according to their ftipulation ; but if there was no inden- 
ture, they were to ferve according to the cuftom, to wit, five 
years, if of full age, or above feventeen ; and if under feventeen, 
*till they arrived at the age of twenty-two, or in fome places 
sill twenty-four. ‘Lhe early laws of Virginia and Maryland 
(fome of them fo early as 1638) fpeak of thefe fervants thus im-. 
ported: they are called, ** fervants according to the cuftom ;” 

** fervants bound to ferve the accuftomary five years ;” and 
fometimes are defcribed as “ fervants fold for the cuftom.” 

Thefe fervants were in a very degraded fituation. They were. 

a fpecies of property, holding a middle rank between flaves and 
freemen ; they might be fold from hand to hand ; and they were. 
under the correction of laws exceedingly fevere. 

It appears by all the early laws on this fubjeét, that the cufs 
tom extended to imported fervants only ; and it excended to alk 
fuch as were imported, whether minors, or adults. ‘The cuf- 
tom was founded on neceffity ; and it was thought tobe mutu- 
ally beneficial to the colony, and to the emigrant. But no fych. 
neceflity exifted as to the children who were already in the pro~ 
vince. The cuftom, therefore, never extended to them ; and 
there was inall the colonies, and particularly in Pennfylvania, 

a marked diftin€tion between thefe two claffés of minors. This, 
is to be found in the articles of the laws oy on in England, 
and more fully in the laws of 1682. ‘Thefe {peak only of im- 
ported fervants ; and dire& how long fuch fervants, brought 
into the province without indentures, thall ferve; bur, in Chap. 
112, all parents and guardians in the province are enjoined to 
tea¢h the children undengii€it €are to read and write, *till they 
are. twelve years old, and that thea they te inftructed in fomenfefd 
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trade or frill. This policy of putting chil dren out as apprentices, 179 “y - 


is cartied into our poor laws, and thofe which relate to orphans..7v~no 5 


Overfeers of the poor, and the Orphans Courts, have no au- 
thority to bind out minors as _/ervants, even fuch as are the ob- 
jeéts of public charity. ‘They muft be bound apprentices to 
fome “ art, trade, occupation, or labour.” 

There have been inftances of children here being bound out 
as fervants ; but this has not been general ; and the Courts of 
Juftice have always frowned on the attempts. 

I agree, that it is not neceflary to determine how far a fa- 
ther may transfer to another, the right which he has to the fer- 
vice of his children, in confideration of that other’s inftru€ting 
him in reading, writing, and the like ; nor whether the. Court 
would interfere to take the child out of fuch perfon’s cuftody. 
But, I think it right to fay, that no parent, under any circum- 
ftances, can make his child a fervant, in the fenfe in which this 
boy is held as fuch. ‘Though he is intitled to the fervice of his 
child, he cannot enforce it, as a mafter can that of his fer- 
vants ; he cannot commit him to goal if he runs away; he 
cannot demand the penalty of five days fervice for every of 
abfence ; and, therefore, it is impoflible that he can transfer 
fuch right to another. 

I am, therefore, of opinion with the reft of the Court, that 
this boy is nota fervant within the meaning of the A& of 170235 
and confequently, he muft be difcharged. 


Barnes’s Leflee, verfus Inwin, ef al. 


8 heer caufe was argued upon a cafe ftated, which teeta! 


ed the following faéts. The plaintiff was heir at law for 
one moiety of the real eftate of Margaret Henderfon, who died 


feized of the premifes in queftion. Previous to her marriage’ 


with Mathias Henderfon, articles of agreement dated the 29th 
of Fune, 1794, were executed between them, and a third per- 
fon ; by which Matthew Henderfon, covenanted, that the real 
eftate belonging to her, fhould be to their joint ufe during the 
marriage; but that Mrs. Henderfon fhould have full power to 
difpofe of it by Deed, or Will, during coverture. ‘They had 
no iffue. On the 29th January 1790, during the coverture, 
Mrs. Henderfon, made a Willin the ufual form, appointed the 
defendants her executors, and gave them power to fell her real 
eftate ; the monies arifing from which were bequeathed, except 


fome charitable legacies. ‘To the plaintiff fhe left five fhillings. . 


The defendants entered and fold. 
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The cafe was argued on the 19th of 351792, by Banke 
jon and Rawle for the plaintiff, and Wilcocks and Serjeant for — 
the defendants. wed 
For the plaintiff. It is admitted by the defendant’s counfel, — 
that the devile was void at law, and we contend, that it would nor © 
be eftablithed in equity. A defective Will, or the defettive exe. — 
cution of a power, will not be in a Court of Chancery, 
for a meritorious or valuable confideration, and the heir at law, 
where the equity is equal, will not be difturbed in the enjoyment 
of his legal adv Pow. on Powers. go. 155 to 16s. 
3 Atk. 715. Amb. 474. Withis cafe the parties all ftood in equal 
relation and there was no meritorious claim on the fide of the de- 
vifees ; they were not children ided for, they had no claim 
on the Teftatrix. Max. in £¢.%67. 8. . Whatever was the in- 
tention of Mrs, Henderfon (though it was argued to have been 
to bar her hufband from the terms of the agreement) if that 
intention was not executed, Chancery would not carry it into 
effe& againft the Heir. Pow. 136. 164. Com. Rep. 250. 
Vern. 68. Chancery; indeed, exercifes this power only in cafe 
of trufts, and never on legal eftates. 2 Vez..193. Ambler,~ ~ 
467- Fearn. 89. tis true, that equity is admitted as a part, 
of the law of Pennfjlvania 1 Dall. Rep. ; yet it muft be ap § ; 
plied with caution, asthe full remedies of a Court of Chances * 
ry are notin our power ; andthe act of Affembly, direting - 
the mode of conveying the eftates of feme coverts, would on . © 
the cefendants’ principlés be altogether unneceflary. 
For the defendants it Was contended, that Courts of’Chance- : 
ry would favor the execution of fuch a power, and Wrightv, ~~ 
Cadogan Ambler, 469. arid Rippen v. Dawdin. Ibid. 565. were 
relied upon as in point, while 2 Térm. Rep. 695. was ‘alfo 
read to fhew, that Lord Kenyon held the fame principles. , 
For the plaintiffs, it was replied, that Wright v. Cadoganp © 
was conformable to the principles {fated for the plaintiffs, but ,* 
did not apply in the defendants’ favor. That Rippin v. Dawdin, “"~§ 
(or Hawdin, as it is called in Powell on contracts) was a foli- 
tary queftionable cafe. ‘That it contradited Peacock vu, Monk. .% 
2 Vey. 193, and Brambail v. Hall, Amblers 467. That Ld. (% 
Kenyon, referred éxprefsly to Peacttk v. Monk, but took ‘no, ~ 
notice of Rippin v. Dawdin; fo did Ld. Thurlowyin Brewn, 
Parl. Ca. 16. from whence it, was iffferréd, that it ‘was. not. © 
held as law even in England. oo 
Cur. Adv, vult. : Ps 
plains 
tifs’ counfel, and granted : But at the next Term, September ~ © 
1792, they informed the Court, that they mean: to leave the 
caufe on the former argument. © t . 2 
Tue Court then defired the following points might be fur- 
ther confidered. : 


In April 1792, a further — was reque‘ted by p 
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Ss tf. How farpthe cafe of Rippl v. Dawdin, is thakén™ by 1793: 
v. Lloyd. 2 Brown. Gh. Ca. 544. yw 


« 2d. How far the difference between a devife to @hildren as 
‘in Rippin v. Dawdin, and a devifesto Nephews &c. as in 
» this cafe, may operate 1 Cha. Ca. 247. 2 BY. ro 380... ¥ 
+ «34, Whether thefe articles Gan dperate as a covenant to ftand 
feized to ules. Mt, Co. Rep. 175. Powell r Pokoer 5 210. . 
an Whether the articles are to be confidere@ as execiitory. 
od. Las 
4 t sth. Whether the ue confent of the hufband, anterior te 
+A the marriage, can give the wife a power. 
‘ But, im) Fanuary 1793, THE CouRT inforilied the coufifel, 
ys * — thatupon confideration, they had removéd their own doubts ; 
4 d did not, therefore, defire a further argument. They 
; Phen proceeded todeliver their opinions. gus ¥ 
M‘Kean, Chigf Fuftice:—The queftion arifing on the tafe 
ftated for our opinion, is, whether a femé covert, feized _ of ay 
real eftate; in'fee, can, in confequénce ofifa power contained i 
articles, executed between the hufbaned and her before theif 
marriage (the legal eitate not having been conveyed to trultees) 
ey give away {uch eftate by will, or“aay inittanent | im nature of a 
a Ne during the €overturé? 
es The articles of the 29th of Fune, 17745 areytherein call 
‘g a deed tripartite, and the name of ‘ames Wallace is introduc- 
edsinto them as a party, along with Margaret Irwin and M. 
a 4  @ thew Henderfon ; 3 and they are’exctuged by all three ; but no 
eftate isthereby conveyed to Fames Prallace, as a truftee, or 
otherwife. Margaret Henderfon, durigg her marriage with 
Matthew Henderfon, makes a difgptgiot by an inftrumgnt, in 
ee = nature of awill, dated January agth 1790, of all her effate 
4 real and petfonal. * 
, , Itis very clear, that a feme covert, by Virtue? of anger 
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* ww a “ment between her and her hufband, before*marriage, may di 

it pofe of her perfonal eftate by will, or teftament; becaufe itgs 

Ss to, take effect during the life of ¢ ch > hufbandi for; if he furviv- 

4 re, | ed her, he wotlld"be intitled to the ‘whole, and, therefore, he a- 2 

L ¢ SR "Plone could be affected by it. 2 Vereye 191. Peacock and © % 

* 2 * Monk. a b 4 

“a It is alfo clear, that a married wouaibcanast devife her 1 tal e 

: ys eftate. “By the ftatute ofhe 34 and 35, Hen. 8 fecs 14. itis As . 

ie. » exprefsly enacted, “« that wills made of ayy manors, land % 
nements, or other hereditaments, by any womatt covert, i a 
not be taken to be .goodsor effe€tual in Jaw.” -* 


It is further agreed, that if the legal cftate in the lands had 
We. Been vefted by thelllced, or articles, ingfames Wallact; ghe ape ’ 
“RS pointment by Margaret Henderfon, would bé@valid and good in 
equity : — then the would ae had only an oqiiteils ahd 
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1793- aconfidence would have beeq poted in the truftee, that he — a 
wes) would make fuch eftaresas fhe 


* 
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16 Bro. Par. Ca, 156. Powell Contr. 67, &c: 


» the lawthe is difabléd, sen no will of hertewn. 


> 
. Judgment,’as in‘the tafe ae infant, or idiot. 


__ law, in equity and réafon? Here was a fair and lawful agreement’ ¥. 


° hag) carn agretably'to the a@Pof Affembly of ye 
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d dire&t ; afi her willw 2 
have amounted to a direction, which bound his confcience, Ind 
which a QGodurt of Chancery would @nforce, 2 Vezey. Ving. : 





“But in this cafe, Maret: or Henderfon, was the dos J . 
nor, andialfo the don¢e of th€ power ; and it is contended, "tha" ,* 
fhe could not execute it during heg.coverturegebecaufe the fer , ven 
{till rémained in Kerfelf, and fhe was ‘refigained by the ftatute “| % ° 


« @& . 


of Hen. 8. from making” will ;‘and by tHe maxims and rules of 4% ff 
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inftrumengof 17gG;Pexecutéd by Margaret Hendenfon, 
being ther? covert, is nct ftritly a will, but diftina” from, 9% 
though in nature of a Will. It takes its effet Gutof the arti- © | 
clés or deed of 17745 which »the power to make fuchi} .°7 
an inftrament, and, Was made in éxecutiog’of fuch power. She” =f 
takes notice in the preamble of it, that fhe waga married wor A 
@an, and that, 2s to what the was legally irititledto difpoferof, : 
will was as thereim mentioned. It is ufually called’an ap- |G . 
“printment. A feme covéft can execute an appointment over her . 
own eftate.. Powell on “Powerg, 34. 3 Atk. 712.6 The reas gh 
fon or groundlef aqwvife’ benegitthies to make a will, is, from ’ 
her being under the ped e hufband, not from want of ot ee ns ‘ 
atthew Henderfon and his wife, befoge their marriage, a- "? 
gweed that her real eftate ty remain her property, an might 4 ; 
be difpofed of by will anditeftament, in writing, by her, as fhe |! 
fhould think fit, as abfoluitely as if the marriage had’ never 
been folemnized. Thegjntesition of the partieSis:plain, and 
admits of no doubt. "She Hastaccordingly difpoféd of it by an. By 
inftfument, iri mature of a will afid teftament, in execution of tie”. a a 
pow€rwand by the exprefs confent of the hufbandynot to him, or » “7* 
higrelatjons, but amongft her own neareftof kin. “No fraud, % = i 
foree, flattery, or improper ufe of the power he had over her, asaj 
“hufSand, has-been exerted, noris it alledged. This will barhim@® “7 
from any title to hePeftate, and why fhould it not barthe heir at. 


a 
— 


a. 
baal 
"?s 


tS them, founded on avaluable and meritorigns confideras 
tion. Mrs¢ Hender/on, With hr hafbandj@ould during the coverture “% j 
havé®given away her redPeftate by fine, or deed (if fhe Nad been, . 


r 
Bs 


* 


fylea conformably fo their agreement; and'ff he had re. . 9 ¥ 
fufedstogoin with her, a Court of Equity (if fuch a Court had ’ 
exilted here) would, on hegjapplication, hiive,émpelled himto @ 
carry theit agreement intaexecution. It is a lamentable truth# ® a 
that there*i§ no Court cloathed with Chancery powers, in Penn- ~ 
Sylvania ; but Equity is part of our lawy and'it has been freq 
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quently determined in the Supreme Court, thatthe Judges will, 1793. 
“to. effectiate the intention of &he parties, yore der that r exes aaa 
*euted, which oughtto. havé been. done. 


This is alfo a rile imp 
the Court of Chancery in England. ‘Why may not her articles 
of agreement, or deed, of 1774, ‘be confidered 35 a covenanty 


F. » to ftand feized'6f her real ie for the ufes therein “pecially 


mentioned, and alfoto the ufe of her will, or appointment 

Marriage, which, tends te join the blo6éd, is on¢ of the confide, 
rations held fufficient to validate fuch a conveyance... Why, 
fhould fhe not have a right in Equityy of difpofing of her lands 
as incident to her ownerthip ; for, fhe is to be taken" as to the: 
execution of this power, to be a feme fole ? _ If the. intention, 
of the parties cafinot. take place. by this deed and appointment, 
in the common way of their operation, they may~be confidered 
good infome other way: The fubftance, and not the formpought 
principally to be regarded. Why may not.this cafe be. confiry 
dered, under all circumftances, of equal Operation as a deed.ex= 
ecuted by the hufband and wife, in her life time, to the ule of 
the perfons named in the appointment ?) The Court of Chan- 
cery will fupply forms, wheresthere is a meritorious onfidera-| 


» tion; it has gone as great lengths as is defired in. the prefent 
+ safe; and Fam glad to find the laft cited caffe determined there, 


to be in point, * that there is no difference between i and. 
equitable ‘ntereft.” - dmbler, 565. Rippen v.. Darbilin, 
Camden, im 176g: The fpirit 
the cafe of Wright v.-Ld. Cadégan, et al. 6 Brown, Par. 
€a. 156. alfoimplies this doétrine.. . » 
From all the:eircumfkances of this'cafe, taken together, Lam, 
of opinion, that the appointment of Margaret Henderjon, paties: 
this eftate 


SuHipPEN, Fuffice. T-concur in theopinion » delivered 
Curer Justice. 
doubts when the cafe was argued 5,but, Powell’s riew edition 
of Wood's Conveyance, 467. $, has removed«them, _ Powells 
the editor, ftatesthe doctrine to be now fettled.in England, ac-. 


“ 


or 
of? 


Equity, and that judgment be givemfor the defen- * 


by the 
I eonfefs, however, that I had confiderable / 


cofding to the cafe of Rippen v. Hawdin, Vf {fo fettled there,,; 


it certainly fhould be. fo fettled here,. where the alienasion of; 
réal eftate is much more favored. oe . 


thoald be clearly in favor of the plaintiff. _ But, "the 


maxim, td confider_what.ought to be, done, as actually done, . 


applies ftrongly to, our judicial: fituation,. having no Court” of. 
"Equity enforce’the performance of ¢dntradts. ~% : 
»As-to the right Of afeme covert, under afticles of agrecrhent: 


« Mo devife, Ld. Kenyon, fays, “what was once doubted is no lon-- 
get fo.” The principles of Rippen v. Hawdin, 


are in fome de- 
C a id gree 
aS 


oa 


Yeates, Fuffice. Vf. we fat. merely as a Court of 3 3 
Chan¢ery 
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Fae 
1793» gree impugned by the,cafe of Hodefdon v. Lloyd: But, Rippen ‘¢ 
“Y™ v. Hawdin, now appears to be fettled, fince Powell, who, inhis , 
treatife on contraéts, adds a quere to his account of the debe 


now ftates it as eftablifhed. © Since the ftatute of 27 Hen. 8. ex” 


10, I cannot fee that folid diftinétion between a truft, anda 
legal eftate, which would warrant'us to draw ajine on the pre- 
fent occafion. _2 Bil. C. 233% 327- : <a 

Braprorp, Fufice. The legal eftate is vefted in the plain. 
tiff. The defendants fet upyan equitable defence, relying on 
the articles, the eonfideratign of thofe articles, and the devife in 

urfuance of them. Asa will, the inftrument is clearly void ; 
baz the queftion is not as tothe formality of an appointment, but the 
creation of a power, 

‘The articles do not create a truft, nor exprefsly raife a pow- 
er ; but, articles executory may, I think, createa power over 
real eftate. 

As to Equity, the Courtyhas only a borrowed jurifdiction, 
from the want of a Court of @hantery ; yet I think the Con. 
ftitution warrants our affluming it, from the expreflions it em- 

loys. What is equitable, muft, therefore, be adopted here ; 
bas it muft be clearly fettled to be fo. 

It has been urged, that the devifees are no neater, to the dif- 
pofing party, thanthe plaintiff; the deviice is neither wife, 


child, nor creditor ; and, that Chancery will not interfere, ex- . 


cept whete confcience ought to oblige the party to give up a 
legal advantage. Upon this point Wright. v. Cadogan, is dif- 
tinguifhed from Bramhall v. Hall, and in Compton v. Cellin- 
fon, the diftin@ion is adyerted to : But, as Ihave already ob- 
ferved, the queftion is, as tothe creation of the power; and 
that there was a fufficient confideration for creating “it, in this 
cafe, cannot be doubted ; for marriage has always been decreed 
to be fufficient. . 

Then we are led to afk, are thefe articles executory? Did 
the hufband engage to do any thirig tocarry them into effcét ? 
In Wright . Cadogan, the future hufband covenanted to exe- 
cute fuch deed as counfel fhould advife. It is not clearly ftated 
in Rippin v. Hawdin, whether the hufband was, or was not, to 
do any aét. In the cafe before us, he undertakes to do nothing; 
he only affents to his wife's making a will. ‘The ultimate quef- 


tion thereupofi is, does this affent, by removing that powerwhich ‘ 


marriage legally vefts in him, over his wife’s aéts, confer ipon 


her the power which by the articles fhe meant to referve ? And . 


as the covenant is anterior, and jn confideration of the marriage, 
I am Of opinion that it does, and concur with my brethren in 
giving 

Judgment for the defendants. 

. Duncan 
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Supreme Court oF Penn/ylvania. 


Duncan verfus WALKER. 


a * wypY an ad of Affembly, paffed the a1ft of December, 1784 
iF (2 Vol. p. 235. f- 9. uo. Dail. Edit.) the right of pre-’ 
4 ~—s emption to lands lying between Lycoming creek on the eaft, 

and Pine creek on the weft, &c. was fecured to certain fettlers 

and their legal reprefentatives. A perfon of the name of Camp- 

bell, being a fettler within the defeription of the a&, died in 

1781, before the aét was pafled». It appeared that the heir at 

law had fold the premifes, part of the pre-emptive diftri, to 

4 the plaintiff, and the adminiftrators of Campbell had fold them 

to the defendant ; and both plaintiff and defendant had taken 
out warrants within the limited time, though neither had ob-. 
tained a patent. Hence the queftion arofe atthe trial, and was 
referved for the opinion of the Court; whether, the right of, 
: pre-emption granted in the terms of the act, fhould veft in the 

real, or the perfonal, reprefentatives of the grantee ? 

) After argument, THE CourT were of opinion, that by the | 
words ‘ legal reprefentatives,” heirs, or alienees, were to be 
underftood ; for, though the expreflion might, in the abftra&, 
\ appear equivocal and ambiguous, it was explained by the 
| fubjeG matter ; and land, ex vi termini, importing real eftate, 

the /egal reprefentative muft, in legal contemplation, be the 

heir, and not the adminiftrator. 
Judgment for the plaintiff accordingly. 





FITZALDEN vérfus LEE. 


N Error. The plaintiff and defendant having fome contro-= 
verfy about a tract of land, in Luzerne county, agreed to 
the right to the poffeffion in a fummary manner, in the Court 


_ of Common Pleas, and the proceedings were drawn up, as if it 

;' had been a plaint under the landlord and tenant aét.* The Ju- 
ry having awarded pofleflion to Lee, (the defendant in error,) 1 

8 judgment was rendered for him ; and a writ of poffeflion was 


iffued, by virtue of which Fifza/den was turned out, and Lee 
put into poffeffion. On error being brought, Inger/oll admitted 
that he could not fupport the judgment ; but contended, that, 
_ as this proceeding was a matter of mutual confent and agree- . 
~ ment, the Court ought not to aid the plaintiff in error to get back 
the poffeffion of the land. 4 
Tue 
* See 1 Vol. Dall. Edit. p. 617. ° 


~. 
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£753. ‘Tue Court reverfed the judgment. 
wre = Afterwards, Serjeant moved for awrit of reftitution; an 
urged that it was a miatter Of right. g Vin. 589. 90. Reftia 
tution is of duty ; but re-reftirution is of grace. E 

Ingerfoll replied, that reftitution in this cafe was not ex rigors ™ 
feris ; and, in the café of forcible entries, it arifes only from 
equitable conftrudtion of the ftattites. 1 Hawk. 140. 2. 64, 

- 63. This may be confidered as a fair agreement, and though, 
the Court may not be able to fanétion the form of the proceeda 
itigs, they will equitably @iterpofe to prevent injuftice being, 
db. ‘They have exercifed Chancery powers, and one of the 
objeéts of Chancery: is’ to prevent the party from availing him« 
felf of san unjuft advantagé at daw. Mitford, 103. 

Srégeant infifted, that although this Court adopted the prine 
ciples of decifion, they did not aflume the powers, of the Court: 
of Chancery. * , 

By rue Court :—Execution is of right ; yet it may be, andy 
every day is, withheld on proper reafons being fhewm. The de~, 
fendantis in poflefon under the agreement of the plaintiff, and 
it is fraudulent for any man to attefMpt to overthrow his agree-. 
ment in this'manner. Under all the circumftances of the cafe, * 

. we’ do, not ‘think it proper to iffue a writ of reftitution. 


Motion refufed. 


Roacu verfui The CoMMONWEALTH. 


ASE. Pleas non-affumpfit and payment. The opinion of 
the Judges was now delivered in this caufe, the facts and 
principles involved in it, being fated by the Crer Justice as 9, 
follows. : 
MKeany Chief Fuftice: This'a€tion was tried bya Jury, . #58" 
indaft January Term, anda verdiéttaken for the plaintiff, for,” 
£298 8°14; to wit, £41 8°1; for an uniform fuit of clothes, 
which he claimed'as a grant in 1779, from the State ; and {257 9 
for half pay as a‘captain in’'the State-Navy, from February the ~ et 
13th)1781, until Fuly the rft, 1783, together with intereft from Cg 
the faid'1t af Fuly 5 {ubjeet to the opinion of the Court on # Bh -* 
two queftions ftatéd. oe oe 
ift: Whether clothing“received by the plaintiff as an offiterof 
_ the State-Navy, from’ the’ Cémmonwealth, jn confequence of a. 
Refolution’of the Legifiatute,"paffed onthe 24th of March, 17795, a A 
ot in’conféquence of ah at of the Legiflaturc, palfed the 1s iw 
of Merch, 1780, ig.to bé debited to thesplaintiff, or confidered | 
as a grathity ; and, if debited, at what price? teat te” 
, 7 ad. 
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ad. Whether the plaintiff is eagital to half-pay from the™ 
“time of his difcharge, until the ft of Fuly, 1783; and intereft 
4 thereon from that day ? 
| JThefe queftions have been argued By Mefirs, Ingér/ill; + : 
_ $8, and Serjeant, for the plaintif ; and, by Meflrs. Dallas, and. 
Wilcocks, for the Commdnwealth ; they have been “tonfidered ’ 
by the Court, and we fhall now deliver otr opinions. 
The anfwer to the firft queftion depends on the conitrnétion 
ofa Refolve of theGeneral Affembly, paffed on the sth of Decems. 
| ber; 1778, in page 252, of the Journals of Affembly, publi. * 
ed by M. Hillegas ; ; which is, « thatjall fuch matters, ag may. = © - 
« appear tothe Council to be abfolutely neceffary to. the comfort 
® of the troops of this State, be fold’ to them for.one fourliepart® 
« the original coft, for cath only, &e.” Andof another Re-» 
folve®£ March the 13, 1779, in page 337, which is, * thatto 
" every officer of the faid troops, a complete fuit of, regimental 
« wniform be furnifhed every year by this State, to be Charged 
« tothe officer, at the price for which the faid uniform might 
ss have been purchafed at the commencemeait of the war, &&c.” 
And, ofan aé of Affembly, paffed March the 1ft, 1786, whereby. 
acomplete {uit of unifozm wis directed to be’ giyen annaally 3 to 
_ each officer gratis during the war. , 
Refpecting thisy there feems to have been Legiflative coi 
ths. firuction. For, it appears in the Journals of the Affembly, page 
i gszand 555, of the 14th and 18th of December, 1780, that 
| the Legiilature would not charge the officers with the clothes, , 
» © P& e&c. furnithed them, af the fpecie price’ From. which it may 
’ be clearly"inferred, the clothes, that had been furnifhed,.them, 
: » were to be paid for} in Continental bills of credit only} and, undér 
the fecond refolve before cited, the price was, to be regulated 
+ _ bythe pice at the commencement of the wares 
* Without the aid of this authority, I fhould have been of o- 
pinion, that the clothes,’thus furnifhed the officers, were to haves: ° 
. , been paid for in the Continental bills of credit, and that this 
E a ‘ 5 ‘ywas the intention of the then Affembly. : Becaule, firft, what- , ©" 
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Te ever might have been their. privare fentiments trefpedting thefe * 

a bills being depreciated, they deemed it Me, ich 40 acknow- 

Pgs _ ledge it in their public chara@er. Secondly; becaufe, Continghtal -¥ 

© ES money was then by law equal to. fpecie, and it was penal to 

1\ye8 4 amake'a diftinétion between them. And, laftly, bgcaufe it is 

a manifeft, they intendéd to be generous to, or at leaftto re- , 
re lieve the known aitreies of, the officers of thg State; both in 

f “the army and navy. ” For, by the firft refolve; the Affembly ” , 

a 


directed, that the officers fhould be furnifhed with the articles 
neceflary for them, at a fourth part of the ten original cofts, for , 
calh only ; and by the fecond} they were to be furuifhed With a ' 
complete fuit@f regimental yniferm, at the price for which it 


e - > might 
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oles 
1793- might have been purchafed at, the commencement of the war,” 
ier~ tending thereby a further gratification ; which at firft view may, 
appear paradoxical. Afterwards, by an act of Afiembly, 
complete fuit of uniform (the particulars of which are fpecified 
in the 8th feGiion) was allowed to be given annually to each 
officer gratis, during the war. Let it be aflumed, for illuftrationg > ' 
that a complete fuit of oe at the original coft‘on the sth "9 
of December, 177%, would amount to £240, Continental mo- y 
ney; the officer for this was to pay a fourth part, or £60. 
The depreciation of the’Continental money having been fince 
fixed by law to have beemon that day fix for one, the {fpecie 
price to be paid by the officer would be {10. Onthe 13thof » 
Warch, 1779, he fame fpecie price at the commencement of 
the war being allowed, for a complete fuit of uniform, to wit, 
£40, the officer was to pay that fum in Continental money, 
which, according to the fame fcale fixed by law, would amount 
only to £3 6 8, the depreciation then being twelve for one. 
As to this point, therefore, I think, if the plaintiff is to be de- 
bited at all, it can be only for this laft fum, or in that propor- 
tron. : 
With refpe& to thefecond queftién, it appears to me to be in- 
volved in obfcurity and doubt; but in fuch a cafe I fhall con- © 4 
ceive it lefs injurious to err (if I doerr) in favour of the indi- 
vidual than of the Commonwealth ; becaufe the error againitthe » 9!f- 
individual may be very diftreffing ; whereas if againft the Com- 
monwealth, it will hardly be fele ; and I knowI muft contribute 5 | 
my proportion of the money awarded. ¢ 
It feemsto be unneceflary to cite the feveral refolyes of Con- 
grefs, allowing half pay to the officers of the army of the United 
States, or of the Affembly of Pénnfjivania on the famedubje&, 
refpecting the troops of the Sfate, as the principal jgrouind on 
which our prefent decifion muft ftand is the a&t of Affembly, in- 
titled, «« An aét for the more effeétual fupply and. honorable re- ” 
“ ward of the /’enn/\/vania troops, in the fervice of the United “4 
“ States of America,” pafled the tit of March, 1780. Inthe 15th % 
“fetion it is enactéd ; ** That the officersy &c. of the navy of this 
« ftate, whowere in fervice on the 13th Afarch, 1779, and thall 
“* continue therein till the end of the prefent war, or ¢i/l Londra » 
“bly difcharged, thall be entitled to the allowances and benefits, 
« herein before granted to the military officers, &c. refpective- y 
© ly, of the Penafylvania troops, as to half pay and clothing ; 
“¢ and to the like fapply and diftribution ,of the articles above 
“enumerated, fubje& to the fame limitations and conditions ; 
« the half pay of the officers of the navy to commence at the 
“ expiration of the prefent war, or their difcharge.” And the 
refolve Of the Affembly, of the 2 sth of March, 1784, is in thefe 
words, “. Refolved, that as one of ithe defigns in peng half. 7% 
° @ “Py @ 
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Pee pay tothe faid navy officers was to place them ona fooling 1793 
» wath the officers of the army, that the officers of the savy of wan 
'_ & this State, entitled to half payfor life, under the refolutions of 
"7 «© the 24th of March, 1779, and confirmed by aét of Affzmbly, 
a te pailed the 1ft of Marchi 780, be allowed five years full payin 
«¢ lieu thereof, to be paid at the fame time, and in the fame mans 
«s ner, that the officers of the army, in the line of this State, aré 
‘ or fhall be paid, and that their accounts be liquidated and fets 

tled by the gomptroller general, and certificates given them.” 

From the foregoing it appears, that a diftinction has, been 
made, as to the time when the half pay thould commence, be= 
tween the officers of the army in the line of this State, and 
thofe of the State-Navy ; the half pay of the former is confin- 
ed.tofuch of them as fhould continue in the fervice of the 
United States during the war, and was to commence at the conclu 

fan of the war ; but that of the latter was to commence at the 
time of their difcharge from ferviees “The plaintiff was hono= 
rably difcharged from fervice on the 13th of February 1781, 
and was inconteftibly entitled to half pay from ‘that time, until 
the 25th of March, 1784 when he commuted _his half pay 
for life, for five years full pay. The fole queftion then is, 
whether this aét of commutation has barred the recovery. of 
the half pay then due to him, to wit, for thrée years, one month, 
and twelve days, as well as his futuse half pay ? 

It has been contended fer the Commonwealth, that his acs 
cepting a certificate for five years full pay, isa bar to the arreas 
rages ; for, that by a refolve of Cougre/s of the 22d cf March, 
1783, adopted by the Affembly, on the aad of September, 
1783, it is, direéted, « that, with refpeé to retiring officers, 
‘entitled to half pay for life, the commutation, if accepted by 
them, fhiall be ia lieu of whatever may be now due. to them, fince 

« “ the time of their retiring from fervice®. On this the whole 
difficulty re{pecting the plaintiff’s claim refts. . 

In anfwer, it has been afferted (and Aceeded to) that. the 
plaintiff, at the time he received “his \cettificate. from thes 
Comp:roller General, as well as the other Navy-Officers, gave 
him notice, that they meant not thereby t6 relipquith the arrears 
of half pay then due tothem refpectively ; and it was farthef 
contended, that the laft mefiticned Refdlves did not telate to the 
officers of the State-Navy of Penn/y/vania, bug ‘® the officers of 
the army,‘ the fervice of the United Stateg only. © 

It appears to me, that the cfaute in the Refblve. of the 22d of 
September, 1733, relates to retiring officers of the arwry, and that 
the #avy of the State o£ Penn/jivania was not atalt then in the 
contemplation of Me COnggeis, of Affcmbly. Befidesynone of 
the officers of the State"Nayy had retired ;, but the plaintiff and 
four or five Qghers had been Loncrably “difcharged from the fer- 
Pa vice 
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1793. vice by the Supreme Executive Council of Pennfylvania. Who 
“v™~— the retiring officers of the army were, I do not well know ; per- 





haps thofe, who became fupernumerary, or reduced, in confe. 
quence of the Refolve of Congre/s of the 21 ft of Ofober, 1780, 
er fuch ashad retired, with the confent of the Commander in © 
Chief, after notice of the provifionary articles of peace, of the 
30th of November, 1782. And it isat leaft doubtful, whether the 
half pay of thefe officers was to commence before the conclufi- 
on of the war; for, thofe who continued to undergo the fa. 
tigues and hardfhips of acamp, and to endanger their lives in 
battle, until the termination of the war, feemed to have a 
greater claim on their country, than thofe who retired from the 
fervice ; and of this opinion was the Congre/s, which appears 
in their Refolve on General Maxwell’s cafe, on the 8thof Aus 
guft, 1780. The words in the Refolve, regarding reduced offi- 
cers, of the a1ft of O@ober, 1780, are, that they “ are to be 
allowed half pay for life ;’ but no mention is made of the 
time when it was to begin, nor did the Congre/s make any pro- 
vifion for the payment of it, prior to the conclufion of the war. 
Be this as it may, itis certain, thatno officers of the army in 
the line of the State, were entitled to half pay, by any Aa or 
Refolve of the Afembly, excepting fuch as fhould ferve ’till the 
end of the war, and that thofe in their navy were entitled to it 
from the time of their difcharge. ‘The navy officers could not be 
placed on @ footing with the officers of the army of the State, if 
the latter got five years full pay in lieu of what was to become 
due to them, for half pay from the end of the war, and the 
former got only five years full pay, in the lieu of what was to 
become due to them, but alfo of feveral years of arrears’then paft, 
for the payment of which they had 2 legiflative fecurity.  Be- 
fides, the officers.of the army had large bounties in lands, not 
only from the State, but alfo from the United States ; but the 
officers of the State Navy had none. Could this have been 
the intention of the Legiflature ? I fhould think not, becaufe 
of the great inequality it would create, not only between their 
officers in the Land-Service, and Sea-Service, contrary to their 
exprefs declaration, but alfo between the latter themfelves ; fer, 
by accepting the commutation, the one would lofe more than 
another, in- proportion to the times they were refpectively 
difcharged. ‘This would be fo unreafonable and unjuft, that 
unlefe they had exprefsly and manifeftly thus declared, I amin- 
clined to entertain a contrary fentiment. ‘Their defign rather 
appears to have been, to place their Navy-officers on a footing 
with the moft favored of their Land-officers, becaufe they ex- 
a allowed them half pay, from the time of their di/charge 5. 
ut to the others, only from the end of the war. It isa pity 
this affair has been Icft fo embarrafled ; but the beft eae: 
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I can form, upon the whole, is in favor of the plaintiff, on this 
ueftion alfo. 
Suipren and Yeates, Fufices, concurred with the’Curer 
Jusrice in the firft point; but differed from him in the fe- 
* cond point. 
BraprorD, Fufice, concurred with the Curer Justice in 
both points. 


Waker et al. verfus Gisps et al. Garnithees. 


Philadelphia, returnable to March ‘Term, 1788, at the 
it of the plaintiffs againft Fo/eph Waldo, and the defendants 
were fummoned as garnifhees. Judgment being cntered at the 
third Term, a writ of enquiry was executed, and the fum of 
3,778 9 9 was found in damages. A Scire Facias was, 
thereupon, iffued againft the garnilhees, returnable to March 
Term, 1789 ; but the caufe was removed into this Court by a 
writ of Certiorari, returnable to Fuly Term, 1789; and was 
tried on the 24th of September 1790; when the Jury found a 
verdiQt for the plaintiffs for £1,204 12 4 1-23; and, at the in- 
ftance of their Counfel, added the following words at the bar, 
which the Court direéted to be entered in the Record,—* bein 
“ exclufive of certain outftanding debts, and exclufive alfo, 
«* of a bond for £10,000 from the garnifhees to Waldo, dated 
“ the 17th of November 1786, and payable the 17th of No- 
“ vember, 1790 3” which bond was admitted in the garnifhees* 
) anfwers to interrogatories filed by the plaintiff. On this ver- 
dit, judgment was entered generally; and, the time for pay- 
ing the bond having elapfed, a Scire Facias, returnable to Fa- 
ovary Term, 1792, was ifflued upon the judgment, requiring 
| the garnifhees to fhew caufe why execution fhould not iffue for 
the amount. 

The queftions arifing upon thefe facts were fubmitted to the 
Court, upon a motion to quafh the Scire Facias, which was ar- 
gued by Cox, Rawle, and Dallas, for the garnifhees , and by 
Ingerfoll, Lewis and M‘Kean, for the plaintiffs. 

For the garnifbees it was contended, 1ft, That no verdié, 
or judgment had been given for the bond ; in refpect to that, 
as well as to the outftanding debts, the language is exclufve ; 
and what is excluded cannot be included. Where there is no 
verdidt, there can be no judgment ; for, the confideration of the 
Court is on the finding of the Jury : A judgment muft be war- 
ranted by the verdi&t. A verdict is void in all cafes where it 
finds the matter iniffue, by way of argument. 5 Com. Dig. 

da Ti. 


FOREIGN attachment iffued in the Common Pleas of 
fu 
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1793- Tit. “ Pleader.” f. 22. 2d. That the bond, not being-due 
“v™“ couldpot be attached. 3 Leon. 236. Roll. dor. 553. pl. 2. 





Cro, £. 713. 7 Vin. Abr. 229. pl. 2. 3. 4. 7 Vin. Abr, 
169. 189. 3d. That the Scire Facias ought to have beea 
brought upon the original judgment in the Common Pleas, and 
hot upon the judgment in thisCourt. S¢j/. Pr. Reg. 573. 5. 
6. 8 4 Bac. Abr. Tit. “ Scive Facias.” f. 1. Heb. 280. 

For the plaintiffs it was anfwered, 1ft. That if the verdict 
was informal, the Court could meuld it into form, from 
the materials placed by the Jury on the Record. 1 Dall. Rep. 
462. Hob. 54. 2 Burr. 699. 3 T- Rep. 749. 349. Dougs 
121. 2d. That, from the uniform practice under the act of 
Affembly (1 Vol. Dall. Edit. p. 60.) as well as from the au- 
thorities under the cuftom of London, debts payable at a future, 
day might be attached. 3 Lev. 236. Vin. dbr. 1 Sid. 
327. 1% Bac. Abr. 6g1. 1 Roll. Abr. 553. 2 Daw: 316, 
3d. That the jurifdiftion was recognized by the aét, which 
provides for the garnifhees anfwering interrogatories. 2 Vo, 
Dail. Edit. p. 734. 

By tHe Courr:—This Scire Faciasis iffued to revive and 
effe€luate a judgment obtained in this Court; and, therefore, 
is regularly inftituted here. It is true, that a bond is aflignable 
in Pennfylvania ; but if the bond in queftion had been actually 
afligned, the faé& might have been pleaded to the former Scire 
Facias. As to the queftion, whether the debt was liable to at- 
tachment, we have no doubt. It was debitum in prefenti, folven- 
dum in futuro; And it has been the uniform conftruCion of 
the actof Affembly, that fuch debts were affected by the at- 
tachment. 

It mult be allowed, that the judgment is, in fome degree, 
informally entered ; but we can have no difficulty in fixing the 
meaning of the Jury, though their verdict might have been 
better exprefled. ‘The fat, indeed, being admitted in the an- 
{fwers of the garnifhees to the interrogatories, judgment would 
have been given on motion; and, of courfe, on all the facts 
now flated, we are equally competent to decide. 


Let judgment be entered for the plaintiffs. 


Apri 
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Urrer Dusiin verfus GERMANTOWN. 


WO Juftices made an order, removing Rachel Peters, as 
a Pauper, from Germantown to Upper Dublin. Ona 
peal, the Quarter Seflions of Philadelphia County confirmed 
order. It was brought into this Court by Certiorari ; and the 
fact upon which Upper Dublin relied, was, that the two Juf- 
tices, at the time the order was made, were inhabitants of, 
and rateable and contributary to the poor tax of Germantown, 
Upon argument by Rawle, for Upper Dublin, and Ingerfoll, 
for Germantown, THE CouRT, unanimoufly, quafhed the or- 
der of Seffions, and the order of the two Jultices. 


STansBury ver/us Marks. 


N this caufe (which was tried on Saturday, the 5th of April) 

the defendant offered Fonas Phillips, a ae as a witnefs ; 

but he refufed to be fworn, becaufe it was his Sadbsath. The 

Court, therefore, fined him {10}; but the defendant, after- 

wards, waving the benefit of his teftimony, he was difcharged 
from the fine. 


SmorMaksr, Affignee verfus Kerry. 


HIS was an action on the cafe, for deceiving the bank- 

rupt, in the fale of a quantity of Claret ; and the quef- 

tion fubmitted for decifion to the Court was,—whether fuch an 
action could be maintained by the aflignee ? 

The defendant's Caunfel ( Rawle) obferved, that the bankrupt 
was really indebted to his client; but that in this form of ac- 
tion he would be deprived of the advantage of a fet off; and 
they contended that the a€tion would not lie. The 7 ect. of 
the bankrupt act (2 Vol. Dall. Edit. p. 371.) gives to the 
Commiffioners a power only “ to aflign or difpofe of all the debts 
due to, and for the benefit of, the bankrupt,” &c. Debts, em- 
phatically, 
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phatically, and nothing elfe, pafs under this power ; goods and 
chattels paffing under the gencral ye affignment ; and the 
remedy for a fortis not, in its pature, aflignable. Doug. 101, 
562. Co. 222. 228.. 2 Verm. 98. 

The plaintiff's Counfel (M. Levy) anfwered, that this was 
not an action brought againft the. bankrupt, or the commiffion. 
ers; and that it ought to be fuftained upon the fame principle, 
which authorifed fuch an a€tion fo be brought 4y executors, or 
adminiftrators (who are affignees of the deceafed) though it 
could not be brought againf# them. Thus, likewife, though a 
chofe in ation is not aflignable at law, it. goes to executors. Cows, 

73- 2 Bi. C. 389. 485. The ftatutes of bankruptcy were 

ramed to ameliorate the condition of creditors ; and, it is ob. 
vious, that every right and intereft of the bankrupt, even a 
mere poflibility, is transferred. 3 P. Wm. 132.- Co. B. Ly 
in App. 45. 6. ' 

By rHe Court :—It is plain, that the aétion, in its prefent 
form, cannot be fupported. " Under the a&t of Affembly, no~ 
thing but debts are affigned, or aflignable ; and forts muft be 
confidered as the mere perfonal concern of the bankrupt. 

Let Judgment be entered for the defendant. 


Fox’s Leffee werfus Parmer, ef al.* 


N the trial of this cjeé#ment, the fubfcribing witneffes 

were offered to prove, thata deed, bearing date the 1ft 

of April, 1784, was not, in faét, executed until the month of 

November following. It was objeéted, that fuch_proof would 

contradiét the steefidion of the witneffes themfelyes: 4 Burr, 
2224. 2 Ef. 194. 

By tHe Court :—A fubfcribing witnels attefts nothing but 
the fealing and delivery of the deed: The date is a matter 
which he does not atteft, and to which he feldom attends. By 
the rules of the Common Law, the fub{cribing witnefles fhould 
be produced by the plaintiffto prove the execution of the deed ; 
and furely it would be then competent to the defendant to crofs. 
examine them, as tg the real time of the delivery. But even if 
they were called te contradiét their own previous atteftation, 
the exception rather applies to their credit, than to their com- 
petency, 

The objection over-ruled. 


FirzGERALD 


* This Ejectment was tried at York-Town, Nisi Prius, on the 
24th May 1793, before Suupres and Brapronp, Fustices. 
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FirzGERaLp ver/us CALDWELL. 


HIS fuit was inftituted by the plaintiff, for the ufe of 
Moore 9° Fohnfon againkk Andrew Caldwell, the furviv- 

ing partner of Andrew and Fames Caldwell.. Vance, Caldwell, 
and Vance, had afhgned toMoore ‘s° Fohnfon, a debt due to them 
from Andrew, and Fames Caldwell, and thofe afiignees employ- 
ed the plaintiff as their agent to recover the amount. The 
fendant, accordingly, gave Fitagera/d a note dated the 8th 
April, 1782, for {5009 5 1, “ provided fo much appeared 
due to Vance §9° Co. on a fettlement of accounts.” ‘The mat- 
ter in difpute was agreed to be referred 5 and the referees re- 
ported ‘* that there was a fum of £4,016 tg 4 due, on the 
8thof April 1782, from Andrew and Fames Caldwell, co Ro- 
bert Vance, furviving partner &c. and further that there was a 
fum of £5009 5 1 due from the defendant to the plaintiff, on 
a note from Andrew and Fames Caldwell, to the plaintiff, dat- 
ed the 8th of April, 1782.” Upon this report, judgment 
niff was entered ; and, afterwards, it was agreed, ‘ that the 
judgment fo entered fhould be abfolute ; but that it fhould wait 
the trial of certain foreign attachments (which had been laid, 
before the commencement of this fuit, by fuppofed creditors of 
Vance §9° Co. upon their effects in the hands of the defendant) 
and that if any thing fhould be recovered thereon againft Andrew 
Caldwell, the fame fhould be defalked out of the faid fum, for 
which judgment was rendered, and execution iflue for the refi- 
due only.” Itvappeared, that the attachments in queftion had 
been laid by the defendant himfelf, in the name of ‘another 
perfon, and without any authority, but what might” be in- 
ferred from a general correfpondence ; and, in one inftance, an 
ifflue being formed and tried, on the plea of aulla bona, the 
verdict was in favor of the garnifhee. 

On the gth of April 1793, the defendant’s Counfel ( Serjeant, 
Ingerfoll, and M+Kean ) moved to ftay further proceedings, up- 
on payment of the principal fum found due by the referees, and 
cofts. .The motion was oppofed by Tilghman, Wilcocks, and 
Lewis for the plaintiff ; who contended, that under the circum- 

ances of this cafe, intereft ought to be allowed. 

M‘Kean, Chief Fuffice. It is clearly the general rule that a 
garnifhee is not liable for intereft, while he is reftrained from the 
payment of his debt, by the legal operation of a foreign at- 
tachment. But it is faid by the plaintiff's Counfel, and I[af- 
fent to the propofition, that if there is any fraud, or collufion ; 
may, if there is any unreafonable delay occafioned by the con- 
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3793 ductof the garnifhee himfelf, fuch cafes will form exceptions 

\““v™ to the general rule. In the prefent inftance, however, there ig 

no proof of fraud, or collufion; nor of any ‘wilful procrafti. 

zonon the part of the garnifhee ; and fraud can never be 

efitomed. It is true, likewife, that no exprefs authority wags 

given for laying the attachments ; but an implied authority ap. 

pears in the correfpondence thathas been produced: And the 

defendant is not anfwerable for the event. Iam, therefore, of 
opinion that intereft = not to be allowed. 

Sutpren, Fuffice. Evidence wilt often ftrike different minds 
ina different manner. It does not appear to me, that there was © 
Bifcient authority for inftituting the foreign attachment ; but, 
on the conta that it was done officioufly, and at the inftance - 
of the garnifhée himfelf. I thould, confequently, think it jut; 
on this occafion, to allow the claim of intereft ; but the majori« 
ty of the Court will fanétion a different decifion. 

Yeates, Fufice. 1 concur, generally, in the opinion ex« 
prefied by the Chief Juftice, that there is not fufficient ground 
to except the prefent cafe from the operation of the general 
tule. 

Braprorp, Fuffice. As I was otiginally Counfel in this 
eaufe, I forbear taking any part in the decifion. 

By tHe Court :—It is awarded, that the defendant be dif- 
charged, upon payment of the principal fum recovered, with 
cofts.* 


January 


* A writ of error was brought by the Plaintiff ; on the r8th 
of July 1793, the Hicu Court or Errors anp APpeats delivered 
the following judgment. 

By true Courr:—After making confideration and dae deliteration, 
it is confidered by the Court here—1‘t. That the laft jadgment or 
decretal order of the Supreme Court “ That Andrew Caldwell thall be 
difcharged from tle faid judgment en the payment of £4016 gs. 4d 
to wit, the principal fum found due to Vance, Caldwell t# Vance, by 
the fecond report of the referees, and all colts of fuit,” be reBersed, 
ad. That the judgment in the Supreme Court rendered in the Term 
of Fanuary 1791, ia favor of Georye Fitzgerald, theplaintiff in Error, 
for the fum of £5009 5s. 1d. with the cotls of init, and by agreement 
of the parties, flated, im the Record, made abfo'ute in Yanuary Term, 
r792, be, and the fame is hereby, according tothe terms of the fad 
agreement, affirmed and made stable. 

The record-was thereupon remitted to the Supreme Court. 





Sisteme Count oF Pennifyliaiia. 


January Tern, 1794. - 


———ie———. 
ee 


Vance, futviving partnet, verfus Farkts. 


N the trial of this caufe, the plaintiff, who was furvi 
O partner of a Conimercial Houfe eftablithed in’ Domin 
offered, in evidence, a copy of entries in Otigiggl books of the 
Company, fworn to be truly tranfcribed. ‘The “witnefs premif- 
ed, however, that the dates would, by no means, ‘afcertain the 
exact period at which the tranfactions atofe between the parties; 
as the entties were not ‘made in the Wafte-Book for months af- 
terwards. Tlie defendant’s Counfel, theteutpon obje&ed to the 
admiflion of the evidence. ; 

The Counfel for the plaintiff {tated, that theit clients had, in 
fact, beeri engaged, dung the late war, in anillicit trade with 
America, and that the defendant was their agent; that, there- 
fore, it had been nieceffary to give a color to their tranfaétions, 
and that they had mot dared to make many of the entries at the 
time the faéts occufred : But, it was contended ; that as the de- 
claration of the witnefs did not go to all the items; as he does 
not {pecify any that are en! and as fome are unquef- > 
tionably propes to be laid before the Jury, the objection to the 
evidence can only apply to its credibility, and not fo its com- 
petency. «a 

By THE Cover :—It does riot even appear, that the Clerks 
wlio made the entries, was inthe fervice. of the plaintiff at the 
tune the tranfa€tions took place ; nor does any witnefs fub{tan- 
tiate the tranfactions themfelves upon oath. We ate always 
inclined to be liberal inthe admiffion of evidence upon com- 
mercial controverfies ; but to eftablifh a book, or the copies of 
entries in'’a book, kept under fuch circumftances, would be giv- 
ing too great a latitude for deception; and, if drawn into prece- 
dent, might prove a pernicious innovation upon the rules of law.’ 
The evidence cannot, therefore, be received. 


Warp verfus Hattam. 


E. plaintiff was a citizen of, and refident in, South-Caro 

lina, and the defendant was a citizen of, and refident in, 
Pennfylvania, for fix years before the prefent a€tion (founded upon 
Ee : a 








£794. a promiffory note) was commenced. The ftatute of limi 
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“V™ being pleaded, judgment was confeffed for the plaintiff, fub- 





to the opinion of the Court, whether, under the circum. ° 7 
fiances of the cafe, the plea in bar was fufficient ? 


The point was argued on the othof April, 1793, by Rawk, 
for the plaintiff, and Dallas for the defendant. 

In fupport of the plea, it wascontended, that the exception 
in favor of abfentees, contained in the laft fection of the aé& of 
Pennfyvania (1 Vol. p. 97. Dall. Edit.) obviouflly extended 
only to the cafe of creditors beyond fea ; for, it is to their cafe 
exprefsly, that the words “ returning into this Province,” ase 
applied. So, inthe conftruction of the ftatute of 21 Fac. x, 
c. 16. refpe€ting abfent creditors, and the act of 4 and ¢, 
Ann. c. 16. téfpefting abfent debtors, the exception has al- 
ways been confined to perfons ab/ent beyond feas; and Scotland 
has been adjudged not to be within the ftatute. Ejpinafe 153. 
1 Bl. Rep. 286. The feveral American Provinces, before the 
revolution, were as nearly connected, under the fame fovereign, 
as England and Scotland; fince the Revolution, they form one 
nation ; it would be a geographical abfurdity to confider an in- 
habitant of Sowth-Carolina to be beyond the feas, in relation to 
Pennfylvania ; and it would be a political abfurdity to confider 
him, in the phrafeology of fome Engl books, to be in foreign 
parts. If aninhahitant of South-Carolina is to be regarded in 
either light, fo muft an inhabitant of Delaware, or New Ferfey. 


It was anfwered, for the plaintiff, that, in the general opi- 
nion, the aét of limitations had never been fuppofed to operate 
again{ft perfons who were out of the State, whether they re-’ 
fided in any other part of America, or were actually beyond 
fea. ‘The attof Pennfylvania is fubfequent in date to the En- 
glifo tatutes on the fame fubje&t ; and conforms to the 21 Fac. 
5. except that the 21 ac. 1. fpeaks of returning from beyond 
feas, while the a€t fpeaks of returning into this Province. ‘The 
words ‘* beyond feas,” howé€ver, will be found to have been a- 
dopted as a generab fubftitute for the words “ out of the realm,” 
from the time that the two Kingdoms of ‘England and Scotland, 
became united under one King. 'To confider thofe “words in 
our code, in a ftri€t geographical fenfe, would render them’ ex- 
travagant, and in many eafes ufelefs; for a man might refide 
at Lima, or Cape-Horn, and yet be within the operation of the 
act. Befides, the Legiflature of Pennfj/vania has no political, 
or moral, right, to make laws to bind perfons who are out of 
her jurifdifion., 

After the argument, THE Court declared a defire to obtain 
fome information, as to the practice of other States on the eg 
Os 
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jet ;°and kept the caufe under advifement for that purpofe, a 
al the prefent Term ; when they gave judgment for tha @e- ome, 


fendant, asin the cafe of a non-fuit. 


Judgment for the defendang. - 
IncGRAHAM ver/us GIBBS. 


HE Jury brought in their verdi€t in dollars, and the 
Court ordered it to be fo recorded.* , “ 


Foner verfus M*Catr. 


HIS was an action on a Policy of Infurance, upon the 
cargo of the Sloop Mary, William Southern mafter, at 
and from Philadelphia to Trinidad, in which the plaintiff decla- 
red againft the defendant, one of the underwriters, as ‘for a to- 
tal lofs. On the trial the following facts appeared >The plain- 
tiff having fhipped goods on board the floop to the invoice 
amount of £931, fhe failed from Philadelphia on the §th of 
May 1789, and foon afterwards encountered a gale of wind 
during which fhe fprung a leak, that obliged her on the 2oth of 
une, to make St. Bartholomews, the neareft port. A furvey was 
there immediately had upon the floop, which was found incapa- 
ble of continuing longer at fea; and alfo on the cargo, which 
proved to be very much damaged; and on the 3d, 7th, 20th & 
27th of Fuly, N. Dawes of St. Bartholomews communicated thefe 
circumftances, by letters, to the plaintiff, and further informed 
him, that as the cargo was not fit to be re-fhipped, it had been 
fold for 3067 pieces of eight, which (together with the account 
fales) N. Dawes fent in fpecie by Capt. Southern, to the plain- 
tiff. When the firft account of the floop’s putting intd Sr; 
Bartholomews arrived at Philadelphia (on the 23d of Fuly) the 
plaintiff was at Cape May; but his clerk (who had general in- 
ftru€tions to tranfaé& his patine®) openat Mr. Dawes’s firft 
letter, and by the inftructions of Mr. Fifber, whom the plain- 
tiff had dire€ted him to confult, he fhewed it to the defendant, 
and to fuch other of the underwriters as were in the city, on 
the day it was received, or on the enfuing day. Thefe gentle- 
men expreffed no opinion upon the occafion ; but the clerk, by 
the advice of Mr, Fifber, opened a policy upon the return cargo, 
for the benefit of whom.it might concern, afd the former un- 
~" Be2 derwriters 


* This, I believe, is the firfi inftance of a judicial compenfation in 
Dollars,in theState Courts of Pennsylvania. 


‘ 
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1794. derwriters were firft offered the choice of alfo underwriting. = 
erry this policy. On the 28th of Fuly, the plaintiff came back to. © 
the*city, and approved what his clerk had done. On the 2 
of Fuly captain Southern arrived in the floop at Philadelphia, 
bringing with him Mr. Dawes’s laft difpatches, but no money, 
‘The plaintiff thereupon called a meeting of all the underwriters, 
fubmitted the faéts and papers to them; made a verbal claim 
as for a’total lofs, and it was agreed, on all hands, that without . ° 
prejudice to either party, Capt. Southern thould be arrefted, to 
compel him to account for the money. It was not, however, . 
till the Gtheof November 1789, that the plaintiff addreffed a let. 
ter to the underwriters, making a formal abandonment of all the © 
property in the floop; and, on the fame day, they anfwered, 
that they did met think it proper to accept the abandonment, 
bur offsred to pay an average lofs. 

Upon thefe faéts, a verdi€t was taken for the plaintiff, fubje& 
to the opinion of the Court, whether they eftablifhed a total, or 
an average, lofs ? 

On the argument, however, two pofitions were afferted, b 
the defendant's cqunfel ;—1{t. That the circumftances of the cafe 
did not warrant an abandonment, as for a totallofs: And 2d. 
‘That even if the plaintiff had a right fo to abandon, he had not 
exercifed that right in dye time. “ 

On the 1f potion, they ftated the general do@rine to be 
clearly eftablifhed, that the owner of goods cannot abandon, un- 
lefs at fome period or other of the voyage, there has been a total 
lofs ; and where the Jofs is not an abfolute deftrution of the 
property, an abandonment will not be allowed, unlefs the da» 
mage amounts to a moiety of the value. Parke Inf. 164,165, 188, 
This was not the faét in the prefent inftance; the goods were 
not deftroyed ; they were not damaged to near the amount of 
a moiety of their value ; nor can it be faid, that the voyage was 
defeated, fince the floop, by returning to Philadelphia, has proved 
that fhe might havegone to Trinidad, where the fuperior price 
would have compeniated for every expence. What, indeed, 
conititutes the defeating of a voyage muft depend op the cir- 
cumftances of each cafe; and notwithftanding the generality of 
the expreflion in Parke 164, it will be found, that when he, as 
well as otherwriters on the fubjeét, enters into an exemplification — 
of the rule, it is done by fpecifyimg inftances of a total lofs of 
the veflel, by tentpefl, capture, or decay, and by inftances of.a 
total deftruction of the-cargo, or, at leaft, of fuch damage, ag 
doesnot leave fufficient to defray the expence of repair, &c, 
Parke Inf. 165. 174. 176. 187. 189. 

On the /econd pofition they urged, that the abandonment was 
peither compleat, nor in time. ‘The indulgence allowed under 
apy circumftances to the infured, to convert a partial, intoa © 

total, 


¢. 





Suereme Court or Pennfylvaniaw 228 


total, lofs, is a great one, and ought to be fairly merited by.a 1994+ 
candid and ye ate conduct : To obferve a cautious filence, in Gerrndy 
expectation of events, is not the chara€teriftic of fuch condu&, 
The infured has, unqueftionably, a right to fay in all 
he will not abandon ; while he remains filent, he cannot 
fumed to have abandoned ; it is a matter of eléétion on his 
and he muft do fome a, in due time, in order to manifefthis 
election. In fhort, he muft unequivocally, and,on the firft op- 
portunity after information of the lofs, abandon the whole pro» 
petty, before he can recover for a total lofs. Parke Inf. v6t.; 
162. 1 I. Rep. 615. 613. Doug. 220. 2 Burr. 111gs, 
1 I Rep. 608. 2 T. Rep, 407- In the prefent»cafe, thete, 
was no pofitive a€t of abandonment ’till the 8th of November 
1789 ; the communication made by the plaintiffs clerk ¢o the 
underwriters was unaccompanied withany declaration of aban- 
donment, and the fame communication would have been made, 
whether a partial, or a total lofs, is claimed ; and the claim for 
a total lofs made by the plalntiff, after ghe return of captain 
Seuthern, and without any abandonment of » was clear- 
ly irregular and inoperative. Befides, the fecond policy was o- 
pened for the benefit of whom it might concern, by the exprefs 
advice of the plaintiff’s agent ; at that time, re, he did 
not chufe to make an election ; and as there was no moment, 
vious to the 6th of November, when any a&t was done by 
im to veft the property in the infurers, they could have no ine 
tereft in it, at the time of the lofs, and therefoge, could derive 
no indemnity from the fecond policy. 1 Burr. 490. 7. 4 
Wils. 10. Theaéts of Fifber were the aéts of the plaintiff's 
agent, approved by, and obligatory upon him. 1 I. Rep. 115. 
116. 2 ZI. Rep. 189. in not. 


For the plaintiff it was premifed, on the {ff pofition, that 
this was an undertaking by the underwriters, that the cargo of 
the floop Mary thould be fafely carried to Trinidad ; and if it 
does not arrive at the deftined port, they undertake to pay 
value infured. It is alfo a natural conftru€tion of the contract, 
that if the voyage is defeated, though there is no deftru€tion, 
of the fhip or cargo, the underwriters muft anfwer, as for a to-. 
tal lofs ; and the principle is recognized and gxemplified by a 
variety of authoritiesin the moft unqualified terms. Parke Inf. 
164. 5. 7- 174. §.6. 180. 7. 9. 1 T. Rep. 191. 615. The 

laintiff had a right to have his goods carried to Trinidad ; and 
that they were not carried thither, is an inconteftible proof, 
that the voyage wasdefeated. Itis true, that the floop was 
not totally wrecked, nor the cargo totally deftroyed; but the 
furveys fhew, that both were in fuch a condition, as to render 
it not worth while to profecute the voyage , and that is a fufh~ 
. cient 
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an Cases ruled and adjudged in the 
cient ground, agreeably to the authorities cited, upon which 


wer~y the infured may abandon, and convert a partial, into a total, 


2 





lofs. . 

On the /econd pofition, the plaintiff’s counfel admitted, that 
the Gnfured muft miake and declare his ele€tion to abandon with. 
in a teafonable time after khowledge of the lofs ; but they urg- 
ed, that what conftitutes a reafonable time has never been fpe- 
st defined it muft depend on the particular cireumftances 
of each cafe ; and it has been faid to be fomething like notice 
on bills of exchange. Parke. Inf. 92. 192. 3. 1 T. Rep: 
616. 614. ‘The communications made to the underwriters, 
during the abfence of the plaintiff, were as prompt as could be 
exa&ted ; and his approbation of the conduct of his clerk, can- 
niot ceftainly beconfidered as a waver of his right of abandon- 
ment. It was reafonable for him to wait ’till he knew the iffue 
of the fales at St. Bartholomews, before he exercifed that right ; 
and in the precaution of opening the fecond policy (which it 
was infifted would be valid, whether the plaintiff, or the under- 
writers, fhould ultimately be deemed interefted in the property) 
he aéted with candor and prudence. But the moment captain 
Southern arrived, the plaintiff claimed as for a total lofs; and 
though the underwriters refufed to admit the claim, they co- 
operated with him in the fubfequent meafures to recover the 
money: He fleered a middle courfe, for their mutual benefit, 
and fhall not Le préjudiced by it. -2 T. Rep. 407. Parke Inj. 
173. Itis truepthe authority fays, that « unlefs the owner does 
fome a& fignifying the intention to abandon, it is only a partial 
jofs :?"41 LT. Rep. 615. but the early claim for a total lofs was a 
fufficient manifeftation of the’ plaintiff’s intention; and no 
form of abandonment is prefcribed by any law, or authority, ex-: 
tant. ‘The plaintiff's condu& onthe 29th of Fuly, was tanta- 
maount an abandonment ; but even if the formal aét of the 6th 
of November was neceflary, it will be remembered, that the un- 
derwriters have fuffered no ingonveniency, or injury, by the 
delay. 

Tae Cotrr, on the 24th of January 1794, delivered their 


‘yepinion, “ that the plaintiff cannot recover in this action, as 


for a total lofs ;” and judgment nif was, thereupon, entered for 
the defendant.* * 

E. Tilghman, and Leawijs forthe plaintiff, Ingerfoll, and M. 
Levy for the defendant. 


January 


* A motion, on behalf of the plaintiff, was made and granted, 
for re-argument, which took place on the 1oth of September 1794. 

.Tre Covrr, however, adhered to their, former opinion; and, oa 
the 22d of January 1795, gave 


Judgment for the defendant. 
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Supreme Court oF Penn/ylvanias 


anuary Term, 1795. 


Liorn’s Leffée, verfus Taxon. 


HE queftion, in this cafe, arofe upon a devife, that after 

the death of the Teftator’s wife, certain lands fhould be 

fold, and the money divided among children ; but the Will 

did not declare by whom the fale fhould bé made. The land 

was fold, however, by the furvivor of two Executors; and it 

was fubmitted for the opinion of the Court, whether that fale 

was good, the plaintiff's Counfel citing the tollowing authori- 

ties in fupport of it: Dyer. 371. Herd. 419. 1 Ch. Ca 

179. 2 Leon. 220. Shep, 449. Sir. XZ. Fones 25. Savil. 
92. 3 P. Wms. 92. 1 Atk. 420. 


By THE Court :—lIt is a plain cafe. Let ime wns en- 
tered for the plaintiff. 
Rawle for the plaintiff. Bank/on for the defendaae. 
°** 


Humeurey’s Leffee, ver/us Humprries. 


T was adjudged, after argument in this cafe, that a vefted 
I remainder in tail may be taken in execution, and fold by 
the theriff. 

Wilcocks and Thomas for the plaintiff. em M. Levy, 
and M‘Kean for the defendant. 


Jorce verfus Sus. 


The plaintiff fhipped flour on board; after which, and 

ore the fhip failed, a third perfon attached her for a debt due 

to him from Pintard, the owner of the veflel, for whom the 
defendant aéted as agent. The voyage was, by this means, bro- 
-_ up, and the plaintiff’s flour, being relanded, was fold tu a 


: 
Th defendant advertifed a-fhip for freight to Madeira. 
be 


It 
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t795. ‘It wasruled, sy THe Court, that the defendant (the agent} ~ 4 
we was not anfwerable for the damages fuftamed by the plaintiff. ‘ 


Heatly for the plaintiff. Wileocks and Rawle for the defena 
dant. 





“* | a 


April Term, 1795. 


» 


Respusrica verfus grrr of the Poor of 


HIS was a motion for a mandamus, commanding the de« 
fendants to proceed to another election of the managerg 

of the Houfe of Employment. By the a€t.of Aifembly, paf- 
fed the 25th of March 1782 (2 Vol» Dall. Edit. p. 17.) it 
was declared, that ‘ the Guardians of the Poor in the City of 
« Philadelphia fhall half-yearly appoint fix of their number, to 
«s fuperintend the Alms-Houfe and Houfe of Employment;” 
and it was agreed, in point of faét, that the Guardians of the 
Poor had uniformly made the half-yearly appointments ; but, 
with aview to enfure the benefit of experience, they had als 
ways taken care to keep three of the fix old managers in office, ° 
*till the laft eleétion, when fix managers entirely new were a 
pointed. ; 

Bradford and Ingerfll, in fupport of the motion, contended, 
that the ufage of re-appointing three of the old managers, was 
beneficial, and ought to be confidered as the genuine conftruce 
tion of the law. 

Rawle, in oppofing the motion, admitted the ufage, but ins 
fifted, that, on the terms of the act of Affembly, the defendants 
were authorifed-to appoint fix new members at every half-year 
eletion. + 

Tue Court; after advifément, rejected the motion. 


Respusiica verfus RicHarps. 


IS was an indi€tment, on the 7th fection of the’aét fup- 
plemental to the a& for the gradual abolition of flavery 

(2 Vol. Dall. Edit. p. 589) which is exprefled in the following 
words; 
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words: “ If any perfon or perfons from and after the 1798. 
of this att, by force or violence, take and carry, or caule wa 


to be taken and carried, or fhall by fraud fedsice, or caufe to be 


feduced, an 0, or mulatto, from any part or of this 
fate, to ag pm place, or places vias with 2 defign 
and intention of felling and difpofing, or of caufing to be fold, 
or of keeping and detaining, or of caufing fo to be, as a flave, 
or fervant for term of years, every {uch perfon and petfons, their 
aiders and abettars, fhall, on conviction,” forfeit £100, and be 
confined at hard labour for any term not lefs than fix months, 
nor more than twelve months. The indiétment contained two 
counts; the 1ft charging the defendant with fraudulently fedu- 
cing negro Toby from }enn/ylvania into New» Ferfey, with a de- 
fign to enflave him : and the 2d charging him with fraudulently 
caufing negro Foby to be fo feduced, for the fame purpofe. 

Upon the evidence in /uppert of the profecution, it. appeared, 
that negro Toby had been brought upon a temporary vilit to - 
Philadelphia, as a fervant in the family of General Sewer, of the 
State at Virginia; that when General Sevier propofed returning 
to Virginia, the negro refufed to accompany him; that after 
feveral propofitions for fecuring him, the defendant told Mr. 
Sevier,that there was no way of managing the matter effectually, 
but by inducing the negro to go into New-Ferfey, and then to 
lay hold of him ; that Toby was forcibly fent by Genteral Sevier, 
to Cooper’s-Ferry, whither the defendant went on purpofe to 
fecure, and actually did fecure him; that after fone todas 
towards the negro, Gen. Sevier arrived at the fame place, and 
demanded Toby's pocket-book, which Toby, however, delivered 
to one of the witnefles, faying, * it contains my freedom pa- 
pers”; that the witnefs delivered the pocket-book to General 
Sevier ; and that, finally, the defendant and General Sevier put 
Toby on board of a boat, and carried him down the river. 

The evidence, on behalf of the defendant, proved, that Toby was 
a flave, belonging to the father of General Sevier, who had 
lent him to his fon, merely for the journey to Philadelphia, and 
feveral witnefles, who had known Toby asa flave for more than 
ten years, were examined, to repel the idea, fuggefted by the ne- 
gro himfelf, that he had ever heen emancipated. 

As foon as the teftimony was clofed, THs Court ftopped 
the defendamt’s counfel, A/‘Kean and Perter, who were about 
to argue the cafe, and declared that it was unneceilary to make 
a fingle remark in his defence. 

Hallowell and Lewis, in fupport ef the profecution, atreempted 
to eftablith three pofition—1{t. ‘That the defendant had feduced 
negro Toby from this, into another, ftate, with an intention to 
enflave him :—2d. That the fact of Toby's being a flave did not 
fatisfactorily appear :—And 3d. That even if the fact of his 

* ae 3 being 
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1795. being a flave was proved, the offence of feducing a negro five a 
“vY~ out of the State, in order ftill to keep him in ; Wasa 

















punifhable offence, under the a& of Affembly ; which in the 
7th fe&tion (differing from the other fe€tions of the a€&) does 
not difcriminate between the feduétion of a te or a mulatto, 
whether he is a freeman, or a flave ; and, if the law is pofitive 
and plain, neither the Court, nor Jury, can refift, or modify it, 
4 Bl.Com. Vaugh. 159.37. 1% Burrtoo. 2 Ld. Ray. 1423, : 

The Curer Justice, after ftating the counts in the indié. 
ment, and the evidence, delivered a charge to the Jury, in the 
following manner. 3 

M‘Kean, Chief Fuftice. The feverity of the punifhment to 
be infli€ted in cafe of a convi€tion (a punifhment the fame, in 
its nature, as is inflicted for the moft infamous crimes) o 
certainly to induce the Jury to deliberate well, before they de- 
termine, that the a&t committed by the defendant, conftitutes 
the offence, which is the object of the law. The extravagant 
operation and extent of the doétrine, on which the profecution 
is maintained, ought alfo to awaken the moft ferious attention ; 
For, it has been contended, in effect, that fhould a traveller 
bring into this ftate a negro or mulatto flave; nay thould a tradef- 
man of Penn/ylvania have a negro or mulatto indented fervant, 
who, being fent on an errand, loiters away his time in tippling 
and debauchery, the mafter cannot forcibly feize and carry the 
delinquent to another place, either beyond, or within the ju- 
rifdiction of Pennfylvania, without incurring the penalties of 
the aé&t of Aflembly; if it is intended afterwards to keep and 
detain the negro or mulatto as a flave or fervant. Is it rational 
to conceive, that any legiflative body would have deftined for 
fuch an aét, fo grievous a punifhment! Again: It has been 
alledged, that the law has made no difference, and, therefore, 
that the Court can make none, between a freeman and a flave, 

rovided the injured party is a negro, or mulatto. But is it pof- 
ible, that any individual of common fenfe, that any affemblage 
of enlightencd men, fhould fo confound the nature of things, 
fhould fo pervert the principles of juftice, as to fuppofe, that it 
is as criminal for a mafter to carry off his own {lave with the 
intent to retain him in flavery, as for a ftranger to catry off a 
freeman, with the intent to fell him into bondage! Can thefe 
actions merit the fame degree of punifhment ! 

It is evident, however, that fuch enormities are not imputable 
to the Legiflature of Pennfylvania. By the toth fe@ion of the 
a&t for the gradual abolition of flavery (1 wel. Dall. Edit. p.841 ) 
perfons merely fojourning in this State have a right to retain 
their flaves for a term of fix months; and the delegates in Con- 
grefs from other States, Foreign Minifters, and Confuls enjoy 


that right, as long as they continue in their publig plasatiens. 
¢ 
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The fucceeding fection, likewife, exprefsly provides,that abfcond- 179 


ing flaves derive no benefit from the law 3 but that their 
matters flial have the fame right and aid te demand, claim, and 
|. take them away, that they before. This a of Affembly, 
'° and particularly thefe provifions, are not repealed by the fup- 
mental act, on which the profecution is founded. Then, 
we find, that any traveller, who comes into Pennfylvania, upon 
a temporary excurfion for bufinefs, or amufement, may detain 
his flave for fix months; and the previous law (recognized by 
the a& of Affembly, during that term) authorizes the mafter to 
apprehend the flave, and entitles him to the aid of the civil po- 
lice to fecure and carry him away. By a regulaficn of this kind, 
the policy of our own fyftem is reconciled with a due refpeét to 
the fyftems of other States and countries; while an oppofite 
conftru€tion would render it impoflible for any American, or 
Foreigner, to pafs with a flave through the territory of Penn- 
ania. 

It has been faid, that the words “ flaves or fervants,” which 
are ufed in the other provifions of the fupplemental ad, being 
omitted in this fe€tion, it muft be inferred, that the Legifla- 
ture intended to proteét the flave or fervant, as well as the free- 
man, from the outrage contemplated : but, in our opinion, that 
very omiffion fhews the fallacy of fuch a conftruction ; for, if 
the Legiflature defigned to protect freemen, and not flaves, 
they could not, in any other way, more effectually manifeft 
their meaning. In fhort, the evil apprehended wae that of 
forcing a free negro, or mulatto, into another country, and 
there, taking advantage of his color, to fell him asa flave; and 
for fuch an offence the punifhment denounced by the law 
would be juftly inflicted. 

Upon a review of the facts, likewife, we find occafion to re- 
gret, that the profecution fhould have been conduéted with a 
zeal, which rarely appears in the profecution of the higheft 
criminal, on the ftrongeft proof. There is not, however, a 
tittle of evidence to eftablifh the charge, that the defendant fe- 
duced the negro, or that he even fpoke to him in Pennfjlvania, 
where the aét of feduétion muft by committed, to veft the ju- 
rifdiction in the Court. Nor can it be fairly faid; that he cau- 
fed the negro to be feduced ; for, the advice given to General 
Sevier was merely the advice of a friend; which could not fure~ 
ly merit the ignominious punifhment of the law; and which 
was not, in fact, adopted, as the negro was forcibly, and not by 
feduction, fent out of the State. 

But, upon the whole, we were unanimoufly of opinion, as 
foon as it was proved the negro was a flave, that not only hig 
mafter had a right to feize, and carry him away; but that, in 
safe he abfconded or refifted, it was the duty of every magi- 
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1795. to employ all the legitimate means of coercion in his pow 1, for 
“v~ fecuring and reftoring the negro to the fervice of fs ier, 


whitherfoeyer ‘he might be afterwards carried. 
Verdict, NOT GUILTY, 


Respustica verjus HonzyMan. 


HIS was a writ of error to remove the proceedings in the 

cafe of a conviétion for murder, at a Court of and 
Terminer, and general goal delivery, held in Allegheny 4 
On the return of *the Record the defendant affigned the Gene- 


_yal Errors, and the Attorney General replied, im nullo ef er. 


ratum. ‘The indi€&tment was fet fgrth in the following words: 
“© Allegheny County, ff. 

THE pier eat ie County of Allegheny aforefaid, 
upon their oaths, and folemn affirmations, refpectively, do pre- 
fent that James Honeyman \ate of the Town of Pitt/burg, in the 
County of Allegheny, labourer, not having the fear of God be- 
fore his eyes, but being moved and feduced by the inftigation 
of the Devil, on the Twenty-Third Day of November in the 
Year of Our Lord One Thoufand Seven Hundred and Ninety. 
Three, at the Town of Pittfburg, in the County aforefaid, in 
and upon one Benjamin Ajkins, in the peace of God, and of the 
Commonwealth of Penn/ylvamia, then and there being, feloni- 
oufly, wilfully and of his malice aforethought, did make an af- 
fault ; and that the faid Fames Honeyman, with both the sands 
and feet of him the faid Fames Honeyman, in and upon the body 
of him the faid Benjamin Afkins, did firike, kickand bruife, and 
knock to the ground; giving to the faid Benjamin Afkins, then and 
there, with the hands and feet of him, the faid Fames Honeyman 
y the ftriking, kicking and knocking to the ground of the fai 


enjamin Ajfkins, Jeveral mortal bruifes, of which mortal bruifes 


the aforefaid Benjamin Afkins, then and there, inftantly died ; — 
and fo the jurors aforefaid, upon their oaths and folemn affirma- 
tions aforelaid, refpectively, do fay that the faid Fames Honeyman, 
the faid Benjamin Afkins, then and there, in manner and form 
aforsiaid, felonioufly, wilfully and of his fhalice aforethought, 


did kill and murder, againft the peace and dignity of the Com~ 
monwealth of Posighfonnis, sc.” adil 


Dallas, for the defendant, made two exceptions: 1ft. That 
the indi€iment does net ftate the grand inqueft to be held « in 
and for the Commonwealth of Pennfjlvamia;” but only for the 
County of Allegheny, which may be out of the jurifdidtion of 
the State ; and, 2d. That, although the a/ault is ftated to have 


a been 
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for beenidone felonioully, &c. yet the technical and effential epithets 1995- 
er, are not applied to the Ariking, kicking, bruifing and knocking, ww~ 


which muft have been the efficient caufe of ite death of the per- 
fon killed, and not the afauit. 

The Attorney General, Ingerfoll, obferved, that he did not 
confider the fir exception material ; but he declined any argu- 
ment on the fubject,’ as he was convinced the fecond exception 
mutt be fatal. 


. By THE Court :—Let the judgment be reverfed.* er 
e 
nd 
'y- 
c= Burraty verfus Du Bross. 3 
va Be, 
$3 ag 
HIS caufe was tried and a general verdi&t given for the dant 
d, T plaintiff, on the 11th of September. On the 15th ofS “2 
ws tember, Lewis made a motion, in arreft of judgment, e> hy 
we a general verdi&t was taken, and the aéction, clearly, would only RY 
ws be maintained on one of the counts in the declaration. 
wm Dallas contended, that the motion was made too late, and 
*E, cited 3 T. Rep. 623. Doug. 446. 1 T. Rep. 227. 4 Burr. 
M 2526. 2 Woodefon 243, to thew, in the computation of time, 
z when the day on which an aé& is done, fhall be deemed inclufive. 
ws He, alfo, moved to be allowed to enter the yerdiét on the firft 
or ; count in the declaration, agreeably to the authority in 4 Burr, 
1235. , 

‘ by THe Court :—The day on which the verdi& was given 
J fhould be reckoned inclufive ; and, therefore, the motion in 
4 arreft of judgment has been made too late. . 
id But we have no doubt, that itis in our power to grant the 
u i plaintiff permiflion to enter the verdiét on the proper count; 
a and that it ought, in this cafe, to be granted. _ 
>» The motion in arreft of judgment was accordingly difmiffed, ; 
: 4 and the verdict entered on the firft count.+ 
* 4 
My iz - Penn's 
n * 
ty gt. * This indictment was tried fhortly before the act pafled (3 Vol. 
* Be ps « Dall. Edit.) by which the crime was divided intomurder 

ch of the first degree, punifhable by death; and murder of the lecond 
t a degree, punifhable by imprifonment «t hard labour. Fram the facts 


reported by the Judge, who prefided on the trial, Honeyman’s offence 
, would clearly have fallen under the latter division. 

t The Court waited ‘till the laft hour of the Term for the de- 
fendants’ counfel, who was indifpofed ; but faid, that ina cafe in 
which they were fo periectly fatisfied, they could not keep it denger 
under advifement. 





7 
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September Term, 1795. 


Penn’s Leflee verfus Harruan.* 


JECTMENT brought by the late proprietaries for a traét 
EF, of land intheCounty of Northampton. On the trial it 
was material for the leffors of the plaintiff to fhew, that a fur- 
vey had been duly made and returned into the Land-Office be- 
fore the 4th of Fuly 1796, in order to eftablith their title to 
the premifes, under the refervation contained in the 8th fe€tion 
of the aét of Affembly, vefting their eftates in the Com 
wealth. 1 Vol. Dall. Edit. p. 822. ‘They, accordingly, of- 
fered to give in evidence a paper, which was certified $3 
Lukins, the Surveyor General, to be a true copy of the origi 
nal in his office, purporting to be the return of a Survey of 
12,548 acres (including the land in queftion) fituate in the 
forks of the river Delaware, and contaming a draught made in 

rfuance of a warrant, dated the 14th of November 1741: 
But the paper itfel was not figned by any perfon, nor did it 
ftate by whom, or when, the draught was made, a blank being 
left for the day and year. 

The defendant’s counfel objeéted to the evidence. The paper 
is not authenticated by any fignature; there is no proof that 
it is written in the hand-writing of any public officer ; nor how 
long it has been depofited in the Land-Office, and it has not . 
gone with the poffeflion of the land, which has been uniform- 
lyin the defendant. If, indeed, it cannot be confidered as an 
eficial document, but as a private paper, however ancient it ma 
be, the original muft be produced; for, a copy is not the belk 
evidence the nature of the cafe admits. Every paper found in 
a public office is not evidence : It muft be a paper, which it was 
the duty of the officer to receive and record. 

The counfel far the leffors of the plaintiff admitted, that 
the paper was in fome refpe&ts defective ; but contended that 
there was no fixed rule as to the admiffion of evidence of this 
kind. In the cafe of private papers, it is true, that however 


ancient, they will not be admitted, if they are not regularly ex= 


ecuted, 


* Tried at Easton, Nisi Prius, the asth of June 1795, before 
M'Kean, Chief Justice, and Smite, Justice. 
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ecuted, unlefs poffeffion has gone along withthem ; but in the 1795. 
cafe of office papers, it’has been the invariable pra€tice, to give wave 
all papers found in a public office, in evidemee, without regari 

to the formalities of execution. ‘The only queftion, therefore, 

is whether the paper, now offered, was found under fuch cir- 
cumftances of authenticity as to render it proper evidence ? It 

is found in the cuftody of a public officer ; and it can be prov- 

ed, that it was in the Surveyor General’s office, as, early as the 





























year 1763. 
By THE Court :—It is plain that the offered, is not 
a the beft evidence of ‘which the nature of cafe admits ; for, 
lit if the original was produced, it might be proved to be in the 
a hand-writing of a proper officer ; or the contrary might be made 
re] toappear. We cannot, indeed, confider it as a regular office he 
to paper. ‘The furvey is not returned into the Secretary’s office, 
ion as the exprefs words of the warrant enjoins; nor does it, in 
any Way, appear, thatit was made by an authorifed perfon. 
of The evidence muft, therefore, be rejected. : 
¥ Wilcocks, E. Tilghman, Sitgreaves, for the plaintiff: Brad- 
si ford, Ingerfall, Lewis and Thomas for the defendant.* 
of 
< Raverje verfus EMERY. 
pT: : 
ft -% VERDICT having been taken forthe plaintiff in this 
mg A caufe, fubje& to the opinion of the Court, the queftion  , 
(arifing upon the fame faéts, fet forth in the decifion in the 
per Common Pleas ant. 51.) was argued in April Term laft, on a 
hat motion for a new trial, and the Judges now delivered their o- 
ow pinion /eriatim to the following effect. ° 
not M‘Kean, Chief Fuftice:—Upon every view of the fubject, 
mie _Tam of opinion, that a new trial ought tobe granted. The 
an proceedings of the Court of Sr. Euffatius we muft prefume to 
na be conformable to the law of the place; thedecifion appears to 
be ftri@ly juft ; and, independent of the merits, we are bound by 
1 in it, as the decifion of a competent tribunal. 
was SHwren, Faffice. Having delivered my fentiments at lazge, 

F in this action, from another Bench, 1 mean now only. to take es 
that = notice of two new cafes, cited at the laft argument by the plain- : 
that tiff’s counfel, to fhew that aCtions for money had and received, . 
this had been brought and fupported againft plaintiffs, who had re- he? 
ever covered upon foreign attachments, to oblige them to refund to ae 
exe | third perfons, the money fo recovered. Thefe are the cafes of ; 
ted, Hunter 
sfore * This cafe, and many other Ejectreents depending on the fame 


title, were aftcrwards fetuled by a compromife between the parties. 


Hunter v. Potts, in 4 T. Rep. 182. and Sill, and others vw: 
Warwick, in Henry Blackflone’s Rep. 665. in both of whi 
the ruling principles appear to be, that all the parties were fub- 
jet to the ae pt laws of England, where every man is fup- 
pofed tobe confenting to every act of Parliament ; that there 
wus an aCtual vefting of the of the bankrupt in af- 
fignees, for the benefit as well of the plaintiffs in the 

as all the other creditors ; that the plaintiffs, being jointly inte- 
refted with the other creditors, and having a full knowledge of 
the whole tranfaétions, took indireét meafures to apply the 
whole property to their own ufe, in direé ion of the 

rupt laws, and his virtual contract with his fellow-creditors. It 
was, therefore, confiftent with every principle of law and juf- 
tice, to make thofe plaintiffs anfwerable to the aflignees of the 
bankrupt, for the money they had fo unfairly recovered by at- , 
tachments in America, and which the aflignees were entitled to 
as truftees, as well forthe plaintiffs in the attachments, them- 
felves, as the other creditors. Lord Loughborough, in delivering 
the opinion of the Court in the latter cafe, is very careful to 
diftinguith that cafe from the general cafe of the creditor, un- 
connected with the bankrupt laws, who recovers his debt in a 
campetent Court of Juitice, in a foreign Country : For, — 
he is of opinion, that the operation of the proceedings under the 
bankrupt laws of England is {uch as to veft the perfonal pro- 
perty of the bankrupt, in every part of the Werld, in the aflignees, 
from the time of the affignment, yet he exprefsly declares, that a 
créditor in a foreign country not fubject to the bankrupt laws 
of England, nor affeCted by them, obtaining payment of his 
debt, by the judgment of a foreign Court, and coming after- 
wards to England, could not be made liable to refund that debt» He 
goes further, and fays, that if the claim of the aflignees of bank. 
ruptcy had been communicated to the Court, who decided the 
cafe abroad, and they had preferred the claim of the fuing cre- 
ditor to theirs, although he fhould think that determination 
wrong, yet it could not be revoked by another Court of Juftice 
in England. “ 

This principle fully reaches the cafe before us. Emery, 2 
creditor of Fairchild, attaches his effeéts in a foreign Country, 
in the hands of Smith, the agent of Fairchild ; Smith appears and 
makes defence, and, no doubt, communicated to the Court the 
circumftances, which fay the foundation of the prefent ptaintiff’s 
chim. The Court adjudged, that the money in the hands of 
Smith was the property of Fairchild, and compel him by their 
judgment to pay Emery his debt ont of it. Now if we thould: 
even be of opinion, that the meney inthe hands of Smith was the 
property of Rapalje, and not of Fairchild, yet, upon the principle 
ef the cafe deterntined by Lord Loughborough, we have no power sa 
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tevoke that judgment. The whole matter was before that Court, 79g 
and they determined the property to be Fairchild’s. The plain- wd 
tiffin the attachment was wholly uncorine&ted with the prefent 
plaintiffs, and cannot, upon any principle I know, be confidered 
as receiving the money to their ule. The more obvious ré- 
courfe for the plaintiff, is to Fairchild himfelf, or his eftate, if 
he has left any ; if mot, it is more agreeable to law and juftice, 
that the plaintiff fhould fuffer by the default or failure of his 
- ewn agent, than that a flranger, recovering a fair debt in a_re- 

gular courfe of Juftice, fhould refund the money to another 
itranger, with whom he had no manner of eonneétion. 

Yeates, Fu/tice. Whatever irregularity there may have been 
in rendering the was judgment, the judgment itfelf is conclu- 
five, as the decifion of a competent tribunal, upon a fubjeét in li+ 
tigation. We can have-no legitimate power to revife, or arinul it. 

If it were neceffary to remark upon the merits of the original 
tranfaction, I fhould deem them, under all the circumftances, 
in favor of the defendant. ‘The principles in Cowp. 200. might 
be fairly applied to the cafe. , 

Suiru, Fuflice, concurred, and cited 1. H. BLRep. 131. 

A new trial granted.* 


TERPS RAV TRS | 


Poets e Fim 
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Warver ef al. verfus Carson's Executors. 


HIS was an action on 2 Foreign Bill of Exchange, brought 

by the indorfee againft the executors of the indorfor, and 

a verdict was given for the plaintiff. A motion having been 

made and argued for a new trial, on the ground that there had 

beenho proof of notice to the deceafed indorfor, that the bill 

was protefted, and of a demand for payment on the drawer, the 
Cuier Justice delivered the opinion of the Court. 

By rue Court. The only point before us is; whether due 
notice was given to the teftator of the demand and non-payment 
of the bill. From the peculiar fituation of this country notice 
mult be confidered as a matter of fa&; and, in that way, it 
was left to the Jury, in the prefent cafe, with this fingle remark, 
that the notice ought to be given as-foon as it is praéticable. 
No time, indeed, has been fixed even in the city ; but we fhould 
be difpofed to think, that fix or févén days would here be too 
gtcat a delay. 

The motion for a new trial reje@ed. 
Gg Caignet 


* Sce thedfame cafe, decided in the [attic Way in the Philadelphie 
Court ‘of Common Pleas, ants p. 51. 

Judgment was afterwards rendered for the defendant; and 
affirmed unep a Writ of Errer in the Higk Court ef Errors and Ap- 
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Caicnet verfus Perri et. al. 


fhees of Gilbaud, Rouge §s° Co. French citizens, refiding 
in the Weft Indies. A rule was obtained by the defendants to 
thew caufe why the proceedings fhould not. be quafhed, upon 
the ground, that the plaintiff was alfo.a French citizen, and 
that, therefore, the Court was precluded from exercifing any ju- 
rifdi€tion, by the 12th article of the Confular Convention, 
which provides, that ‘all differences and fuits between the ci- 
tizens of France, in the United States, or between the citizens 
of the United States, within the dominions of Frante, &c. fhall 
be determined by the refpe@tive Confuls and Vice-Confuls, ei- 
ther by a reference to arbitrators, or by a fummary judgment 
and without cofts. No officer of the country, civil or military, 
fhall interfere therein, or take any part whatever in the matter: 
and the appeals from the faid Confular fentences thall be carried 
before the tribunals of France, or of the United States, to whom 
it May appertain to take cognizance thereof.” 

The facts, refpe€ting the plaintiff’s citizenthip, were briefly 
thefe:—He was a native of France, and refided in the Ifland of 
St. Domingo, at the period of the French revolution. He had af- 
terwards accepted an office from Louis XV I. under the contti. 
tution eftablifhing a limired monarchy; but previoufly to the 
abolition of monarchy, and the introduction of the Republi¢an 
fyftem (the roth of Sept. 1792) he came to America, took an 
oath of allegiance to the State of Pennfy/vania, under the aé& of 
March 1789 (2 vol. Dall. Edit. p.676) which a&t, however, was 
at that time obfolete,* and purchafed a traét of land, on which 
he refided. He had not been naturalized conformably to the 
act of Congrefs ; but he had frequently been heard to exprefs 
his abhorrence of the exifting conftitution of France; he had 
never done any aét fhewing his affént to it; and she had decla- 
red an intention to fettle, permanently,‘ in America. 

The plaintiff's counfel ( Lewis & Levy ) made two points—ift, 
That the 12th art. of the Confular Conventicn applies only to cafes 
where both parties, being French citizeris, are actually refident 
within the United States, and,therefore, does not embrace the cafe 
of a foreign attachment.—2d. That the plaintiff never was @ 
citizen of the French Republic; and in fupport of the latter po- 
fition they cited the following authorities: Vatt. B. 1. ch. 13. 
J 161. 167. 2 Vent. 362. 3. 3 Bi. Com. 298. Vatt. B. 3. chy 48. 
J: 293-295. Ibid.B.1. ch.ig: f; 220.213. 2 Heinec. 220. Art, of 
Confed. f- 4. Fobnfon's Did. * Citinen,.” 4 Dall. Rep. 58. 


* See Collet v. Collet and. The United States v. Vilattopipost: 


Tine was a Scire Facias inft the defendants, as garni. 


For 











had 
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For the defendants, it was urged, by Dallas & Du Ponceau, on 1796.” 


the 1/* point, that the Confular Convention extended to all differen- 
ces and fuits between French citizens ; that a foreign attachment 
was, unqueftionably, a fuit; and that the difference, or fuit, exift- 
ing in the United States, it was not material, either to the words or 
fpirit of the article, that both the parties fhould be actually refi- 
dent within the United States. On the 2d point, it was anfwered, 
that the plaintiff neceffarily remained a French citizen, ’till he re- 
nounced his allegiance, orhad done foméaé& incompatible with 
it ;—that he was not a Citizen of the Umited States; atid unlefs he 
was a citizen of France, he exhibited the extraordinary fpeCtacle 
of a human being who had no country ! xe 
By THE Court. Many important topics have been difcufied, 
in the courfe of this argument; but we do not think it neceffary 
to decide on more than one of them. The fole queftion is— 
were both the plaintiff and the orivinal deféndants of the 
French Repub ic, at the time of inftituting this fuit? ‘ We are 
clearly of opinion, from ‘the facts dife in the affidavits 
which have been read, that the plaintiff was wot’then, nor is*he 
now, a citizen of France. It is true, that he has‘not acquired 
the rights of citizenfhip here ; for, as it appears, ‘in any other’ 
country: but, whatever may be the inconvenience Of that fitu~ 
ation, he had an undoubted right to diffent from the revolution ; 
and, as a member of the minority, to refuife allegiance to ‘the 
new government, and withdraw from the territory of France) 
Every thing that could be faid or done to manifett fuch a déter-’ 
mination, has been faid and done by the plaintiff, except the’ 
act of becoming the fubje&, or citizen, of another’country. ©, ” 
Let the rule be difcharged.* 
Gg 2 * Happens 


* On the fubjeé& of the Confular Jurifdiction, T have been favored. 
with a note of the following decifion, taken from the Records: of the 
Circuit Court for the Diftrict of Massachusetts, in May Term 179% 


ViLLENEDvE versus BarBiows 


T was agreed by the parties to fubmit this queftion to the. Court, s 
I to wit.:—-Whether the Convention gave to the Prench Conful, . 
cognizance of all differences and fuits between Frenchmen; or confined, 


the fame to the defcription of cafes therein egumerated, of other cafes, . 
» not arifing from tranfadtions in the United States ? And, furthers, 


that if the Court fhould be of opinion, that the Confular Jurifdicion” 

extends generally to all differences and fuits between Frenchmen, that 

then the plaintiff fhall difcontinue the prefent aciion withaut cofts. 
Tue Court, after heaving the counfel of both fides, onthe queftion’. 


propéfed, wére of opinion, that the Confular Jurifdiction dees not exe - 


tend ‘generally. to all differences and fuits betwoetm¥renthmen. » « 2 
The plaintiff, thereupon, prayed leave to difcontinue bis faid action 
without coltss which being granted, he did difcontinue ascor dingly« 
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Happens verfus Cuampers. 


T's opinion. of the Court was delivered in this cafe, 
b 


ion Fufice. At the court of Nif Prius, held in Hunting. 
don county, the following cafe was tated for our opinion. The 
plaintiff was jointly and feverally epee, Son in a bond 
_with, and for, the defendant. After the became due, the 
defendant was difcharged, under the general infolvent act of 
the State of Maryland, pafled in April 1787 ; and, fubfequent 
to that difcharge, the plaintiff was fued on the bond, paid the 
amount with intereft and cofts, and then inftituted the prefent 
action (in which the declaration is for money paid for the ufe 
of the defendant) to obtain a reimburfement. 

Under thefe circumftances, it is clear, that the ation would 
be fuftained in England, againit a bankrupt, gem g by the 
bankrupt laws of that country, The infolvent law of Maryland 
does, indeed, exonerate the dehtor from all debts due or owing 
from, or contracted by, him, prior to his deed of aflignment; 
but the Engli/h ftatute contains words equally comprehenfive ; 
and, yet, it has never been deemed to extend to cafes like the 

refent. The plaintiff could not have been entitled to a divi- 
end of the infolvent debtor’s effeéts, and it would be a denial 
of juftice to refule him the only remedy, which he can have on 
this occafion. 
Judgment for the Plaintiff, 


De Witter verfis Surtn. 


HIS cafe came before the Court on a Certiorari to remove 
{ a judgment, which Smith had obtained before the Mayor. 
of the City of Philadelphia in a qui tam fuit, brought againit 
Catharine De Willer as a Huckfter, upon ari Ordinance of the 
Corporation (paffed the 26th November, 1792) which impofes a 
penalty of 37/6 upon any Huckfter, who within the limits of the 
city, thall buy any provifion, fruit, &c. more than is neceffary 
po his, or her, family ufe, except after ten o’clock on market 
y* | 
Two exceptions were taken to the proceedings by 7. M/‘Kean 
and §. Levy; ft. That the judgment did not ftate that De. 
Willer was proved to be a er. © Salk. 404. 4 Bl. Com. 
280. 281. 1 Burr. Biff. 330. 331- 333- 335-336-233. 
ad. That the Ordinance of the Corporation is contrary to the 
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Conftitution and Laws of the State, and, therefore, void. .: 1796 3 
Bac. Ab, 328. Conft. of Penn. SAG . 

The proceedings were fupported by Wileocks (the Recorder) 
and Thomas, who contended, that the judgment was not in na- 




































fe, ture of a conviction, but founded on an aétion of debt; and 
that, therefore, it was ufineceffary to ftate that defendant was 
: proved to be a Huckfter, With refpeét to the power of the : 
he '. Corporation to enaét the Ordinance, they urged, that it arofe 
be from the neceflity of the cafe, fince experience had evinced, that 
he nothing lefs thar the a@bfolute prohibition contained in the Or- 
) of dinance, could defeat the ftratagems of the Huckdters, and pre- 
ne yent the extortion which they introduced. 
he Cur. Aad: . Vult. 
nt 
ife Miter verfus Leonann, cf al. 
ld 
he | HIS was an action of debt on a bond for £250, dated 
a 4 the 7th of May 1776. On the 16th of September 1778, 
ng a payment had been made of £150, in Continental money ; - 3 
ts and the queftion now brought before the Court was, whether 
C3 .this payment fhould be reduced and liquidated, according to the 
he fpecie value of Continental money, at the time of paying it? 
rie For the plaintiff, it was contended, that the aét of Affembly 
cal sk (1 Vol. Dall. Edit. p. 880.) does not extend to any contracts, 
on but fuch as were made between the 1ft of January 1777, and 
the 1ft of March 1781 3 and that, confequently, the payment 
in the prefent inftance was not affcéted by the provifion in the 
Ath feé?, that * the Auditors fhall not have power or authority, 
in cafes where partial payments have been made in money then 
current, to reduce fuch payment.” 
But THE Court thought it unneceflary to hear the defendant’s 
counfel, conceiving it to be clear and fettled, that the payment 
fe. in the prefent cafe, ought not to be reduced by the feale of de- 
re preciation. 
fk Read and Biddle for the plaintiff, Clymer and Thomas for the 
ne defendant.* 
a 
re 
ry Kacuirm ef al. verfus MuLHAaion, ef al> 
et . 
EBT onabond. Plea, payment, with leave &c. and iffue. 
u The counfel for the defendants had given notice, — 
m * Decided at Easton Nisi Prius, on the th of October 1795, frat 
at Yeates ani Sairm, Fustices. 
e * Decided at Easton, Nisi Prius, onthe ad. of October 1795, be- ; 
sal fore Yeates and Samra, Justices. 
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ably to the 39th rule of practice, that evidence to the following: 
effe&t would be offered on the trial of the caufe, to wit; That the 
bond was given for payment of the confideration money of a tract 
of land and mill, which the plaiatiffs had fold to the defendants, 
referving in the deed a right to {well and raife the water, fo as, 
not toinjure the mill ; but that the plaintiffs had raifed the wa. 
ter, fo as to injure the mill, 


The counfel for the plaintiffs (Ros and Thomas )objected to 
the evidence, on the ground, that the injury, if it had really 
happened, was in the nature of a tort, for which the damages 
were not afcertained, and could not be fet off in an action up~ 
on the bond. 1 Bl. Rep. 394. Cowp. 5.6. 4 T. Rep, * 
74. 511. Doug. 665. 4 Bac. Abr. 116. 


The defendants’ counfel (Ingerfall and  Sitgreaves) fkated, 
that the evidence was not meant to operate, ftrictly, as a fet-off, 
but as an equitable defence. The confideration of the bond 
had, in a great degree, failed by the aét of the plaintiffs; and, 
as the confideration might be enquired into, any thing is admif. 
fible in evidence on the plea of payment, which tends to thew, 
that the plaintiffs, ex equo et bono, ought'not to recover. 1 Dail, 
Rep. 17. 260. Befides, the refervation in the deed is in nature 
of a covenant, and wherever the intent of the parties-appears 
under hand and feal, an aétion 6f covenant lies. 1 Cha. Cas, 
294- 6. Vin. Abr. 381. pl. 21. 22. 2 Mod. ot. 1 Leon, 
277- pl. 1. Jb. 375. 6 Vine Abr. 379. pl. 12. 2 Com, 
Dig. 559- 560. 1 Saund. 322. 1 Salk. 196. Cro. Car, 
437: 1 Sid. 423. T. Raym. 183. ? 


By tHE Courr:—The queftion is, whether, under the li. 
berality of the praétice of our Courts of Juftice, fuch evidence 
is admifhible ? _To decide in the affirmative, the cafe mutft ei- 
ther be embraced by the general provifion of. the act for defal- 
cation (1 Vol. Dall. Edit. p. 65.) or by the 39th Rule of the 
Supreme Court. Now, although our act of Affembly extends 
further than the Britifb ftatutes of /et-off (2 Geo. 2. c. 222 and 
8 Geo. 2. c& 24) we do not think it comprehends a defalca« 
tion of the nature contended for : And, though the 39th Rule 
of the Court afcertains. what evidence is admiflible othe plea 
of payment, it contains nothing defcriptive of the prefent cir- 
cumitances, where there was a good confideration for the bond, 
though the defendants have been injured by the fubfequent con< 
dué& of the plaintiffs. 


If, however, the defendants would otherwife be -without.a 
remedy, we fhould be folicitous, by any rational conftrugtion ne 
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ae ey 
rm) the law, to admit the evidence : But, it is clear, that they may 2798.) 
ack have an adequate redrefs for the wrong which they have fuffer- Gas 
ats ed, ina form of aétion fuited to their cafe.* 
said The evidence was rejected; anda verdiét given for the a- 
vas mount of the plaintiff’s demand. 
to 
lly Shee: 
es. 
oe December Term, 1795. 
ep. 
; 
ed, 
off, Respusiica verfus Ross. 
nd 
ra HIS was an indi&ment containing fix Counts, which 
Ww, charged the defendant, in various forms, with forging and 
all, | uttering a promiflory note, dated the 27th of Fuly 1795, purport- q 
ire ing to bea note drawn by Fofeph Heiferin favor of Fohn Smith, 
ars indorfed firft by Fohn Smith, and afterwards by Jacob Morgan ; } 
Bs. and with fraudulently confpiring with one Langford Herring to 
on, procure Faceb Morgan to indoric the note by means of a forged 
mn, letter, purporting to be addreffed by Foleph Heiffer, to Facob 
ar, Morgan. In the courfe of the trial, the following points of evi- 
dence were ruled by the Court. = 
| I. The Attorney General ( Ingerfell, who was aflifted by 
li Lewis and Heatly) offcred Fofeph Heifter, the fuppofed drawer 
ce of the note, to prove that his fignature was forged. 
ci- The Counfel for the defendant (Rawk, M. Levy, M‘Kean 
al- and Dailas ) objeCted on two grounds :—1ft. That no man is a 
he competent witnefs to impeach the validity of a negotiable in- 
ds ftrument to which he has put his name. 1 TZ. Rep. 2096. 
nd 3 Woodes: 303. 2d. That the witnefs is difqualified on ac- 
ae count of his intereft in the cafe; and though the verdict here 
ile could not be given in evidénce ina civil aétion, the Court’ and 
ea Jury would be fure tohear of it. 2 Stra. 728;  Leaeh. C.L, 
ir 9. 10. 50.193. Bull. N. P. 288.. 9» Leach. C, L. 162. 
d, 287. 10 Mod. 192. 3.,1 Stra. 595. 2 Stra, 1043. 1104, 
oe 1229. 
* Yeats, Justice, added, that inthe cafe of Sweeter v, Garber 
ied at Nisi Prius, im Cumberland County, when he ‘was Counfel 
a oF One of the parties, a fimilar pririciple was decided. The Vendor 
of had interrupted the Vendee in the enjoyment of the tract of land, 
ne which had been fold ; but the latter was not allowed to give the 
matte: inevidence, in an action brought by the former, to recover the 





purchafe money. 
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1229. Hardr. 331. 2 Hawk. P. C. 610. ch. 46. ft. 24, 
Leach. C. L. 25. Nor does his intereft reit merely on the c- 
ventual refponfibility of his fignature ;— it is direCtly involved 
in the conviction of the defendant ; fince, by two acts of Af- 
fembly, he is intitled, upon that event, toa forfeiture ; the firk 
a& infli€ting a forfeiture of double the value, one half to go to 
the party wronged; and the fecond aét inflicting a penalty of 
treble the value, to the ufe of the party wronged. See 1 Vol, 
Dall. Edit. p. §- 64- 

The Counfel for the profecution anfwered thefe objections, 
to the following effect. aft. In the prefent cafe, the indictment 
alledges, that thename of Fo/eph Heifer is not fubfcribed to the 
note; this is the fa&t in controverfy ; and he, who is the only 
pofitive witnefs that can bz produced, is offered to difprove the 
fignature. But, on thecontrary, all the cafes cited, proceed up. 
on the ground, that the witnels, confefledly, figned the initru- 
ment, which he is called upon to difcredit. 2d. Fofeph Heijs 
ter is not interefted in the prefent cafe ; for the record will not 
be evidence in a civil action, brought againft him as drawer of 
the note. Nor is he interefted under the acts of Affembly that 
have been cited, as the forfeitures imipofed by thofe aéts are 
abolifhed by the exifting code of Penal Laws. Bull. N. P. 288, 
4 Burr. 2251. 3 T. Rep. 36. 1 Vent. 49. The deeifions m 
Penhfylvania have been uniform #n the admiffion of fuch witnefs 
es. 1 Dail. Rep. 110.62, Rex. v. Chapman && Bates before thé 
Recorder (Chew ) in the Mayor’s Court of Philadelphia 1772: 
Smith's cafe in the Quarter Seflions of Northampton County. 
Seehers cafe before the Recorder ( Wilcocks ) in the Mayor's 

rt: 


M‘Kean, Chief Fuffice. Two objeions have been taken to 
the competency of Fo/eph Heifer, 2s a witnefs on the prefent 
indictment :—1ft. Becaufe his name appears to be fubferibed to 
the note, which his evidence is intended to prove a forgery; and 
2d. Becaufe he is interefted. 

The fir objection has been well, and fufficiently, anfwered, 
by the remark, that whether the namie of the witnefs is really 
fubfcribed té the note, or not, is the fact in controverfy, which 
the Jury muft decide. If the fignatute was allowed t© be his, 
the abjeétion would then, undoubtedly, be fatal. 

On the fecond obje€tion, I do not think, that the witnefs is fo 
interefted, as to fender him incompetent. ‘The verdiét in the 
prefent cafe could not be received in evidence upon the trial of 
a civil a€tion ;\ nor would the Court permit the counfel to refer 
to it. I confefs, however, that early in life, I entertained@® 
different opinion on this point, conceiving then, that the weight 
of the adjudged cafes was adver’: to the competency of the wit- 
nefs, though I thought it hard that the law fhould be fo. “My 

opinion 





Surreme Court or Pennfylvania 24r of 


vpinion has been changed ‘by the modern. authorities, which 1795+ 
give an evident pr nce to the oppofite feale ; andj in ““V™ 
the Judges 5 Of late, been inclined to a more libes 

ral admiffion of teftimony, ‘applying exceptions rather to the 

credit, than to the competency, of a witnefs. In the exifting 

ftate of commercial ‘tranfaGtions, indeed, when Promiffory 

Notes, Bills of Exchange, Bank Checks, and otherinitruments, 

‘not authenticated by any fubfcribing witnefs, are daily circula- 

» ted to an pe 6 cunt, every principle of ‘policy muft 
erforce the neceflity of allowing the perfony whofe name is 
forged, to give evidence of the fact. ve 

But, independent of thefe' confiderations; we find» the law 
has been eftablifhed by the repeated decifions of the» Courts of 
Pennfylvania, as well before, as fince, the Revolution; and; par- 
ticularly, in a late cafe of Re/publica v. Wright (which may. be 
added to thofe cafes that were cited at the bar) dcerstina by 
my Neem Yeates and myfelf at Nii Privs in the county 
Bucks. pe 
Iam, therefore, of opinion that the witnefs ought to be 
fworn. ’ : 
Suippen, Fu/fice.. I concur in the opinion given by the Chief 
Juftice, but i for one of the barks wahich he tes afligned. 
It appears clearly to my mind, from all the Eng/jb authorities 
aarp that in that country, there has been no relaxation of 
e rule upon the queftion-of intereft, refpeting the teftimony 
of the parties injured, in cafes of Perjury and Forgery; but, on 
the contrary, from the cafe in Hardre/s 331. down to the cafe 
in Leach 287, it has been the general practice to give a releafe 
to the witnefs, in order to render him competent. In point of 
policy, likewife, there is undoubtedly an inconveniency ariling 
from the adoption of either.doctrine ; for, the witnefs may be 
biaffed by the refieétion, that, although the retord on the in- 
di€tment cannot be given in evidence im a civil action, yet, that 
the conviétion will be talked"Gf, and infenfibly prejudice the 
ih eee therefore, in th hyhas be 
acquiefcence, therefore, in the opinion: whi en 
juft Baise is founded entirely on the autho at the cafes 
that have heen adjudged in this State.  Thefe feem to have fet- 
tled the law in favor of admitting the tefiimeny Bete 3.and 
lam fenfible of the importance of preferving uniformity in our 
municipal decifions. pv Ss 
Yeates and Smrru, Fufies, declared thele toncetre ce in 
the opinion of the Court, as delivered by the Chief Juftice. 
_Il. The Attotney General offered fact Morgan, the indorfor 
of the note, as a witnefs; admitting thatthe indorfement was 
in the hand-writing of Morgan, and that he was. Hable for the 
amount of the note to Thomas al the holden ites 
bh , 
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The counfel for the defendant oppofed the admifhon of the - 
teftimony, contending, that Morgan was difqualified from pro- 
ving the note a forgery, having given credit to it, by his indorfe. . 
ment. 1 J. Rep. 296. 3 T- 34. 

The counfel for the profecution anfwered, that Morgan could 
have no imtereft, as he confeffed ‘himfelf to be liable to the hold- 
er of the Note, whatever might be the iffue of the triah x 

But, sy THE Court: obje<tion is not on the of 
intereft ; but on the impolicy of fuffering a man to difcredit an 
inftrument, to which he has previoufly given credit, by his in- 
dorfement. The rule of law feems fettled; and is, in general, 
a good one. However defirous, therefore, we may be to obtain 
the light of this witne[s’s evidence, we muft, for that-reafon 
alone, reje& it. 

Il. ‘Fhe counfel for the profecution then proved, that 7a. 
cob Morgan had paid the Note and taken it up (which was done 
in Court) and offered him again asa witnefs. The prifoner’s 
counfel ftill obje&ted; but rHe Court over-ruled the objection; 
and the witnels was fworn, 

Verdict, Guilty on the count for fraudulently procuring 
Morgan to endorfe the Note, and Not Guilty on the other counts 
of the indi€ment. . tehs ae , ; 
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Raxston Affignee verfus Bexr. 
HIS was an aétion atin and Peseta 
brought » a8 ‘of Dewhurff, aban 
the defen rin grata Bia goods of che bahkrope, be ;' 
virtue of an authority from him; but, it appeared in evidence, 
that no money had been received by the defendant, at the time 
of commencing the aétion. 

The counfel for the defendant (irene Lewis & Dallas }ob- 
jected, that, om this evidence, prefent aCtion could not be 
maintaired. 

The counfel forthe plaintiff ( Rawle & Wilcocks ) after fome — 
remarks, and citing Doug. 432, fubmitted to the decided inctina- 
tion of THE Court, and fuffered A ag 
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, 1796. 
Ruston’s Executors ver/us Rugron. — 


N this action a verdi& had been taken for the Plaintiffs, 
for £2096 13/4, fubjeé& to the opinion of the Court, on a 
int referved, to be argued upon a motion for a new trial. 

Whe cafe was this :— Job Ruffon made his laft Will and Tefta- 

ment, dated the 17th of January 1784, and thereby firft, « afier 

his jul and lawful debts and funeral charges paid, he bequea 
£500. and fome ore and chattels, to his wife. He 
next devifed all his real eftate to his eldeft fon Thomas in fee, 

* provided he payed to his executors £3000, by annual inftall- 

ments, during feven years and a half; and direted, in cafe of 

his fon’s failing to make thefe payments, within ‘three months 

, after the times limited for them refpe@tively, that his executors 
fhall fell and convey particular parts of his real eftate; but he 
made no provifion for the fale of the refidue, confifting of a 

om Meffuage, Mill, and Tra& of 325 acres of Land. He then gave 
a4 to each of his children legacies in money, and alfo fome fpeeific 
legacies, which were to be in full of their refpettive fhares of bis 
oftate: He bequeathed £100 to a charitable ufe, to be taken out 
of the remainder of his eftate, before any fhare or dividend 
fhall be made to his fons arid daughters: And, laftly, he willed 
and bequeated the remainder of his eftate'to his five children, to 
be divided into ten parts, of which one part is given to his faid 
eldeft fon Thomas Ruffon, anether to his daughter Saraé, and the 
remaining eight parts are giver to the three younger children, 
in equal proportions.” Part of the teftator’s real eftate, devi- 
fed to his fon Thomas Rasen, was Soha to a. mortgage given 
to the managers of the ja Hofpital. Thomas Rufton, 
the devifee, had paid no part of the £3000; the lands. which 
she Executors were empowered to, had, confequently, been 
fold; but after applying the proeeeds of the fale, fome of the 
debts, and all the pecuniary legacies, remained unpaid. For the 
difference between the proceeds of the fale, and the: £3000, the 
‘The cafe was argued in September term. lafty by rfoll and 

M:Kean, for the plaintiffs, and by 2. Tilghman and for 

the defendant: And two queftions were made. 1ft... Whether 

the whole of the real eftate devifed to the defendant Thomas Ruj- 
ten, was liable for the payment of the £ 3000;:for fatisfying the 
teftator’s debts and legacies? 2d. Whether the-di was 
bound to difcharge the mortgage, on a part of the lands devifed 
to him, out of his own funds; or the tors were bound to 
difcharge it out of the teftator’s perfonal eftate ? Se 

On the frf queftion the plaintiff’s counfel cited 2 Vents 357. 
+S H h2 I Eq. 
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1796. 1 Eq. Abr. 199. pl. 10. 2 Vern. 26. Bendl. Rep. 281. Dy. 348, 
wy™~ 1 Ath. 382. 3 Bro.Ca. in Ch. 165: And onthe /econd queition 





they cited, 1 Ch. Ca. 271. 1 P. Wms. 730,1. 1 Bq. Abr. 142. 
pl. 7. Ibid. 143. pl. 11. 3 Woodes. 485. 

‘The counfel for the defendant cited, 2 Bl. Com. 119. U1t. 4 
Atk. 382. Shep. T. 121. Lov. on Wills 54. 1 Cha. Ca. 271. | 


On the 2d of April 1786, the Chief Juftice delivered the 
following opinicn : 

M‘Kean, Chief Fuftice. In the cafe of an inteftacy, the rule 
of law is clear, t fimple contrac debts, bonds, mortgages, 
and fpecialties of every fort, muft be Lye by the adminiftrators 
out of the perfonal eftate, this being the natural fund for debts, 
tho’ the younger children fhould be thereby. left deftitute: But 
where there is a will, the teftator can fubftitute other funds i 
the place of the perfonal eftate. What has Job Rufon willed 
in this particular, is the queftion. 

‘The intention of the teftator fhall govern the conftru€tion of 
2 will in all cafes, except where the rule of law over-rules the 
intention, and this is reduceable to four inftances. 1. Where 
the devife would make a perpetuity. 2. Where it would put 
the freehold in abeyance. 3. Where chattels are limited as in- 
heritances. And 4. Where a fee is limited ona fee. Sele@ 
cafes in Chan. 31. Papillon v. Voice. . And this intention muft 
be calleéted from the whole of the will or writing itfelf. 3 Burr. 
1541. 1581. 1662. 2 Burr. 771.1106. 1 Vex. 231, and ma- 
ny other books. 


What then was the intention of ‘the teftator as expreffed in 
his will? The value of the real eftate devifed to the defendant, 
the quantum of his debts, and the amount of his perfonal eftate 
at his death, would give confiderable light in this matter. 
Thefe have not been fatisfattorily afcertained to us. However, 
we have been told, that the debts, fpecifie and pecuniary lega- 
cies, with the charges of adminiftration, will amount to about 
£3860. and that the perfonal eftgte produced only £588 149/. 
So that if the defendant had paid the £3000, there would have 
been a deficiency of £270, and upwafds, and nothing left for 
the refiduary legatees. The counfel for the defendant infift, 
that he thall hold the remainder of the real eftate unfold by the 
executors, exempt from the payment not only of any of the le- 
gacies, but alfo of the debts, unlefs the perfonal eftate and the 
praduce of the lands fold fhall prove infufficient for the difch 
of the debts; becaufe, they fay, the £3000 was no legacy to 
executors 5 it was no charge on’the lands, for they were all de- 
vifed to the heir at law j it was #0 condition, there being no re- 
ree in cafe of failure; and it was no limitation, there being no 
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The defendant took poffeffion of the lands fo devifed to him; 1796 
This evidences his affent to pay the £3009, and the intention of “vw 


the teftator that he fhould pay it tp his executors, is teo plain 
to bear argument. What rule of law of reaion is there, to prey 
yent the executors from recovering it? ~Suppofe the devife to 
the defendant had been fubje&t w the payment gf bis debts, imy 
ftead of a certain fum of money, viz. £ 3000, as in this cal, the 
lands would be aflets at law. ‘Che teitator has fubjected the 

ift to the payment of the £3000, and it anuft pafs cum anere, 
i therefore, confider the { 3000, on the Sx ueftion, as! an 

witable, it not a legal, charge, or as a trujfl or ition, which af- 
tas and binds the real eftate, devifed tothe eldeft fon Zhomas 
Ruffon, and which it was the manifeft intentien. of the teftator 
he thould pay at allevents. Tomas could not be confidered in 
this cafe as heir at law in Pen/yluenia; where, if at that time a 
perfon died inteftate, leaving divers childyen, his real eftate de» 
fcended to all his children equally, the eldeft fon having only a 
double portion, or fhare; and, therefore, the devife may be con- 
fidered even a conditi.n. Cafes in Eq. temp. ‘Talbot 271. . 1 Ath, 
383- 3 Will. 325. 

‘The fame judgment was given by all the then juftices of the 
Supreme Court, five years ago, between the /ame parties, on a 
cafe ftated on this very point; which I deem conclufive. 

But the /econd queftion, refpeQing the payment of the mort- 
gage on the 218 acres is new. 

It appears to have been the intention of the teftator, that the 
legacies /pecific and pecuniary fhould be paid, as well as that the 
devife of the real eftate fhould take effe&t; and if pratticable 
the aflets fhould be fo marfhalled, that the teftator’s intention 
in the whole fhould be carried imto execution. The teftator 
feems to have thought the £3000 would have been fufficient to 
have difcharged all his debts, and alfo the particular pecuniary 
degaciess but in this he has been miftaken, 

A mortgage is a debt; it arifes on a /oan; and there is a covenant 
to pay the money: It isa /pecialty debt. Thomas Ryfton is an 
heres faétus of the whole real eftate, on his pa t of the 
£30005 and if that fum had been more than fufficient to 
off all the, particular pecuniary legacies, by which I mean 

iven to his widow and children in fla} their vepettive of 
Bis real tate 1 would be of opinion thatthe mortgage fhould be 
paid out of the refidue of that fum, as much as any other debt, 
and that he fhould not take the eftate with ‘this additional in- 
cumberance, as it does no where appear in the will, that the 
teftator meant he fhould take it with this lien upon it. 

It is the conftant practice in Chancery; to allow children the 
fame favor as creditors. Talbot 275. 1 tfore think, that the 
jpecific and particular pecuniary legacies bequeathed to the — 

ought 
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1996. ought not to be brought in eafe of the particular lands mort- 
“"vV™ gaged; but it feems to me, that thedevife of the refiduary part 





of the perfonal eftate fhould give way to the devife of the real 
eftate, fubjefted to the mortgage, and be applied as far as it will 
go in difcharge of the mortgage 3 for the devifze of the real 
eftate muft take it cum onere, that is fubje& to the mortgage, 
unlefs the refidue of the perfonal eftate will be fufficient to dif- 
charge it. See Gilb. Rep.in Eq.72. Talbot 202. 2 Atk. 230. 
1 Will. 730.694. Brec.in Cha.'578. 

The following judgment was thereupon entered. ; 

Br tHe Court :—It is confidered by the Court, that the 
plaintiffs recover the fum of moncy mentioned in the verdiét, tos 

with lawful intereft thereon, and the cofts of fuit; and 

that if there fhould remain any overplus, after paying and fatis- 
fying the general debts, the {pecific and pecuniary legacies, out 
of the perfonal eftate, and the equitable charge of £3000 on 
the lands devifed to the defendant, that the fame be applied, in 
the firft place, in difcharge of the mortgage on part of the faid 
lands to the managers of the Penn/ylvamia Hofpital, and after- 
wards of the charitable legacy, and then among the refiduary le- 
gatees, agreeably to the will of the teftator. 


Nicnoxson’s Leffee verfus Mirr.in. 


QUESTION arofe in this cafe, whether the defendant 

had given a written authority to Edward Bon/all (a Seri- 
vener, who kept an office for the fale of lands) to difpofe of the 
premifes in queftion, which the leffor of the plaintiff alledged 
he had contracted for, and bought, under that authority. — 

To prove that a written authority was given, but had been 
miflaid, the Plaintiff's Counfel offered Edward Bonfall, as.a 
witnefs : 

But, sy THE Court :—The agent is not a competent witnefs 
to prove his own authority for the*fale of lands, in this way: 
the contents of the writing muft be proved by other witnefles.; 
and then he might be allowed to fhew in what manner he had 
executed his inftruétions. , 

The plaintiff not being able to give any other evidence of 
this preliminary fact, fuffered a non-fuit. 

Lewis and Gibjon, for the plaintiff.’ Jngerfoll and Condy for 
the defendant. 


September 
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Waters verfus Cottot. 


the Plaintiff to thew his caufe of a€tion, and why the 
dant fhould not be difcharged on common bail. Dallas & 
Du Ponceau now fhewed caufe. 

It appeared that the Plaintiff was mafter of the Kitty, a brig, 
which, together with her whole cargo, belonged to Stephen Gi- 
rard, an American citizen of Philadelphia, bound on « voyage 
from this port to Jeremie in the Ifland of St. Domingo and back 
again. e brig arrived at Jeremie, and fold part of her 
cargo to the French government there, before the port and town 
were taken by the Britifb; after which, having purchafed fome 
produce, the plaintiff was permitted by the "Brit captors, to 
proceed to Cayemite to obtain the money due to him from the 
French amare and to compleat his return cargo. On the 
3d of 1793» he failed from Cayemite for Philadelphia; 
but meeting with confiderable damage on the American coait, he 
was compelled to bear away for the iftand of Guadaloupe. When 
he had arrived within three leagues of Baféterre (for which he 
was actually ftcering) he was boarded ‘by a French privateer, 
carried into the road of Baffeterre, and perfonally maltreated by 
the privateer’s men. ‘The veffel and her argo being libelled 
before the tribunal for the diftri€ of Baffterre, the Judge, after 
a fall examination of the fhip’s papers, pronounced a decree 
*¢ that the brig Kitty, her cargo, and all her 5 byes fhould 
be reftored, and that the captors fhould pay the cofts.” But 
the defendant, who was the Governor and Commander in Chicf 
ef Guadaloupe, dive€ked an appeal from this decree to be brought 
before him ; and although the Court, and the National Com- 
miffary protefted, in the ftrongeft terms, againft his power to 
take cognizance of the cafe, he proceeded to confifcate the brig 
and her eargo, for the benefit of the privateer. Court at- 
tempted in vain to execute its decree, but the governor fuc- 
ceeded in enforcing his mandate. The defendant being obliged 
foon afterwards to feek an afylum in Philadelphia, the plainif 
(who had a confiderable adventure on board the brig) arrefted 
him in the prefent a€tion, to recover the amount of his ——_- 
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Cine Ingerfoll and Lewis had obtained a tule upon 
defen 
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On arguing the motion, it was contended, by the defendant's 
counfe!, that the defendant had aéted in his official Capacity, 
and was only refponfible to his own government for his mifcon. 
duct. ‘Phat the remedy of any injured American citizen wag by 
applying, likewife, to his own government, which is bound to 
protect his rights, and to procure a redrefs. ‘That the commif. 
fion of the defendant gave him a general fuperintendance over 
the affairs of the Ifland 5 and that many things were juftifiable 
to be done by an Executive officer in a revolutionary period, for 
which it was not juft, or reafonable, to make him anfwerable b 
any other, than the law of the country, in which he acted. 

The coun(el. for the ‘plaintiff obferved, that on a prelimin 
motion of this kind, it was only neceflary to thew a probable 
éaufe of action; and, they contended, that having proved the 
plaintiff’s intereft in the cargo of the brig, and the tortious fei. 
zure by the defendant, in dire¢ct violation of the decree, pro. 
nounced by a competent tribunal, it was matter of defence 
proper for a trial before’a jury, to fhew that the defendant's 
conduct was juftified by his official authority or duty. But, it 
was urged, that there was no colour for fuch a defence. The 
commufhon of the defendant extends only to a military controul; 
it gives no appellate jurifdi€tion, front the tribunals of juftice; 
and even ftate neceflmy could not be pretended, a8.the brig and 
cargo were not feized and appropriated to the public ufe 5. but 
were confifcated for the benefit of the owners of the privateer. 
The refponfibility of a.foreign magiftrate to his own government 
exclufively, for.his official ats, will not be difputed ¢, but if-a 
mati, who hiappetis to be the officer‘of a foreign government, 
docs an imjury to the property, or perfon, of an Americea cit 
zen; without a public authority, motive, or object, he istefpon- 
fible like any other individual, at theuit.of the. injuredi,panty, 
Whether the prefent aggreffion was a private, or an othoial, 
act, is the gift of shecontroverfy; and, on that point, the plain+ 
tiff is entitled to a trial; which, however, he is not likely/ever 
to obtain with effect, ifthe defendant, a/traveller, is difchatged 
en common bail, whist 3 

By ree Court. We think, that there, is. fufficient. caufe 
fhiewn, for holding the defendant to bail. « But, it. muft.nor be 
underftood,; that, by this decifion, we give any countenance to an 
pinion; that he is ultimately liable. It is a queftion of great 
delicacy, in which our regard for the rights of a fellow-citizeny 
and our refpect for the fovereignty of a foreign nation,, are.e- 
qually involved. When, therctore, the fubject is judicially im 
veftigated, we thall be governed, as well by the law of nations, 
as by. our municipal law.* 

* The defendant comviained of his arreft to the government of 
France, by which iz was mace a matter of public complaint again 
the Federal government; and, eventually, the plain:iil difcontunsed 
his actiou. 
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BaRrieRe verfus Narrac. 


a T IS was an action upon a Promiffory Note, brought by 


' the plainsiff, claiming to be indorfee of one Vuyton, againit 
the defendant, the drawer of the note; in which the following 
declatation was filed. , 

“ } biladelpbia County ff. 

Peter Nairac, \atevof the County aforefaid, yeoman, was at- 
tached to anfwer Peter Barriere, indorfee of Vuyton, on a plea of 
trefpafs on the cafe, &e. And, whereupon, the faid Peter Bar- 
riere, by Peter Stephen Du Ponceau, his attorney, complains, ‘That 
whereas the faid Peter Nairac, on the 8th day of Fune, in the 
year of our Lord one thoufand feven hundred and ninety two, 
at Cape Frangois, to wit, at the County aforefaid, made his cer- 
tain note in writing, commonly called a Promiffory Note, with 
his own proper hand fubfcribed, bearing date the fame day and 
year laft aforefaid, in and by which faid mote, he, the faid Peter 
Nairac, promifed to pay to a certain Vuyton, the fum of five thoufand 


frve hundred and ninety-three livres, fifteen fols and eight derniers, 


money of the French colony of St. Domingo, equal to fix hundred and 
lars and four cents, lawful money of the United States, when- 
ever he,the faid Peter Nairac, /oould be thereunto required, for value 
received, by the faid Peter Nairac, of the faid Vuyton, in acquittance 
and for balance of account with the /ucceffon of Fiffont, and being fo 
indebted, he the faid Peter Nairac, afterwards, to wit, the day 
and year laft aforefaid, at Cape Hrangois, to wait, at the county 
aforefaid, in confideration thereofjupon himfelf affumed and then 
and there tothe faid Vuyton faithfully promifed,that he would well 
and truly pay to him the faid fum of five thoufand five hundred 
and ninety-three livres, fiftcen fols, eight der of the value 
of fix hundred and feven dollars and four,cents, whenever af- 
terwards he fhould be by him thereunto Rouired. And the 
faid Peter Barriere in fa&t faith, that the faid Vuyten afterwards, 
to wit, the day and year laft aforefaid, at Ca hg ohn to wit, 
at the county aforefaid, did require the faid Peter Nairac to pay 
to him the faid fum of five thoufand five hundred and _ninety- 
three livres, fifteen fols, eight derniers, being the contents of 
the faid Pronfiflory Note ; and afterwardg, to wit, on 3 
day of May, in the year of our Lord one thoufand feven fun- 
dred and ninety four, at Baltimore, to wit, at the county afore- 
faid, the faid Vuyton being unpaid and unfatisfied 8 the con- 
tents of the faid note, by endorfement under his hand on the 
faid note, appointed the contents thereof to be paid to the faid 
Peter Barriere, or to his order, for value received, whereof the 
faid Peter Nairac then and*there had notice, and the faid Peter 
Nairac afterwards, to wit, the day and year laft aforefaid, mm 
Ti confideration 
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1796. confideration of the faid indorfement, upon himfelf affumed 


~~ then and there to the faid Peter Barriere faithfully 


that he would’ well and truly pay to him the contents of 
faid note, whenever afterwards he fhould be by him thereunto 
required.” oe 
Judgment had been obtained for want of a plea; a writ of 
inquiry of damages had been thereupon iffued and returned; 
and now MM. made a motion in arreft of judgment on this 
ground, *—that the declaration fets forth a Promiffory Note pay. 


able to Vuyton ‘alone, and not to order; and, therefore, there is 
no authority for the plaintiff to bring the action in hisown name, ~ 
lls of. 


as indorfée. H. Bl 605. 2Ld. Ray. 4397. Bailey on Bills 
Exchange 1. 1 Penn. Laws (Dail. Edit.) p. 107. 

‘ Du Ponceat, admitted the general principle of the objection; 
but contended, that it was too late te make it, after the 





* 


os 


: , 


of a writ of inquiry, which muft be regarded in the light ofa — 


general verdi€t. If it does not appear to be a note to order, ied 
neither does the contrary appears and, after a general verdi@, § 


the prefumption will be in favor of the plaintiff’s right to fue. 
In 1 Dall.Rep. 194; the cafe was founded on a /pecial verdi&t, the 


defendant not daring to truft it to a general verdiét ; and in 


Doug. 683, the judgment was arrefted becaufe there was noal- 
legation of notice of the proteft, which could not be prefumed 
from any faét ftated in the declaration. Where, indeed, a title’ 


appears defeétive on the face of the record, a verdict will be 
fet afide; bufnot where the title is merely defectively fet forth. 


4 Burr. 2020. If a fa& mift have been proved on the trial, it’ 


will be prefumed after a general verdict, even though it be mat. 


ter of fubftance. Cowp. 825. Here a fufficient title is proved, — 


becaufe theiflaintiff fues as indorfee eg nomine, and after ftati 
the note and ingorfement, the defendant became liable ; and as 
the ftatute, which makes a defendant liable, in an a€tion by the 


indorfee, exprefsly and exclufively refers to notes made payable 


to order or affigns, the plaintiff muft, of courfe, have proved 


every thing on the trial that the ftatute requires to entitle him — 


to an actjon—to wit, ‘that the note was an indorfable note; 


‘The objection, therefore, is founded on a mere omiffion, which 
is aided by a general verdict. 


M. Levy, in reply :—The plaintiff muft bring himfelf within 


the act of Penn/ylvanta, by fomething appearing on the record: 
it is neither by the operation of the ftatute of dan.c. —, nor 
by the cuftom of merchants, that he is entitled to ogy an 
ion 

* There wes another ground mentioned, te wit, that the original 
parties to the note were both Frencd citizzns, and the plaintiff mere- 
ly a collufive indorfee, fo that the French Conful, and not the State 
Courts, had jurifdiction of the caufe: But this point was net at alt 
argued. 
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aétion here in his own name. The act, then, only enables an 1796. 
indorfee to fue, where the note was originally made payable to W>¥~y 
order or affigns: That it fhould be fo payable, is the very effence 

‘of the plaintiff’s title ; and he cannot recover unlefs it is alled- 

ged in the pleadings, as wellas proved on the trial. There isa 
material difference between verdiéts and inquefts, aot only in 

the folemnity and publicity of the proceedings, but in the re- 

quifites to form a decifion. The interlocutory judgment com- - 





























” ws pels an inqueft to findyfome damages ; and, therefore, it is not 
rah neceflary to prove a note before the inqueft, as it is before a 
‘name, — jury; nor is it indifpenfable to produce in the former, as it would 
Bille of in the latter, cafe, an indorfable note. The. affirmance of 
; the judgment, on the return to a writ of inquiry, isin legal 4 
ie€tion ‘= © contemplation the aé& of the court ; but itis done, ex parte, 
: the inftance of the plaintiff; and it cannot amount to more than 
x: oa an affirmance of the caufe of action, as it is ftated on the record. 
. a But even regarding the verdict, on a writ of inquiry, in the 
serdiet, 2 light of a general verdié, it is not neceffarily to be prefumed, 
to fue. * that the Note was made payable to order, ot afligns; nor that 
1G, the ~ the fa&t was fo proved. The probata may be fuppofed to be co- 
pits ra extenfive with the al/egata, but not more; and there is an ob- 
: ngal. * vious diftin@tion between.a faét, which conftitutes the plaintiff's 
efumed only legal title to the a€tion, and a fact (as in the cafes cited 
2 -title® from Burr. 2020. Cowp. 825.) which merely localizes the fuit. 
will be If the effence of the — title is omitted, nothing can be 
t forth. prefumed in fupport of a verdict : No proof atthe trial can 
rial, it make good a declaration, which contains no ground of action 
De seed on the face of it. _ Douglas 683.°Tidd’s Pr. 614. 
proved, M‘Kean, ef Fuftice :—It occurred, at once to the Court, 
ftating that, if the objection was not made too late, it muft prevail. 
and ag There is nothing, however, on the record tebe, that the 
by the parties were both fully heard upon executing the writ of inqui- 
payable ry ; and, after an interlocutory judgment, the inqueft were 
proved bound to give fome damages. ‘There is, likewife, in the nature 
Je him of the fubje&t, in reafon, and in law, a material difference be- 
© note; tween a verdi&t, which is obtained upon’a public trial in open 
which Court, where counfel are employed to. inveftigate the merits, 
and Judges to fuperintend the . decifion, of the caufe, anda 
within | verdict, which is obtained on a writ of -enquiry, iffued ex- 
ecord : parte, and executed without fuch important aids to enlighten 
> nor and dire&t the judgment of the inqueft. In the prefent in- 
ute an ftance, in may be remarked, that great injuftice might bé done to 
aAlion the defendant ; for, if the note fhould; 4 any meang, get again 
origina! into Vuyton’s hands, and he fhould fue upon it, could a judg- 
f mere- ment in favor of the prefent plaintiff be pleaded in bar to that 
e State, action ? 
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£796. It is a general’rule, that any exception .which be taken  § 

ae advantage of op awrit of ray may, alfo, be aes advan. 
tage of, on a motion in arreft of judgment. By the declaration, 
it appears, that the party had not a cavfe of ation; fincethe 9 
promiflory note is there ftatedto have been made payable to) 
Vuyton only, and not to his order.. Forthis defect of title 
(which will be apparent from the record »whenever, and where. 
ver, it may be examined) there is no doubt.the judgment would 
be reverfed on a removal intothe High Court of Errors and Ap- 
peals : And, if it would be fufficient ground to reverfe, I re. 

% peat, that it is afufficient ground to arreft, the judgment. 
Judgment arrefted. . 


HaxtsHorne’s Leflee ver/us Patron. 7 ee 
i ee 
res _ +) 
Le caufe had been tried repeatedly in the city of Philas 
delpbia ; but the Jury could not, in any inftance, agree; 
upon a verdict. Ingerfoll, therefore, fuggefted to the Court) 
that in order to obfain a Jury, whofe minds were unbiafled by 
reports, difcuflions, and converfations, relating to the contro- 
verfy, the fheriff fhould be dire&ted to return a pannel from thes 
the county, exclufive of the city. ae 
M‘Kean, onthe other hand, obferved, that the Court .could F 
not give any fuch@ire€tions without confent of the parties, and 
that confent would not be given. y Y 
By THe Court :—Can we direct the fheriff to take a Jury’ ~ 
from any particular part of a county? Surely not. ‘Lhere. 


are no perfons; Mgt interefted, but the parties ; and if a le~ 


a 
ee 


< } 


gal exception can ablithed againft the whole pannel, or any ' "i 
individual Juror, it Will be allowed at the proper time. 


Perit; Executrix: verfus Wa wis. 


HIS was an ation of debt, ona bond which was executed 
upon the 29th of January 1789, by the defendant, to 
Peletiah Webfter, the Teftator, in the penal fum of £5000, with 
the following condition fubjoined : «« Whereas the faid Samuel 

Wallis did, by his deed, duly executed under his hand and feal, 
bearing evch date with thefe prefents, grant, bargain and fell unto” 
the faid Peletiah Webfter a certain tract of land therein defcribs 
ed, containing 12,625 acres, and contracted to make a clear ti- 
tle in fee, under a patent or patents from thé State of Penn/y/- 
venia, for the fame: And whereas patents for the faid lands have 
not 
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not yet been obtained :: NOW KNOW YE; that the condiGion” 1796. 
BPibe above aie isfuch, that if the above bounden Samuel C-w~—d 


Wallis doth, fix months from the date hereof, well and 
truly obtain from the land office of the State of Pennfjlvania © 


“aforefaid, good and fufficient patents for all ‘the lands defcribed 


and conveyed within the deed aforefaid, as reference being there- 
unto had will appear, and convey or caufe them to be paid to the - 
faid Peletiah Webfter, by good and fufficient deeds and affutances 
in the law, then the-above written obligation to be void, other- 
wife to be and remain of full force and’virtue.” 

After Oyer, the defendant pleaded performance of the con-° 
dition ; and the plaintiff replied non-performance, afligning asa 
breach of the condition, that the defendant did not, within fix 
months after the execution of the bond, obtain patents for the . 

nds, and convey them, or caufe them to be coriveyed, to the 

iff, On thefe pleadings iffue was joined, the caufe was 
tried, anda verdi€t was given in favor of the plaintiif, « for 
£5000 debt, and {1922-10 damages and cofts 5 fubjeét to the 
opinion of the Court on the damages, which are’ given for in- 
tereft.” 

The queftion before the Court was : Whether’ the plaintiff: 
was entitled to recover intere{t upon the £ 5000 penalty, from the 
expiration of the fix months allowed for the performance of the 
contract ? And it was argued by Ingerfoll and Lewis, for the 
plaintiff; by‘Coxe and J7. Levy, bor the defendant. 

For the plaintiffit was infifted, that in every point of view 
the intereft ought to be allowed, ‘and that it was the province 
of the Jury toallow it by way of damages. And the Counfel 
illuftrated, exemplified, and enforced the principle of their argu- 
ment, by cafes of penalties given under partiqgiar ftatutes; by 
cafes where the penalty is given in a bond f payment of 
an additional fum, if the fum mentioned in the condition fhould 
not be punctually paid ; by cafes where the penalty is given as 
a fecurity for the performanée of a collateral a& ; and by cafes 
where the penalty is.confidered as the fixed and. afcertained da- 
mages, mutually agreed upon by the parties therafelves 5 in all 
which, it was urged, that damages had been carried beyond the 
penalty ; and the following authorities were cited. 297. Rep. 
388. 9.' Bunb. 23. Show. Parl. Ca. 15: 16. Ball. N. P. 
178. 1 Salk. 206. 1 Vent. 133. 3 Cro. C. 5509. 1 Fonbl. 
Eq. 141. 1 Brown. Ch. 418. 2 Fonblan. 4303 1 Vent. 
133: 2 Hawk. P. C. 273. Carth. 230. 3 Lev. 374. If, 

en, the Jury had a power to give damages at all, the intereft was 
the moft reafonable rule that could be adopted to eftimate them. 
2 Fonbl. Eq. 423. 1 Dom. C. L. 407. And the expiration 
of the fix months was the proper time to compute the damages 
from, without regard to any demand ; for, where a wr 
uni 
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1796. ‘fumis payable on a certain day, a demand. is not neceffary to be 
“"v~ made, or proved. Jmp. Mod. Pr. 194. 202. The plainti 


might have proceeded on the covenant in the original deed, and 


would doubtlefs be then entitled to recover damages commenfu-_ 
rate with the injury; and the penalty is only 2 collateral guard _ 


3 the agreement, providing a further remedy at law. ‘1 Fonbl. 

- 341. ; 

For the defendant, it was premifed, that a great 

of opinion appeared, in the cafes on this fubje&t; and thata 

rule had certainly been adopted in the Court of Chancery diffe- 

rent from that which prevailed in the Courts of Common Law ; 

the former allowing intereft, fometimes even exceeding the pe- 

nalty, but the latter always refufing it. 3 Br. Ch. Rep. 489. 
When, however, the allowance was made, it was con- 


fined to cafes of Bonds for the payment of money, where intereft, 


by acomputation on the fum mentioned in the condition, may 
exceed the penalty ; but the prefent queftion muft be clafled 


with the cafes of fixed and afcertained damages ; and there ig ~ : 
no inftance, in fuch a cafe, of more than nominal damages be- 


ing given beyond the penalty, and that merely for the purpofe of 
entitling the party to his cofts. H. Bl. Rep. 11. .1 Cajfesin 


Ch, 226. 16 Vin. 303. pl. 10. 1 Vern. 350. The penal. 


ty is the fixed and ftipulated extent of the damages for not per- 
ferming the contraét, including all delay, vexation and intereft : 
It may be regarded as fuch, without any exprefs declaration in 
the inftrument ; and whatever is the contract of the parties muft 
prevail ; for, modus et conventio'vincunt leg. H. Bi. Rep. 231. 
232. In2 BL Rep. 1190, ‘there is the cafe of an indemnity 
bond, which is precifely analogous to the prefent bond; and 
the Chief Juftigggthere declared, that asthe penalty of the bond 
afcertained the dam 3B by confent of parties, the plaintiff was in- 
titled to recover no fore. Equity will relieve againft a penalty; 
but it will never go beyondit. 4 Burr. 2228. It is true, that 
if the plaintiff had proceeded on the original covenant, he might 
have recovered damages to the amount of any injury that he 
could prove ; but having proceeded for the penalty of the bond, 
which was taken by way of collateral fecurity, he has himfelf cho- 
fen to make that the meafure of his recovery. All the cafes cited 
on the other fide, are bonds for the payment of money ; except 
thofearifing under ftatutes ; and, it is not contended that in them 
the damages are carried beyond the penalty, where it'is given toa 
common informer, but only where it is given to the party a- 
grieved ; when, perhaps, the damages actually fuftained, are 
tairly to be computed from the time the injury was done, and no- 
thing is to be prefumed from the contract of the parties. Be- 
fides the penalty, though due in ftri€tnefs at the expiration of 
fix months, was only payable on demand ; the intereft could, 
therefore, 
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therefore, only arife from the time of a€tual demand ; re 4796." 
was no evidence given at the trial of any demand having “been UH 
made. . 


Lewis, being about to reply, was ftopped by the Court :-— 

M‘Kean, Chief Fuftice :—The only queftion before the Court 
is, whether the Jury a power, under the circumftances of 
this cafe, to give any damages beyond the penalty of the bond : 
The quantum (which might be a fubje& of difpute on a motion 
for a new trial) is not at all involved in the point fubmitted 
to our decifion. 

Of the powerof the Jury we do not entertain a doubt.— . 
Though pofitive law, and judicial precedents, fhotld be totally ~ 
filent on the fubje€t, the principles of morality, equity, and 

confcience, would furnifh an adequate rule to influence . a 
and dire& our judgment. By that rule we muft difcover, that 
the defendant, having contracted to make a conveyance, or to 


moral act in omitting to perform either of the alternatives ; and, 
of courfe, he ought not to be allowed to be a gainer by the viola- 
tion of his engagement. It is true, that we cannot compel him 
fpecifically to. comply with the terms of the contraét, as a Court 
of Chancery might do ; but we can enforce the payment df a 
compenfation for the breach ; and as the breach was made in the 
contraét, at the end of fix months; whemeither the lands fhould 
have been conveyed, or the penalty fhould have been paid, the 
intereft (which is a reafonable and moderate meafure of damages) 
ought in juftice to. run from that period. The verdict, for the 
whole amount is, therefore, in our opinién, moral and equita- 
ble ; nor is there, I will venture to aver, any authority to im- 
peach it, upon the ftricteft principles of law, 

SHIPPEN, Pei :—If the Jury had undeéftaken to give more 
than £ 5000 for the injury fuftained, by the infraCtion of the ori- 
ginal contraét, their verdi€t would have been affe&ted by the 
cafes that have been cited. But the cafes go no further; and 
certainly do not deny the right of the Jury to make an allow- 
ance of intereft, for the detention of the money, after the time 
limited for its payment. Indeed, the ftrongeft poffible. infe- 
rence to the contrary is to be drawn from the cafes cited for the 
defendant ; for, Lord Mansfield, having aflked what elfe the Jury 
could give than the penalty, exprefsly adds * unlefs they had al- 
fo given intere/ after the three months,” ftipulated in the con- 
tract. 4 Burr. 2228. In thort the £5000, paid with intereft 
at this day, is not, in fact or law, more than the {5000 paid, 
without intereft, at the day it became due. 

SMITH, Fuffice :—The plaintiff is clearly entitled to the inte- 
reft, on every principle of law, morality, andequity. It would 
have been fuflicient to me, therefore, if the verdict had been 
unfupported 


ae | 
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u ed by any precedent: But, I am the mdre firen gth. | a 
pia denice, as not a fingle authoritative dium isto 
be found againtft it. . ee 
Yeates, Toft :>—Coneurred.. -- étcd Aee | 
By THe Court :—Let judgment be entered for the plaintiff, ie 
for damages, intereft, and colts, | Siig ee 


é 1 
: 


RespuB.ica verfus NicHOLsoN. 


e . ay 
= tase caufe had been removed by writ of Error, into the High 
Court of Errors and Appeals, and the judgment, being 
there affirmed, it was remitted to this Court.. On motion of Jp. 
gerfoll, for the Commonwealth. it was ruled. 
By Tue Court, That in all cafés, where judgments were 
affirmed upon writs of Error, the Execution may include the 
intereft, from the date of the original judgment. wit 


ae hi 


Coares’s Leffee verfus HaMILTON. 


Y miftake the demife had been laid in the dechuenians fe Be 


as tocommence before the death of the perfon, whofe 
death gave rife to the controverfy. Jnger/oll, therefore, moved” 
for leave to amend the declaration, by rectifying this miftake. 
By rae Court :—Let the amendment be-made. 


@ Harris verfus Manpevit.e. 


HE plaintiff and defendant were both Briti/h fubje€ts ; the 

debt, for which the prefent a€tion was brought, had been 

contracted in England ; and the defendant, before the fuit was 

inftituted, had obtained his certificate under 2 commiflion of 
bankrupt iffued againft him in that country. 

Under thefe circumftances, Heatly obtained a rule to thew 
caufe why an exoneretur fhould not te entered on the bail piece ; 
and in fupport of the rule cited 4 Term. Rep. 182. Co. Bank. 
Lew. 497- 

Tilghman declined oppofing the rule, being of opinion, that 
between Britifh fubjects, the proceedings under a Britis com- 
miffion of bankrupts muft be valid and obligatory. He faid, 
that it had been fo decided by IREDELL, {shies in the Circuit 
Court, for the Diftri€t of Mafachufetts ,* but, at the fame _— 


* In Grenough 9. Emmory. 
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the Judge had judicially circum{cribed the operation of acerti- 
ficate under the Penn/ylvania bankrupt law, within the limits of 
the State. 

By THE Court :—Let the rule be made abfolute. 


Beacn verfus Lee. 


HIS was an action on the cafe, brought againft the defen- 
dant, under the following circumiftances, which were ef- 
tablifhed by evidence on the trial. The defendant’s wife, pre- 
vious toher marriage, had executed a bond to the plaintiff ; 
which, at the time of her death, remained unfatisfied. ‘It ap- 
ared, however, that, in confequence of the marriage, the de- 
fendant had become poffeffed of, and {till enjoyed, a confidera- 
ble‘property, belonging to his wife, more than equal to the a- 
mount of the bond ; that, during her life time, he had affumed 
to pay the bond, and had aétually made feveral partial payments 
on account of it ; and that he had promifed to pay the remain- 
der, even fubfequent to her deceafe. 

The ation was founded on the exprefs afimpfit ; and though 
it was conceded by the plaintiff’s counfel, that the defendant 
was not liable, fince the death of his wife, on the bond itfelf F 
yet, he infifted, that the bond was good evidence to prove the 
exiftence of the debt, to which the {pecial afumpfit applied. See 
1 Roll. Abr. 351. pl. 35. Bro. Abr. tit. * Debt” pl. 180. 
1 Lev. 25. Cowg. 290. Bull. N. P. 281. 

But, upon the faéts proved, it was agreed by the counfel for the 
defendant, and fan€tioned sy THE CouRT, that the plaintiff 
was entitled to recover ; though it was not admitted, that, 
without proof of the {pecial a/iumpfit, the defendant would have 
been liable for the debt. 

The caufe was, accordingly, left to the Jury, merely to afcer- 
tain how much was the balance due on the bond. 

M. Levy for the plaintiff. Leqwis for the defendant. 


Wa ker verfus DitworTH, é al. 


HIS was a fummons in partition, on which the plaintiff, as 
tenant by the curtefy, demanded partition againft the de- 
fendants, under the circumftances ftated in the following de- 
claration. 
Philadelphia County, to wit :—Ann Dilworth, the elder, late 
ef the faid county, widow, and dun Dilworth the younger, ge 
: oO. 
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1796. of the fame county, {pinfter, were fummoned to anfwer Samuel 
“—v™ Walker, as tenant of the curtefy of the real eftate of his late wife, 
Elizabeth, deceafed, of a plea, &c. Whereas the faid Samuel, 
Ann Dilworth the elder, and Ann Dilworth, the younger, held 
together and undivided one mefluage, &c. which the faid 4nn 
Dilworth, the elder, and the faid Ann Dilworth, the young- 
er, deny to make partition thereof between them,the faid Samuel, 
the faid Aan Dilworth, the elder, and Anni Dilworth, thé 
younger, according tothe cuftom of the Commonwealth of 
Pennfylvania, and the form of the ftatute in fuch cafes made 
and provided ; and do not permit the fame to be done, unjuftl 
and againft the faid cuftom and the form of the ftatute in fuch 
cafes made and provided. And whereupon the faid Samuel, by 
Fobn Craig Wells, his attorney faith, That whereas they the 
laid Samuel, Ann the elder, and Ann the younger, held together 
and undivided the tenements aforefaid, with the appurtenances 
in three equal parts, to be divided for and during the term of 
his natural life, and the reverfion thereof to Nancy Walker, the 
daughter of the faid Samuel, by his faid wife Elizabeth ; and it 
belongeth to the faid nn the elder, to have one other third 
part of the faid tenements, with the appurtenances, for and dur 
ing the term of her natural life, and after her death the remain- 
ader and reverfion of the faid laft mentioned third part, one moi- 
ety thereof unto the faid Nancy, in feveralty forever ; and the 
other moiety of the faid laft mentioned third part, after the 
death of the f2id dan the elder, unto the faid 4nn the younger, 
in feveralty forever. And it belongeth to *the faid dan the 
younger, to have the other third part and refidue of the tene- 
ments aforefaid, with the appurtenances in feveralty forever : So 
that the faid Samive/ of his third part happening to him during 
his life with the appurtenances ; and the faid nn Dilworth the 
elder, for and during the term of her natural life, her third part 
of the tenements with the appurtenances happening to her ; and 
the faid dun Dilworth the younger, her one third part of the 
tenements with the appurtenances, and the reverfion of the moiety 
of the third part happening to the faid 42m Dilworth the elder, 
after the death of the faid Ann the elder, to the faid Ann Dil- 
worth the younger in feveralty forever, they may feverally im- 
prove themfelves; But the faid .4n the elder, and Ann the 
younger, deny to make partition thereof between them, accord-- 
ing to the faid cuftomand the ftatute in fuch cafe made and pro- 
vided, and do not permit the fame to be done, unjuftly, and a- 
gainft the faid cuftom and the form of the ftatute aforefaid. 
Wherefore the faid Samuelfays he is prejudiced, and hath fuf- 
tained damages to the value of £1000, &c.” 
The counfel for the defendants, Lewis, demurred to the de- 
claration, upon this ground, that a tegant by the curtefy cannot 
maintain 
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maintain the writ of partition ; and the demurrer was oppofed 1796. 
by Wells. . ‘i 

For the plaintiff, it was admitted, that partition could’only 
be compelled at common law, between parceners; and that the 
31 Hen. 8. c. 1. only gives the writ where the party is feized 

* of the inheritance : But, it was contended, that the 32 Hen. $ 
¢. 32 was defigned to give relief in cafes not relievable at com- 
mon law, nor within the provifions of the preceding ftatute. 
Thus, in Hargr. Co. Litt. 175. a. 6. it is ttated, that tenant 
by the curtefy, though not named inthe 32 Hen. 8- is with- 
inits equity ; andin 3 Bac. Abr. 211. 16 Vin. Abr. 233 
it is'exprefsly declared, that tenant by the curtefy fhall havea w rit 
of partition on that ftatute. F. N. B. 336. Unlefs, indeed, 
he is allowed the benefit of this writ, he has a clear right, with- 
out an adequate remedy ; for, although he might bnng an e- 
jetment, and put himfelf in poffeffion with the defendants, he 
could not divide the eftate. 

For the defendants, it was obferved, that their fingle object 
in the demurrer was to take the opinion of the Court ; as a de- 
cifion, either way, would be fatisfa€tory to them; and they 
were, indeed, defrous that a partition fhould be effeéted, pro- 
vided it was done in a legal and valid form, foas to bind the 
minor daughter of the plaintiff, who is entitled to the reverfion. 
But, it was urged, that in all the books of entries (which had 
been laborioufly fearched for the occafion) not one precedent 
could be found of a writ of partition, iffuing at the fuit of a 
tenant by the curtefy. The common law does not give him 
that remedy ; the ftatute of the 31 Hen. 8. c. 1, gives it only 
to, and againft, joint tenants, or tenants in common, feized of 
an eftate of inheritance ; and though the 32 Hen. 8. c. 32 
extends the operation of the preceding ftatute, by giving the 
writ of partition to joint tenants, arid terants int common, {eiz- 
edof aneftate of inheritance againf tenants for life, or years, 
(embracing, by an equitable con{tru€tion, the cafe of tenants by 
the curtefy, as tenants for life) it does not, ¢ converfo, give the 
writ ¢o tenants for life, or years, nor confequently, conitructive- 
ly, to tenants by the curtefy, as tenants for life. It is true, 
Lord Coke fays, that “ the tenant by the curtefy fhall have a 
writ of partition upon the ftatute of 32 Hen. 8. c. 32."5 Co. 
Litt. 175. a. but this general diétum, referring to Bro. tit. 
‘“< partition;” 41. is not fupported by the cafe, which was a writ 
of partition againff, and not for, a tenant by the curtefy ; the 
reafon afligned for the dium, by the commentator, “ that a 
precipe lieth againft'tenant by the curtefy,” is a good reafon, why 
he fhould be defendant, but not why he fhould be plaintiff, in 
partition ; arid the diéfum is refuted by the plain language of the 
ttatute itfelf, as well as by the univerfal filence of every book, 

K ke. in 


* 
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in which, if fuch a writ could ever have been maintained, pre- 
cedents would moft certainly have been recorded. 

By rut Court :—Great doubt and difficulty have arifen in 
this cafe, from the force of the arguments ufed by. the counfel 
for the defendants. As, therefore, the object of the plaintiff® 
may be fafely and effe€tually attained by a compromife, in which 
the defendants declare themfelves ready to unite, we with to 
avoid an immediate decifion of the point of law, that has been 
agitated.* , 


Roserts verfus Cay’s Executors. 


en ae ae I A ET GN nl I 


1794, againft the defendants, as Executors of Cay, the 

rviving partner of Clow and Cay, whofe affairs were exceeding= | 
ly deranged; and, on the 11th of January 1794 (declarations haya 
ing been previouily filed in all the aétions) rules were obtained, 
* that the defendants plead as of this day, or fhew caufe to the 
contrary, &c.” The declarations were filed, and the rules obtain- 
ed, under a fufpicion (affirmed upon oath) that judgments. 
would be confeffed by the Executors, to other creditors, in pre-e > 
prejudice of the feveral plaintiffs in thefe actions, which, it was — 
agreed, fhould all be governed by the decifion upon an argu- 
ment in any one of them. 

For the plaintiff, if it was.contended by T/omas, that grant- 
ing an imparlance (particularly "where the fuit was by original, 
fetting forth the caufe of aétion, and that, im the prefent inftance, 
is done by filing the declarations) was difcretionary, and matter 
of favour, with the Court; and a variety of cafes were cited, in 
which the imparlance was refufed, or granted only upon terms 
that would prevent an injury to the plaintiff. Skin. 2. pi. 2. 
2 Show. 310. pl. 321. 2 Wils. 381. 1 Salk. 186. Ibid. 
80. Gilb. H. C. P. 42. 2 Vern. 62. A rule to enlarge 
the term for pleading, has, indeed, been exprefsly refufed, un- 
lefs Executors would agree not to plead judgments confefled fub- 
fequent to the expiration of the term. 1 Bu/f. 122. § Mod. 
308. But the prin@ple on which Executors are allowed to re- 
tain debts due to themfelves, is, that they cannot fue ; and not 
being able to fue, foas to obtain a preference in that way, the 
law gives it them in another. By a parity of reafoning, he who 
firft fues, ought to be firft paid. 3 Bi. Com. 18. 19. Shep. 
T. 479. Ejp. 252. Doug. 436. Cro. E. qt. It is true, 
that counfel, argumentatively, ftate, in Doug. 436, * that al- 

though 


M:: actions were brought, returnable to Fanuary Term 
u 


* On this intimation, the parties entered into an amicable partition 
by deed, which términated the controverfy. 
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though an Executor, or Adminiftrator, cannot pay a debt of 1796. 
the fame degree, after a€tion brought and notice given of fuch ~V~- 
attion, unlefs there is judgment for the debt which he, pays ; 
yet that he may pay fuch debt after judgment ; and heis intitled 
*to give it a preference by imparlances, and pleadin dilatory 
pleas to the firft aétion, and, in the meantime, confeifing judg- 
ment for the fecond demand”: But Buller, Fuffice, fays, « that 
all legal means may be ufed to obtain a preference”; .and as 
priority of fuit is a legal means, entitled to countenance more 
than any right of favoritifm on the part of ex zutors, the only 
queftion is, whether the Court will, under the circumftances of 
the prefent cafe, reftrain the exercife of that right, which muft 
depend upon the favor of the Court, in granting imparlances, 
and allowing dilatory pleas. 
Moylan, for the defendants, having averred, that no fyftem 
ef favoritifm would be purfued; but that, neverthelefs, the exe- 
‘eutors felt an equitable obligation to difcharge, in preference, 
Paes due from the teftator for loans of friendthip, and clerks, 
Wor fervants, wages ;* proceeded ‘to thew, by numerous quota- 
tions, that the right of an executor to give a preference to an 
creditor, of the fame. degree,, was pofitive and unqualified. 
# enw. 142.3.4-5. 11 Vin. Abr. 26g pl. 4. 1 Sid. 21. Vaugh. 
"95. Lov. on Wills.56. -Doug. 436. Morg. Att. vade mecum. 196. 
ie analyfed the authorities cited for the plaintiff, and infifted, 
that fome of them were contradictory, each to the other; that 
fome of them were obiter diffa ; and that fome were decided in 
actions, whofe forms and principles were not applicable to the 
prefent cafe: yet, that taken in the grofs, a candid expofition 
would reconcile them to the do@rine, that wherever there was * 
no covin or fraud, an executor may give a preference to a cre- \ 
ditor of the fame degree. It is true, that they prove, likewife, 
the difcretionary power of the Court, to allow, or refufe, im-- 
parlances, according to the weight of the reafons affigned: but, 
taking into view the deranged {tate of the teftator’s affairs, at the 
time when the motion for pleading was made, there certainly 
could not be a more proper occafion, than the one now depend- 
ing, for granting every poflible indulgence to the executors. 
At that time no afflets were afcertained ; if the executors 
could not plead fatisfatorily then, the court will not compel 
them to plead matter, which has fince occurred ; for, if the rule 
is made abfolute, it muft be in relation to the ftate of things, at 
the period when the motion was made. 
But fo far from precipitating the executors into a premature 
plea, they are entitled, by a liberal and fair conftruction of b 
* Moylan offered to fign an agreement that fych preferences alone 
fhould be given; and the propofition, though not adopted, feemed te 
e ) 


be approved both by Court and Bar. 
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1796. Ac&t of Affembly, to a delay of twelve months after the teftator’s 

wy~death, that they may afcertain the legal priority of his debts, 
The act of Affembly,* having claffed debts in the order in which 
Executors fhall be bound to pay them, adds that, neverthelefs, 
« executors, or adminiftrators, fhall not be prevented from, or 
damnified for difcharging the decedant’s juft debts, as the fame 
fhall come to their knowledge, without regard to the priority of 
the fame, in payment, after the expiration of twelve months 
from the time of the faid decedant’s deceafe.” If, then, twelve 
months are allowed to fpetialty creditors, for giving notice of 
their debts to the executors, fo as to preferve the priority pre- 
{cribed by the law, it is an unreafonable and unjuft doétrine to 
advance, that the executors fhall, before the expiration of that 
period, nay, at the very firft term after the death of their teftator, 
be compelled to plead thofe fpecialties, of which they 
have received no notice, but to which they are ftill bound to 
give a preference, in the courfe of adminiftration. The v 
force of the exprcflion, that the executors fhall not be damni 
if they make the payment after the expiration of twelve months, 
proves that they would be liable for any previous payment, 
contrary to the legal rule of priority. ‘There is no provifion of 
this kind in the £nglif ftatut®s; for, in England, a {pecialty 
creditor can only fecure his preference to fimple-contra& crés 
ditors by giving the legal notice of a fuit, in the firft inftance, 
The reafon of the diverfity, however, ftrengthens the conftrue- 
tion contended for. . While Pennfylvania was a province (and 
the fact exifts in a great degree, at the prefent day) the credi- 
tors of its inhabitants chiefly'tefided abroad ; and, if executors 
had been compellable to pay fimple contra& debts, whenever if- 
fue could be joined by the ordinary pra€tice of our courts; or 
whenever a plea could be exacted in the manner now propofed, 
the whole of the affets might be abforbed in fuch payments, be- 
fore notice could be received of any preferable claims. Hence 
the neceflity of allowing twelve months for giving notice; and 
hence juftice requires that the executors fhould have the fame 
period, for entering their pleas to ations on fimple contraéts, 
which they muft otherwife fatisfy at their own peril. 

For the Plaintiff, in reply. ‘The aét of Affembly was not in- 
tended to embrace cafes, in which executors were compelled to 
make payments by a due courfe of law ; but only cafes, in which 
they voluntarily undertook to difcharge the teftator’s debts.’ 
‘Before the paffing of the act, an executor could never volunta- 
rily pay a fimple contract debt, without taking an indemnifica- 


tion 


* The act here referred to, has been repealed and fupplied, 3 vol 
Dail. Edit. pe 527- It may be found, however, in Galloway's Edit, 
«f the Province Laws fe 32- Sce x vole Dail. Edit. p.57- (C) 
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tion againft f{pecialty creditors; and, it was only. to obviate this 1796. 
" jnconveniency, that the provifion was made, authorifing fuch wan 
payments, without regard to any priority, after the lapfe of 
twelve months from the teftator’s death. But the fallacy of the 
oppofite conftruction moft forcibly appears, when it is remem- 
bered, that executors or adminiltrators are required by law, to 
make diftribution of the refiduum of the teftator’s effe&ts, among 
his next of kin, at the end of a year; and yet, it is faid, that ’till 
the end of a year, they cannot even be compelled to make pay- 
ment of his debts. Again: the law requiges, that adminiftra- 
. tors fhall render their accounts to the regifter of wills, &c. with- 
in a year; and yet, if within the year, they are not compellable 
to pay the debts, there can be no accounts to render. 

By rue Court. There does not exift a doubt in our minds, 
about the geauine meaning of the act of Affembly. It would 
be attended with the moft inconvenient and pernicious confe- 
quences, to determine, that a creditor could not compel a pay- 
ment from his debtor’s eftate, nor even bring a fuit againit the 
executors, for a period of twelve months. ‘The order of pay- 
ing debts, obvioufly refpe&ls voluntary, and not compulfory, 
payments. Such was the conftguction coeval with the act ;, and 

"there has not, to this time, been a fingle departure from it. 

With refpe& to the othe: ground of argument, we were in, 
‘hopes that fome compromife might have been effeCted. But, 
we do not hefitate to declare, that although the Court has dif- 
cretionary power to grant, or to refufe, imparlances, we do not 
think, that the circumftances of the prefent cafe would juftify 
a {pecial interpofition, to compel the executors to plead at the 
firit term, contrary to the ufual courfe of practice. The exe- 
cutors have an unqueftionable right, generally fpeaking, to give 
a preference to any creditor of the fame degree; and the pre- 
ferences propofed to be given by the defendants, are certainly 
not of a covinous, or illiberal nature. 

The Rule difcharged. 

Before the Court had delivered their opinion on. the principal 
cafe, Ingerfoll fuggefted, as a collateral confideration, whether 
Promiffory Notes, difcounted at the Bank of Pennfylvania, were 
placed on a footing with protefted Bills of Exchange, in point of 
priority of payment, by the following provifion in the 13h jection of 
the AG of Incorporation. ‘All notes or bills, at any time dif- 
counted by the faid Corporation, fhall be, and they are hereby, 
placed on the fame footing as foreign bills of exchange; fo that 
the like remedy fhall be had for the recovery thereof againft the 
drawer and drawers, indotfee and indorfors, and with like effeQ, 
except fo far as relates to damages, any law, cuftom, or ufage, 
to the contrary thereof in anywile notwihitanding.” 3 val. Dail. 
Edit. p. 330. Ingerfall obferved, that previoufly to this provifion, 


there 





1796. 
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there were two points of difcrimination between Promifk 
Notes and Bills of Exchange :—1ft. Promiffory Notes were: ta. 
ken by the indorfee, fubject to all the equitable circumftances, 
to which they were fubje& in the hands of the indorfor. 1 Dail. 
Rep.441. And 2d. Protefted Bills of Exchange were entitled to 
a priority in payments by executors, or adminiftrators. The 
Legiflature meant, in the cafe of Bills and Notes, difcounted at 
the Bank of Pennjjlvenia, to abolifh all diftinction between 
thofe commercial inftruments; and the expreilion of the a& is 
fufficiently comprehenfive to effectuate that object. 
But, it was anfwered, by Moylan, Thomas, and M. Levy, that 
the Act of Affembly only applied to the remedy upon a Pro 
miffory Note; and did not alter the nature and charater of the 
inftrument. The exifting mifchief, intended to be removed} 
was the right of fet-off, claimed by the drawer againft the in- 
dorfee ; and even upon the words of the two adts, it was re. 
markable, that the priority is given by the firft to protefed Bills 
of Exchange ; whereas the fecond places Promiffory Notes on 
the fame footing as Foreign Bills of Exchange. , 
By.trHe Court. Though the queftion is not regularly be- 
fore us, we have no objeétion to intimate our opinion, that 
Promiffory Notes are not entitl@l to the fame priority as Bills 
of Exchange. The Act of Affembly Applies only to the cafe of 


defalcation. 


Srizes, Pif. in Er. verfus DonaLpson. 


RIT of Error. To an a€tion of Debt on a Bond, da- 

V \ ted in duguft 1774, the defendant pleaded payment, and 
gave notice of a /et-off. ‘The caufe was tried in the Common 
Pleas of Philadelphia County on the 19th of November 1794, 
when the Bond being proved, without any indorfement of a 
payment, for principal, or intereft, the defendant, by way of 
fet-off, offered evidence to fhew, “ that after the execution of 
the Bond, and before the commencement of the fuit, the Plain- 
tiff had become indebted to him in a fum exceeding the amount 
of the Bond, upon accounts ftill remaining unliquidated and 
unfettled between them, as merchants, concerning the fales of 
merchandize made by the Plaintiff, in parts beyond the fea, as 
agent and factor for the defendant.” ‘To the admiffion of this 
evidence, the plaintiff objeéted, that there was a lapfe of more 
than 17 years, fince the date of the laft item of the accounts, 
and no proof given of any fubfequent demand of the money 
now propofed to be fet-off; and that the long acquiefcence of 
the defendant, as well as the pofitive bar of the ftatute of limi- 
tations, 
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tatioris, muft be fufficient to prevent his recovering, or defalk« 1796: 


D 
~ ing the amount. THE Court below, howevery admitted" the ware 
es, evidence, upon which a verdict was found in favor of the de< 
all. 1 fendant for a balance ; but the plaintiff took a Bill of Exceptions 
| to to the decifion, and brought the prefent Writ of Error to try its 
‘he tr validity. ’ 
| at Ingerfoll, for the Defendant in Error, contended that tlie café 
en of a Factor was not within the aét of limitations (1 vol. Dall 
- is Edit. p.. 95.) There may be fome doubt, whether the exception : 
in the aét embraces aceounts between merchants, which azé < 
hat not a proper foundation for an aCtion of aéfipunt render ; but ace 
ro- count render is the appropriate remedy for a principal againtt his 
the factor, 3 Weode/. 83. 85 3 and, confequently, the prefent cafeis .' 
ed; clearly within the principle, as well as the terms, of the excep- ? 
in- tion. In 1 Eq. Abr. 8. pl. 6. there is an authority nearly inf 
re= point; articles furnifhed being allowed, under fimilaf circums : 
ills ftances, as a fet-off againft a Bond ; the Court declaring that 4 
on Peri: was natural juftice in all cafes; and the Legiflature of 
nnfylvania mult have entertained a fimilar opinion, when the 
be- igencral aét for defalcation was paffed. 1 Vol. Dall. Edit. p. 65s 
hat Condy, for the Plaintiff in Error, fubmitted, implicitly, to the 
ills ___ gpinion of the Court, whethergjander the circumftances of the 
of * “eafe, the defendant's clair on the acounts was barred : but if 


the opinion was in the affirmative, he remarked, that the Ju 
by finding a verdi& againtt the plaintiff, had eftablithed the acs 
counts barred, as a fubftantive demand (not merely as a fet-off, 
according to the cafe in 1 £g. Abr, 8. pl. 6.) and, confequently, 
the verdict, and the judgment upon it, were erroneous. 

But THE Court were, unanimoiifly, of opinion, that the ac= 





da- counts, on which the fet-off had been claimed, were not within 
ind the aét of Limitations; and that the Common Pleas had done 
on right in admitting the evidence offered by the defendant. 

nas Judgment affirmed. 
fa 

of 

of ZAaNTZINGER verfiis OLD. 

in- 

= TESTATUM Ca. Sa. had iffued to the Sheriff of Lanz 
ind tafter, upon which the party was arréfted, and the mo- 
of hey paid: But the Sheriff paid it over to the nominal, inflead 
= of the real, plaintiff, the the indorfement for the ule; Re. wag 
his on the writ. At the laft term, Hae/lowell obtaixied a rule fo re= 
puts turn the Tef. Ca. Sa. or to fhew caufe this day, why an attach= 
itS, tment fhould not iffue againft the theriff; and now, upon proof 
ai * of fervice of the rule, he moved that the attachment thould be 
+ e awarded. a 


By tur Courr;—Let the attachment iffue, returfiable thé 
laft day of the term. Li German >" 
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GERMAN verfus WAINWRIGHT. 

T the laft term a son pros. had been entered by confene, 

on a prefumption, that, at the preceding term, a ruleto 
try or non pros. had been obtained. On examining the record, 
however, no fuch rule was entered; and now Thomas and E, 
Tilghman oes to take off the non pres, notwithftanding the 
miftake, uulefs the plaintiff was put on the fame footing, as if 
the miftake had nothappened, by entering a rule to try or non 
pros. as of the laft term, fo that it might operate at the prefent 
term, fhould the trial be poftponed by the plaintiffs /aches, 
Lewis, for the plaintiff, faid he thought the propofition reafon- 
“oak and the rule was entered accordingly, by order of the 

ourt.. 





December Ferm, 1796. 


——— ee 


. 


Bovunbinor, et. al. Executors verfus Braprorp.* 


HIS was a feigned iffue, direéted by the Regifter, &c. of 
Philadelphia, to try, whether a Will dated the 27th Aprif 
1788, and republifhed on the 18th of Ofober enfuing, in which 
the plaintiffs were named exgcutors, was the laft will of Wm. 
Bradford, Efquire, the deceafed brother of the defendant, who 
claimed as in a cafe of inteftacy. In the courfe of the trial, the 
following points were ruled. 
I. The execution of the Will having been proved, the d- 
fendant’s counfel offered Dr. Ru/b as a witnefs, to teftify, that 
the deceafed, during his laft illnefs, had faid, that he had de- 
ftroyed his will; and that meaning todie inteftate, he had fign- 
ed Promiflory Notes, in favor of fome of the members of his 


family, for whom he withed to make a particular provifion. 
Ie 


* There was a fpecial fitting of the. Ceurt after December Term 
1796, from the 2d to the sth of Fanuary 1797, for the trial ofthis, 
caufe, : > 
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ft was, likewife, ftated, that the defendant intended further to 1796. 
thew, that long fubfequent to the Will in queftion (which it was Uy 
fuggefted had been forgotten) the defendant had made and de- 
firoyed another will, while in the perfec poffeffion of his rea- 
















































le to fon ; fo that his declarations had become important, to manifeft, 

‘ord, whether, by deftroying the fecond will, he intended to revive 
iz. @ the firft, or to die inteftate. 

the fF The counfel for the plaintiff objected to the admiffion of the 

as if evidence propoied ; and relied upon the 6h /eéfton of the att of 
men Affembly (1 vol. Dall. Edit. p. 55) which declares, «that no Will |» 
-fent in writing, concerning any goods and chattels, or perfonaleftate, 
ches. fhall be repealed, nor thall any claufe, devife, or bequeft therein, 

fon- be altered, or changed, by any words,, or will, by word of mouth 
the ‘only, except the fale be, in the life time of the teflator, committed to 


writing, and, after the writing thereof, read unto the teftator, and 
‘8 allowed by him, and proved to be fo done by two or more witneffes.” 
Py -_ Jris attempted, however, to annul a Will regularly proved, and - 
oa ' g preferved, without any cne formality, that the law pre« 
* {cribes, or common prudence, in relation to fo important a con- 
cern, would naturally exact. 1 Dall. Rep. 278. 

For the defendant, it was anfwered, that whether the a& of 
cancelling the fecond will revived the firft Will, or not, was the 
gucftion to be decided; and muft depend on the declaration of 
the party. ‘The evidence offered, refpeéts only the defign of 
cancelling the fecond Will; which was an act, that might be 
equivocal in itfelf, but was capable of being rendered definite 
in its objet, by a cotemporancous explanation. 

By rHE Court: Whether Mr. Bradford made a fecond 
Will, and afterwards cancelled it, are matters of fat, to be fub- 


7 


se 


c. of ftantially and fatisfa€torily proved to the Jury. Being fo proved, » 
dprit iz another obje& is contemplated, which, likewife, aflumes the 
hich j nature of a fact, whether by cancelling the fecond Will, the 
Vn. ae deceafed meant to revive the former inftrument, or to die intef- 
who tate ; and we are at a lofs to conceive how fuch a meanihg 
the (which it is unreafonable to expeét to find in writing) fhould be 

afcertained, but by the teftimony of witnefles. The evidence, 
: den indeed, will not go dire€tly to deftroy an exifting Will, but, 
that merely to fhew, in effect, that the deceafed did not intend again 4 
de- to make, or re-eftablifh, a Will, which he ad once actually de- 
ign- ftroyed. The fame point arofe in Lawfon v. Morrifon, and was 
“his decided in the fame way by the High Court of Errors and Ap- 
ion. peals.* 

It * Let the witnefs be qualified. 
II. The doétrine of exprefs and implied revocations of 

‘erm Wills, being much difcuffed during: the trial, the Curr Jus- 


this LI 2 TICE, 


® See post. 
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r796. ‘rrcw, with the concurrence of the other members of the Court, 
wove jaid down the following pofitions. i 

M‘Kgan, Chief Fuflice.—ift. Where a fecond Will is made, 
containing an exprefs claufe of revocation, the preceding Will, 
though not formally cancelled, is revoked. 

2d. Where a fecond Willis deftroyed, without more, the 
ceding Will, not having been cancelled, is, generally {peaking, 
ipfe fate revived. 

3d. Where a fecond Will is cancelled, under circumftances 
that manifeft an intention either to revive, or not to revive, the 
preceding Will, thofe circumftances mutt be proved. 

4th. ‘The mere aét of making a fecond teftament, is a revo~ 
cation of a preceding teftament, in relation to perfonal eftate ; 
the law throwing the perfonal eftate on the extibntor as a truftee, 

Ill, It was fuggefted by Ingerfoll, that, in England, an exe- 
cutor is entitled in his own right to the refiduum of perfonal 
eftate, undifpofed of by the Will; whereas in Penn/ylvania, hee 
executor holds it only as truftee for the next of kin. 

But, sy tHE Court; There is no fuch diftinétion to be 
found in any A& of Affembly, or judicial determination:. The 
next of kin are only entitled to pérfonal eftate, in the cafe of in- 
teftacy ; and a man cannot be inteftate, who has made an Exe- 
cutor- 

The principal point in the caufe turned upon the ftate of Mr, © 
Bradford’s mind at the time of cancelling the fecond Will and 
declaring his intention to die inteftate ; and the Jury being of 
opinion, from the evidence, that he was then in pofieflion of a 
competent underftanding, found a 

Verdi& for the Defendant. 
Ingerfoll & R. Stockton (of New- Ferfey) for the plaintiff, Lewe 
és, M. Levy, & Tod, for the defendant, 


Greenr’s, Cafe. 


EORGE GREENE, having petitioned for a difcharge 
under the laws for the relief of infolvent debtors, one of 
his creditors was offered as a witnefs to prove, that feveral 
judgments had been confeffed by the petitioner, without a valua- 
ble confideration, and with a view todefraud. It was objected, 
that a creditor was not a competent witnefs; as his teftimony 
would go to invalidate the judgments, as well as tothe impri- 
fonment of the petitioner. 
By tHe Court :—This is a queftion of fraud ; and we 
ean perceive no juft reafon , why a creditor fhould not be exa- 
snined to afcertain whether, on that ground, the petitioner ought 
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to be remanded. The evidence can never affect the ea 
nor be admitted, on a Gag occafion, to maintain the 


al intereft of the witn Let him be fworn. 
After a long oppofition, however, the petitioner was difcharg- 


ed. 
M‘Kean, Dallas and &. Levy for the petitioner. M4. Levy, 
Hallowell and Thomas for the creditors. 


Ewinc verfus M*Narre. 


UDGMENT rhe entered in this caufe on the 1ft day of 


1996 
- ~~ 


September Tel » 17963 and the plaintiff iffued a Tefatum ° 


j. Fa. to Allegheny County, founded on a Fi. Fa, to the the- 
vif of Philadelphia County, which was made returnable on the 
WR day of September Term 1796, but had never been a€tuall 
taken out, though it was minuted on the roll. The Tefatum Fi. 
Fa. being levied on lands, E Ti/ghman now moved to fet the 


writ afide, as being founded on a Fi. Fa. not legally or pro- ’ 


perly returnable. 


But, By THE Court :—'The prefent cafe appears manifeftly 
to be included in the words of the a€tof Affembly, which de~ 
clares, “* that the laft day, as well-as the firft day, of every 
Term, fhall be a common day of return in this Court, at either 
of which periods any writs, original, mefne, or judicial procefs, 
&c. may be made returnable ; and that the writs and procefs 
returnable on the laft day of the Term, fhall be as valid and ef- 
fe€tual in all cafes, and to allintents and purpofes, as if the 
fame had been made returnable on the firft day of thé Term,” 
3 State Laws p. 770. Dallas's Edition. 


We do not mean, however, to give any opinion at this time, 
as to the effeét of fuch a proceeding in charging bail, or levying 
upon lands, within the county, in which the judgment was ren- 


dered, 


” 
Rule refufed. 
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March Term, 1797. 






Vasse verfus Barr. 





























HIS was an aétion on tro Policies of Infurance for © 
28,000 dollars, upon the brig Sa/mon, and her ¢ 
(both the property of the plaintiff, an American citizen) from 
’ Port-au-Paix to Philadelphia, in which thefe Claufes were infer. 
ted: “It is declared that this aflurance is made only againft cap. 
ture of the Britifb, or any of the fubjedts of Great-Bri 
tain.” « The brig is warranted to be an American bottom; afi 
the cargo of the {aid brig to be American property.” 
On the trial, the following appeared to be the material faéts: 
The brig, having carried a cargo of flour from Philadelphia to 
Port-au-Paix, under a contraét with Mr. Fauchet, the French 
Minifter, was captured and taken into Bermuda, for adjudica- 
tion, by a Briti/h privateer, on her return to Philadelphia. The 
captain of the brig wrote to the plaintiff, his owner, ftating’the 
capture, and declaring the ftrongeft apprehenfion, that'a con- 
demnation would enfue, as the captors had got pofleffion of the 
receipt for the flour delivered upon the contraét with Mr. Fag. 
chet, and he had been compelled at Port-au-/’aix to take on | 9 
board a French Officer and a few foldiers (who were all invalids) 
with theim baggage and fome articles of houfehold furniture, in 4 
order to bring them for their health to America. The plaintiff 
communicated the capture to the defendant, and, in explicit 
terms, reprefented the cate to be a defperate one; but the de- ; % 
fendant, with confidence, declared, that, as a new Governor 
had been recently fent out to Bermuda, there would be a change 
in the adminiftration of juftice ; fo that if the property’ was 
bona fide American, it would certainly be acquitted ; and, in 
that confidence, he agreed to infure the veffel and cargo fora 
premium of ten per cent. At the time of making this agree- 
ment, the captain’s letter was not fhewn to the defendant ; but 
the evidence raifed a {trong prefumption that it was produced 
and read to him at afubfequent meeting, before the policies 
were underwrote. ‘The brig and cargo being libelled im the 
Vice-Admiralty Court of Bermuda, the libel fet forth the fol- 
lowing allegations as caufes of condemnation :—1ift. That the 
veflel and cargo were French property. 2d. That the veficl was 
an 
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an American teanfport in the Frenzh fervice, employed tocar- 1797. 
ry flour and foldiers to and from French ports. 3d. That the Gyn 
yeflel had been — in carrying difpatches for’ the French 
Government. 4th. That the vetlel had been employed in trad- 
ing with the enemies of Great-Britain, {upplying them with the 
means of fuftenance and of war. And, sth. That the port 

» from which the veffel came was in a ftate of blockade. 

The Judge of the Vice-Admiralty pronounced a general de- 
cree of condemnation, upon both veflel and cargo, without 
fpecifying any particular caufe of forfeiture. 

Under thete circumftances,, Inger/oll and Du Ponceau, for the 

jaintiff, contended that they were entitled to thew, that the 
brig and cargo, were bona fide American property ; that, if fo, 
the warranty had been complied with ; and that no other ground 
alledged in the libel was a juft caufe of capture and condemna- 
tion to difcharge the underwriter. It is true, that the ancient 
cafes fay, generally, that foreign judgments are conclufive, with- 

t diftinguifhing between the judgments of Courts of Admi- 
falty, and of other Courts; but modern adjudications have 
more accurately fettled, that a foreign judgment fhall be deem- 
ed prima facie evidence, but, like all other evidence, it is liable 
to examination. Doug. 6. 4 I. Rep. 493. Bull. N. P. 245. 
a Show. 232. (Leach’s Edit. in not.)* The fentence may 
juftly be conclufive between thofe who are parties to it, and 
mutt ex neceffitate, be conclufive upon the fubje& to which it 
immediately applies: but it ought not to be bigiding on third 
perfons with collateral interefts ; nor upén objeéts which it ne- 
ver contemplated. ‘There has been a great fluctuation in the 
Englifb decifons upon points of commercial law. The infur- 
ance of enemy’s property has, at one time, been held lawful; 
but Lord Mansfield’s decifions on that point, have been recently 
over-ruled. Parke 239 (laff Edit.) And itis well known, that 
the Englifb courts of Vice-Admiralty do not decide according 
to the Law of Nations, but according to the inftru€tions of the 
Crown. But there is not, in fact, any judicial determination of 
the Englifh Courts, anteeedent to the American revolution, 
which declares, that the fentence of a Court of Admiralty can- 
not be examined and controverted between perfons who were 
not parties to it. The cafe of Bernardi v. Motteux, Doug. 554- 
occurred fince the revolution; it has, therefore, no obligatory 
influence ; and it carries the dodtrine, refpe€ting the conclufive 


character 


; 
b 
: 
4 


v NS EE 


* M*Kean, Chief Justice. The idea that a fentence of a Court of 
Admiralty is corclufive, arifegfrom this confideration, that thé Court 
always proceeds in rem. The decree naturally and neceffarily binds 
the fubje&t of the proceeding, a fhip, or cargo; and any perfom pur- 
@hafing under the decree will, of courfe, be fecure. 
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charaéter of a fentence in & foreign Court of Admiralty, to ay a 
extent fo extravagant, that American tribunals fhould be wey ’ 
convinced of the reafon and juitice of the pofition on which it 
turns, before they volun acquiefce in the decifion. 
this is not a queftion of i/o municipal law, in which the 
judgment of an Englifb Court mutt be refpected as Ape ce ei 
the law: but it is a queftion arifing on Law of Na 
and if there is a diverfity of o in the Courts of 
nations, every nation is at liberty to.examine the principle. 
Thus, then, it has been determined in France, that the fentence ~ 
of a Court of Admiralty is not conclufive in a controverfy bes 
tween the underwriters and the afflured. LEmerigon (a writer “9 
celebrated even in Weftminfter-Hall) fays: Il ef donc certain, 
que les affureurs répondent de la confifcation injufle prononcée par le 
Tribunal du lieu ou le navire pris a été conduit. Les jugemens ren 
dus par les Tribunaux étrangers, ne font en France d aucun poids 
contre les Frangois, et quil faut que la caufe y foit de nouveau den 
cidée. Doi it fuit, que le jugeément de confifcation prononcé par 
Tribunal ennem, n oft ni une preuve que le veritable pour 
ait éte caché, ni un titre que les affureurs puiffent alleguer pour fe 
difperfer de payer la perte. Telle oft notre jurifprudence.” . 1 Emer, 
457-8." Great Britain, as an underwriting nation, has anobe 
vious intereft in maintaining a contrary doctrine; but, asthe po 
licy does not apply to the fituation of America, the pretiey 
ought not to be adopted. 

Even, however, if the fentence of a Court of Admiralty were 
to be comfidered as conclufive as the ftrongeft of the Englib 
cafes can juftify, the prefent caufe would not be affeGted; for, 
it can only be conclufive upon what it appears to have decided; ; 
and it is impoflible from the prefent decree to afcertain the 
ground of,condemnation. In that refpe&, this caufe is anales 
gous to the cafe of Bernardi v. Motteux. Doug.5553 the ge 
neral warranty being there as forcible, as the additional claufe 
in the policies now controverted. Under every warranty, then, * 
the only queftion is, what the partics meant? Parke Inf. 410% 
392- 3- 4. 5. 492. Jb. 361 (loft Edit.) Here, they plainly 
méant, that, if the property affured was American, the under- 
writers fhould be bound to pay. But; it is anfwered, the Jibel 

alledged 











“ Tt is certain, that the underwriters muft be refponfible, in the cafe “ 
of an unjuft confiscation, prorounced by the tribunal of the place, to * @ 
which the captured vellel has been condufted. Judgments rendered 
by foreign tribunal: are of no weight in Franee, againft Frenchmen 
and the caufe mult there be decided de ngpo. Hence, it follows, that 
the fentence of confiscation sidan the tribunal ofan enemy, *7 
is neither a proof that the veal owner has been concealed; noF 2 
title which the nt can alledge, to a. oid paying the lols 
Such is our lay 
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_ iiiledged the property to be French, the condemnation is’ 


tal, and the decree is conclufive. It mutt be obferved, é 
ever, that the libel alledges thore ; and that the allegations are ” 


in direét contradi€tion to each other; for, if the vefiel and car- | 


'go were French property, they could not, likewife be, as all the 
other allegations import, American property; and when the: 
plaintiff can thew, that it was impoffible the decree fthould be 
on the ground of French property, it muft be prefumed to have 
proceeded on the other grounds {tated in the libel. As to thofe 
other grounds, it is enough curforily to obferve, that the de- 
fendant has in vain endeavored to prove, that the veffel was em- 
ployed in a trade with the French iflands, not permitted before 
the war; that the tranfportation of a few, unarmed invalids, 
cannot be denominated contraband; nor will their perfon’l bag- 

® gage and furniture come within the defcription of the cargo 5 
Parke Ins. Bund. 232. Stra. 943. 1 Dall. Rep.1g7* and that the 
reft of the allegations are not caufes of condemnation upon any 
principle of the Law of Nations. : 

The defence was fupported by Lewis, Z. Tilghman &F Rawle 
on three grounds: 1ft. That there was a concealment from the 
underwriter of the facts, known to the affured, that flour had 
been exported in the veffel for the French minifter, and that 
there were French foldiers and their property on board at the 
time of the capture. ad. That the warranty had not been li- 
terally fulfilled, as a part of the property om board was French, 
and furniture muft be confidered as part of the ¢argo; and it is 
immaterial, whether the lofs is owing to” breach of the war- 
ranty,or not,if the warranty has not been ftriétly complied withy 
even in a trifling circumftance; a fortiori in a circumftance of fuch 
importance. Parke Inf. 318. 1 ZT. Rep.345. 3 T-Rep. 360. Cowp. 
607. 3d. That the fentence of the Court of Vice-Admiralty is 
conclufive. Whatever was meant to be decided, thalbbe forever 
at reft. Parke Inf. 354. Doug. 544. And, in agreat variety of 
cafes, it is held, that when there is a warranty of neutral pro- 
petty, and the condemnation is general, the decree thall be 
conclufive; w‘vich is, likewife, the law, when the fentente is 
given on the very point of the warranty. 2 Stra. 743- Skin. 59. 
3 Show. 232. I. Ray. 473. Carth. 34. Salk. 32. 

MKean, Chief Fuftice. The fame difficulty, that occurred 
in the cafe of Bernardi v. Motteux, Doug. 555, certainty occurs 
in the prefent cafe :—how is the ground of condemnation to be 
afcertained? The libel afferts in one place, that the proper:y 

Min is 


* Surprex, Justice. The flrongelt cafe on the queftion of acargo, 
isPhat in Bund. 232. I remember that before the revolution, there 
was a feizure of a Palatine veffel with paffengers, on account of the 
baggave ; but I acquitted her on the authority of that cafe. 
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is French; in another place, that it is American; and the fever, 

ftatements, that the veffel was en in aflifting, or fup. 
‘plying, the French, alfo imply that to aneutralowner, 
‘The decree, however, is general : but can we impute to it, the 
abfurdity of meaning to decide, that the veffel and cargo were, 
at the fame time, neutral and enemy property ? a 

Suirren, Fuffice. If the libel had confined itfelf to alledge, 
that the property was French, and the decree had been 3° a 
or, if the decree had fpecifically fele€ted and ftated that allega- 
tion, as the ground of condemnation, | fhould have been ftrong. 
ly inclined to think, that we were bound by the decifion. But 
the object of the prefent enquiry is, to afcertain for what caufe — 
the weflel and cargo have been confifcated ? oo 

Thé counfel for the defendant, perceiving the biafs of the | 
Court fo much againft them, declined prefling any further the * > 
argument in fupport of the binding nature of the decree of cone 
demnation; and left their cafe to the Jury, fimply upon the 
plaintiff’s alledged.concealment-of the information contained in 
the captain’s letter, communicating the capture of the veffel, 
The oppofite counfel having, thereupon, proved that the plain- 
tiff was an American citizen, and fole owner of the veffel and 
cargo, the following charge was delivered by the Chief Fuflice, 
after a general recapittlation of the faéts : 

MKean, Chief Fuftice. The firft ground of defence at-  — 
tempted to be taken on this occafion, is; that the vefiel was en- ; 
gaged in a trae with the French iflands, which, as it was not_ 
permitted by the Fréach government previoufly to the war, 
Great Britain, it is faid, had a right to deem unlawful, and to 
conftrue into a violation of our neutrality. The fact has not | 
been eftablifthed: But, if it had been eftablithed, I could not ace > 
cede to the conclufion, which the defendant’s counfel contem¢ —* 
plated. I cannot conceive, upon what principle, our accepting =~ 
a benefit is to be converted mto the perpetration of a wrong. 
What injury can be done to any belligerent power, by ourfend- © 
ing the exports of America (not of acontraband nature) to a new 
market? Where is the caufe of offence? In what confifts the 
infraction of neutrality ? We are not a€tuated by motives of 
partiality and favoritifm; for, we are willing, of our own accord, 
to purfue the fame courfe with Great Britain, as well as France; 
and we find that, in fact, the colonial governments of Great 
Britain often invite us, during a war, to an intercourfe in trade, 
which is, at other times, abfolutely interdiéted. We cannot 
prevent another nation from offering a bounty to our eommerce, 
by opening a free port, or by relinquifhing its duties; and when 
we merely accept thcfe advantages, on a principle of felf-inteteft, - 
why fhall we be charged with a breach of our neutrality ? No: 
The rule, on the’peint of neutrality, is juft and clear: Itis 

: fimply 
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fimply this :—If two nations are at war, a neutral power {hall 





1797+ 
not do any aé, in favor of the commercial, or military, operas ns 


tions of one of them; or, in other words, it thall not, by treaty, 
afford a fuccour, or grant a privilege, which was not ftipulated 
for, previoufly to the commencement of hoftilities. 

The fecond ground of defence, is founded on the capture - 
and condemnation of the veffel at Bermuda. It is urged, that 
the libel ftates the property to be French; and that the decree 
being general, afhirms that allegation. But the libel confifts of . 
five charges ; and if the charge of French property is affirmed, 
the other four, which ftand precifely on the fame footing, muft 
be arbitrarily excluded; fince, undervdifferent modifications, they 
alledge the property tobe American. It is impra€ticably, there- 
fore, to fix the precife caufe of condemnation by an infpection 
of the record itfelf ; but, we are clearly of opinion, that, ‘under 
fuch circumftances, evidence may be received to, eftablith the 
American ownerthip, in conformity to the warranty.; As, ther; 
the proof leaves no doubt on the quefliompof ownerfhip, we 
cannot prefume that the Judge of a foreign Court has perjured 
himfelf, by declaring that property to be French, which we know 
to be “American ; and, of courfe, we muft aflume the pofition, 
that his decree proceeded upon the other allegations of the libel. 
Thofe other allegations do not furnith afy caufe for cancellin 
the policies in the prefent eafe, either in relation to the exprefs 
warranty, or to the matter charged. An Ames citizen may 
lawfully, at any time, carry flour, and ome arti@les of provifion, 
or difpatches, for a French minifter, from’ an AméePican, to a 
French, port. 

The third ground of defenge ftates, that there was a conceal- 
ment of fome material facts, in regard to the rifque, which were 
known to the plaintiff at the time of the defendant’s undertaking 
the infurance ;—fuch as the outward tranfportation of a carge 
of flour for Mr. Fauchet, and the homeward a¢téommodation of 
French foldiers, with their baggage. If this ftatement is correct 
in point of evidence, the law arifing from it is certainly in favor 
of the defendant. But the weight of the teftimony does not 
feem to fupport it. There can be no imputation of concealment, 
where each party had an equal opportunity of acquiring a know- 
ledge of the faét; and there is {trong reafon to believe, if not 
dire€t evidence t6 fhew, that the plaintiff gave the defendant 
that opportunity, by placing in his hands the captain’s letter, 
reciting all the circumftances. If the defendant then refufed, 
or negleéted, to read the letter, it cannot now be affigned as a 
caufe for vitiating the policies. Befides, if all the circumftan- 
ces had been perfectly underftood, there was nothing which 
any lawyer would have pronounced to be illicit in the trade. 
The cargo of flour was at the rifque of the plaintiff, till it was 
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1797- a€tually Pianta 3 and I have never heard of any law, in ant eo 
e~ «civilized nation, that deemed it , or unlawful, to a 
a few, unarmed, invalid foldiers, toa neutral country, i in <7 ‘a 
of health and reftethment. 
A fourth ground of defence has been tallen, upon this confie\ a. 


deration, that the houfehold furniture of the paflengers came 
within the defcriprion of the cargo of the veffel; and, piers 
the warranty had ®ot been ftri@ly performed. I confefs, that — 
_ L agree in the general idea, that houfehold furniture cannot be 
e regarded as-bagZage, and muft conftitute a part of the cargo; S 
2 but ftill, to admit this exception, under the peculiar a 4 
ces -of the fhipment, wouldsbe too indulgent to a harfh an ce 
tidus fpirit of litigation; nor, throughout the hiftory of Admiies 9 — 
ty proceedings, can there be traced a fingle inftance of condem- . ee 4 
natiofigfor fuch amcaufe. oa 
Upon tlie whole, it is our. opinion, that the plaintiff is entitled 
td recover the amount of both Policies. 
* Verdi for the Plaintiff.* 
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Youne verfus Wiivinc, et. al, 

. ‘ ¢ 

T's was an action of Trover, inftituted in September term, 
w 


1794» fencer the value of certain public certificates, es, 
ich th iff claimed as his property. It appearedonthe 
trial, holes that hehad fold the certificates to the defendants a 
in November 1784, ‘that his prefent claim was founded ona 5 
fuppofed difaffirmance of the falé* (the circumftances of which 3 
it is unneceffary to ftate) when the certificates were difcovered 
to be counterfeit'in the month of December following; and that 
the a€tion was inft‘tuted in his own name, though he had been : 
difcharged under the laws for the relief of infolvent debtors, in 
September 1785, after making a general affignment of his pros 
rty, for the benefit of his creditors. On the opening of the 1 
efence, THe Courr thought the"merits-were in favor of the ; 
defendagts; 


» * At the clofe of the charge, Tilgbman ¢ claimed leave to tender a 
bill of exceptions, becaufe the Gourt did not dire the Jury, in point 
et law, to confider the decree as cofclufive. 

By tHe Covrt :—We do not fay what would have been our opis 
nion, if the decree had exprefsly condemned the property as Frénch: 
but, in its prefent ftate, we do not think it concluliv:, to prevent evi- 
dence that the cargo was atually neutral. 

The defendant afterwards moved for a new trial, but it was refufed. 
He then breught a writ of error; but, on the 13th of July 1797, the © 
judgment, entered in parfuance of the verdict, was affirmed. 
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a Supreme Court oF Penn/jlvania. » 3 « 
- g@efendants; but being of opinion, that, at all events, the a@tion 1709. 
gould not be maintained im the plaintiff's name, they direted VY 
»  gnon-fuit; which was, accordingly, entered. sd 
Willcocks, Rawle and Hallowell, for the Plaintiff. Ingerfall, 




























fie Lewis and Dallas for the defendants. 
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Bs. MCarty verfus EMLEN.. 

be : 

3° a HIS action was brought to September terfi, 1789, bythe = * 
. 2 plaintiff, as furviving partner of Cummings, to Tecpver a 

Ep t due to the partnerfhip. On the 4th of March 1793, ‘the 

le _ matters in difpute were referred ; on the 21it of Fanuarfp7§5 


n= re was a report filed, finding £165 o/14. in favor of she 
plaintiff ; and thereupon judgment 7i/ was gntered. . But, it, 
d .e appeared, that a Foreign Attachment had been iffued, iitahe Phi- 
8s Ladelpbia Common Pleas, returnable to March term» 1793 .in the” : 
name of Elizabeth Pringle, adminiftratrix of Fqbu Pringle, againft 3 
William M:<Carty, the prefent plaintiff, for a debt due by him +9 
in his feparate, individual capacity, to the deceafed inteftate ; 
and that the attachment had been ferved upon effets &ein 
the hands of Emilen, the prefent defendant, who was a debtor to 
the partnerfhip of M<Carty & Cummings, but did not owe any , 
| ; thing to M*Carty in his feparate right. 
, On the 24th of January 1795, £. Tilghman ilcocks, for 
vs the defendant, obtained a rule to fhew caufe,. wh execution . 
: i; in this action, fhould not be ftayed, unti indemnifi€ation is 
’ had againft the foreign attachm€nt of Primgle, adminiftratrixe. 
MCarty. And, after argumegt, upon a cafe, {ating the pre- 
ceding facts, (Inger/oll appearing for the plaintiff) the Judges 
delivered their opinions, /eriatim, to the following effe&t: 
M‘Kean, Chief Fuftice. The queftion in this caufe, is—whe- 
ther the debt due from Emlen to the late partnerfhiip of 14‘Carty 
ts Cummings, has been fecured by the foreign attachment, in 
favor of J1‘Carty’s feparate qgeditor, or can only be difcharged 
by a payment to the furviving partner ? ‘ ; 
Bwo objections are urged againit the claim under the attach- 
nash. That the prefent action was commenced by the 
furviving partner, before the attachment was laid; and a debt 
in fuit isnot attachable. 2d. ‘Uhat the attachment is brought a 
to recover a debt due from /‘Carty in his feparate capacity ; 
Whereas the debt attached is due from the garnifhee to the com- 
pany of M<Carty & Cummings; and the partnerfhip debts (Which, 
it is faid, are not yet fettied) muft firft be paid out of the partner- 
F thip funds. ’ 
hz But, it is to be obferved on the fir? obje€tion, that, although 
a debt in fuit is not attachable in Zngland, becaufe the — 
urts 
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1797- Courts of that country, will not, in the plenitude of their autho. _ 
“\~rity, perthit fubjeéts depending befe to be affe€ted by 









the procefs of inferior tribunals, ext a jurifdiGiion by farses 
cial cuftom; yet, here the fame caufe does not operate ; as 
Supreme and County Courts have a co- » concurrent 


rifdi€tion in other fuits, as well as in cafes of attachment ; eS i. ; 

. of courfe, the effe& is not, neceffarily the fame. But, on SS. 

principles of juftice and reafon, it would be difficult to fatisfy “9 

the mind, why money fhould not be attached in the hands of g 

debtor, as well after, as before, the perfon to whom it is due, 

has fued for it. If juftice and reafon are not oppofed to it, pub- a @ 

lic policy and convenience*flrongly recommend it. Many fo. 9 

reigners, refident abroad, enjoy-an extenfive credit from o > clafs Ki 

of citizens in this country, on account of the debts which arty > oe 

known to be duewto them from another clafs ; and if nothing’ 

more were neceflary to fhelter fuch foreigners from the effe@s 9 

of an attachment, than to bring fuits againft their debtors, it ig pe ; 

obvious that the fand, which conftitutes the principal fecurity 

of the American Trader, might be eafily and irretrievably with. 
drawn. 

The Court are, therefore, unanimoufly of opinion, that the 
debt due from Emlen to M‘Cartyand Cummings, might lawfully 
be attached, notwithftanding the {uit previoufly inflituted by the a | 
furviving Partner to recover it. es 

On the /e ead obje€tion, it muft be obferved, asa general rule, 
that partnerffiip effe@s are firft to be appropriated to the-pay- = 
ment of partnerthip debts : but this, like every other generalrule, “9” 
admits of exceptions ; and it is hardly, indeed, fufceptible of a 
ftri€&t application in any cafes, but thofe of bankruptcy, infolven- 
cy, and execution. ‘The confequence of its qpplication to part. 
nerfhips, would be highly injurious to trade, and embarraffing ~~ 
to juftice. A partner may owe feparate debts ; and his proper- 
ty may confift of partnerfhip ftock ; yet, if the obje&ion prevails, 
it is impoffible to conceive when the feparate creditors willbe able 
to make that property refpenfible# While the partnerfhip con- * i 
tinues, how fhall they compel a difclofure and liquidation of all 
the debits and credits of the company? Andeven when apart- 
nerfhip is diffolved, where will feparate creditors find the icli- * 
nation, or the power, to fcrutinize and clofe the records of a long 
and complicated mercantile connection? But the law is happily 
otherwife : For, it has been, repeatedly, fettled here, as well as in 
England, that a Partner may be {ued for feparate debts; that the 
partnerfhip effets may be taken in execution and fold by moieties; 
and that the purchafer of the moiety, under the execution, fhall 

confidered as Tenant in common with the partner, owning 
. the other moiety. ‘The cafe in Doug. 650, is, in my judgment, 
conclufive upon this point, nm 




















































Supreme Court oF Pennfloanias : 29 
- "The refult of the view, which I have taken upon ibe fibeas 170 


is; that the Defendant xs action, is liableas Eau 


the foreign attachment, to the reprefentative of Fab 
Pringle, one moiety (or whatever may have been M ‘Carty’s part- 


nerfhip proportion) ofthe debt due to M:Carty and Cummings, 
Suipren, Fuffice. 1 concur in the opinion, which has 


; delivered. ‘Lhe doétrine, that debts in fuit cannot be wee 
in 


depends entirely upon the fuperior dignity of the Courts 
d, before whom the fuits muft be inftituted; but as the fame 
a. of procels.iflue in Pennfylvania from’ both defcriptions 
of courts, there is no dignity to be violated here, by allowing the 
attachment. 
As to the claim on account of the partnerhhip, it appears preg~ 


=o * at with the greateft inconveniences. An_honett,feparate, 
: € 


ditor, though he had obtained, by attachment, a fair and legal 
lien upon the debt, would thus be compelled,to wait. in fui, 
pence, during an indefinite period, for the fettlement of every 

nerfhip account. 

Yeates, Fuftice. The att of affembly purfues, in general, 
the Cuftom of London, on the fubjeét of foreign attachments : 
but the decifions that prevent the operation of attachments, in 
the cafe of debts in fuit, are evidently founded on that jealoufy 
of the fuperior Courts in England, for which, in this ftate, there 
exifts no caufe ; fince the procefs, for both kinds of fuits, iffues 
from both defcriptions of courts. ‘The preamble of the aét,in- ~ 
deed, declares the propriety and the intention, togut the effects 
of abfent debtors, and of debtors dwelling upon the “pot, on 
an equal footing, for making reftitution fordebts, (1 Vol. Dail. 
Edit. p. 60. ) but that intention would be eafily fruttrated, if eve- 
ty Foreigner, by inftituting a fuit, could furmifh a bar to the at- 
tachment : Our cObrts would, in effect, be ftill open to ‘non- 
refidents, but fhut againft their creditors. Even, however, in 
England, while the fuperior courts refufe to give the effe& def- 
cribed, to foreign attachments iffuing from an inferior tribunal, 
they have exercifed their own,authority in a manner very Bmilar 
to that which is now contemplated ; by ordering the theriff'to 
retain in his hands, for the ufe of the plaintiff in one action, a 
fum of money which he had levied for the defendant at his-fuit, 
in another action. Doug. 2109. 

But, on the /econd objection, I have.the misfortune to differ 
from the opinion entertained by my brethren: For, I think, it 
has been long and clearly fettled, upon principles’ of natural 
price and commercial cOfivenience, that joint effeéts thall firft 

applied to the payment of joint debts; and that the,feparate 
creditor of a partner fhall not be let in to a fhare of the partner=» 
fhip property, ’till the whole of the partnerfhip debts are. fatis« 
fied. 2 Vern, 293. 706. 1 Vez.242.497. Cowp. 449. 1P. 

Wm. 





1797- Wm. 183. It is only a 
Lev) joint ttockof MsCarty &° Cums 
claim agammft the company, that 
to the attachment inftituted by Pr 
M‘Carty, to recover a feparate debt. ~ . an 
-Surrs, Justice. AsI agree with uief Juftice, in every 
point of his opinion, for the reafons which he has afligned, it 
woiild be fuperfluous to exprefs more than a general concurrence — 
in the judgment of the Court. 1) a 
By tHe Court? Let one moiety of the money attached be 
paid by the garnifhee, to the adminiltratrix of Fobn Pringle; and — 
Jet the other moiety be paid to the plaintiff in this action. BS 
‘ Rag | 
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December Term, 1797. 


CaMBERLING verfus M‘Catt. 


. : a 
HI§ was an aéti6n on the cafe, ona Policy ofInfurance da 
ted the 28th of Offober 1786, on the fchooner Fohn, Nae ” 
thaniel Simmons mafter, on avoyage front Bath, or Wa/bingten, 
in North Carolina, to the Mand of St. Thomas. it was a var * 
lued »policy, in which the Plaintiff's moiety dilthe Schooner was 
valued at £300; and the action was brought for a total lofs. 4 
The caule was firft tried by a f{pecial Jury in September Term © 
1.796, when a general verdict was found for the Plaintiff, with 289 
dollar¥and 84 cents damages ; but, in confequence of an agree= 
ment between the counfel, there was a fecoad trial in March ™ 
term 1797, when the jury foynd a fpecial verdict, in 
terms. 2 
*¢ And now at March term A. D. 1797, to wit on the twen. 
ty-fourth of the faid month, ajury to wit, &c. being duly im- 
panelled, tried, {worn audjathrmed, refpeCtively, to try the — 
iffues joined between the parties aforefaid, on their oaths and 
affirmations aforefaid, fay, that on the 28th October 1786 the 
laintiff then and ever fince refided in the ftate of North Caro- 
lina, was owner of one half of the fchooner in the declaration 
ntioned, her tackle, apparel ard furniture, of the value of: 
three hundred pounds, lawful money of Pennfylvania, and om 
; ¢ 





he faid policy m . 
out the ith hs of ae 
arid in the pdl 
d, and to the kr owledge Pe the f 
eu, heard of; from whence, the ior 
> wed eland cargo, were funk, and totally loft’; ‘that & time 1 
: her ear 1787, the captain and feamen, ' who fail wea 
‘Behooner, on whe voyage aforefaid, were in the State of Virginia, 
potic ce thereof was afterwards, and before the date gf the 
intif ’s letter, of the firft of November 1792, given to the 
tif; but at what particular time; the Jurors. know n at 
I riejacit did not give any notice thereof, or of the fuppof~ 
F ‘edlofs of the faid fchooner, to the defendant until the firit day 
of November 17925 when-the plainti ormed the defendant 
| byletter, that the faid fchooner had failed about the ninth of 
Be gleccmicr 1786, on the voyage in the policy mentioned, and 
© that he had not fince feen nar heard from the faid “eaptain, nor 
‘eceived any part of the property in the veflél or cargo, nor had 
“any os on his behalf; which ijformation the Jury find to be : 
the faid Juroré further find, thatthe plaintiff did not gj » 
pet Eietdon to the defendant, and to the othet underwriters, on the 


a poligy, or to either of them, his prop Aad fchoons 
or any part thereof, before the rng ot the Eion 5 
n 


_ Bor has he fince abarigoned the fame ; any other - proof 
made of the faid lofs,"previoufly to the bringing of the faid 
ey / ation; than the 3 atién givers as aforefaid, by the plaintiff 
~ to the defendant. "And the Jurors eee further find; that 
ce one of the partners of Kaighn and Atimore, ‘whot 
ed the faid infurance, as agent of the plaintiff, has ‘eve: 
fince refided in'the City of, Philadelphia, and had, ‘until the ; 
it action was brought, thespolicy aforefaid in his poffetiic 
difhat the defendant has ever fince the date of the faid pote 
in the City of Philade If upon a aa law be 
e plaintiff, they find for the plaintiff, and affcis damages 
z to the amount of ninety-cight pounds, with Sm ee 
Fi, §794, amoun in the whole to /. with ix 
i cofts ; but if The Dae be with the defendant, they find for 
; the defendan:.” 
® — The.arguments before # Jury on the trials, and before the 
4 3 Céurt on, the fpecial*verdi&, were, ie fubftance, as follow. * 
as the plaintiff, M. Lacy, infited, that every fact, whic 
be sar vstd to entitle 5 his client torecover, Was ‘und 
Na the 


™~, 





ce 
: ntstned i in the ene 


ge the underwriters. 

“On the frrf Oblerved, that the wala ie at th 
ihce ot Mie yolc) ided, that * in cafe of a lofs, the 
ney fhall be paid in three months after proof of the fame 
if the underwriter was entitled to three months fo 
payment, after the proof had been exhibited, there) 
caufe of ation at the time this fuit was inftituted. Som 
vious,evidence of the lofs was indifpenfable, by the ex 
greement of -the parties. ‘The nature of the evidence, is not 
particularly defined ; but.the proteft of the captain, the affid; 
of one of thé feamen, fome othercredible atteftation of ¢ he 
fact; thould have been furnithed. Hf acreditor agrees to -give 
a day for payment, after a certain event takes place, he car no it 
fue before that day arrives. Inthe prefent inftance, it is not 
fufficient to make the proof in Court; it fhould besmade in 
iiss as in the café in Palmép 160, where the ground of atti 

a declaration by the defendant, that “ after you have prove’ 
ed that I {truck you, &c. then I do affume to pay you 20.7 
‘The plaingiff® letter, demanding payment of the undgrwriterg | 
was dated the 1ft of November 1792 5 and the {uit was inf 
ed the 1ft of Fa 1793- The objeQion muft, therefc 
be fatal to the rightof action. 

OF the /econd pointy it was infifted, that ¥ duty of the an 
fured required him to give notice of the lofs, im a reafonable ~ 
time, and to abandon to the underwriter.. Parke. 71. 2. 16%. 
a Mag. Ins. 174. 177. Had this been done, the underwri- © 
tér would havé been enabled to make.a diligent and feafonable, 
“enquiry after the veflel ; which mi@y not have been found, be 

*taufe fhe has not been properl ght for. Six years el 
between the date of the polic the notice of the lofs 
delay is unreafonable ; and, if it does not entirely deftré 
means of inveftigation, mu tainly encreafe to the underwrie 
ter, the uncertainty andedi | geerasing the reality of 7 
the lofs ; while it opens a the affured for the perpetra~ 
tion of the greateft frauds... “It is fogsthis reafon, that the law © 
not only requires an abandonment, Mm fuch cafes, but fe gr “y 
jdonment fhould be made@n the firft opportunity ;, 4 
in where there is no hope of recovering any part. nf th the * 
y- It is like the cafe of notice to drawer of a . 


ol 





on the Noh poi 
mplation, from ri 


nrea(onable length of ti 
erefore, he infifted#Mthat it was. 
oof of lofs 4t the Infurance: SH 
months before the Tight of aétion accrued, .dn anfi : 
Es point, he treated the idea of an abandonment) w * . 
nof the property was faved, as » unprecedented, 
bfurd. Theterm abandonment has ag fixed°and 
tfignification ; to which, it is effential, that fomething 
faved, in order that fomething may be abandoned. 


61. I. Rep. S13: 4 The real esepet for req 
al aie muft to transfer to. ingest uns 


ag sroperty and the means of reclai clerving 
* jt; which muft otherwife continue i ining oo oom 
_ it is demonttratively obvious, th Ta se matter has 
‘utterly ceafed to exit that the lofs is Re Se and. final; as 
4 where a fhip has been confumed by fire, or has funk in the o- 
bean 5 ; what can be the ufe, or benefit of an abandonmert? And 
“ if there can beno ufe, Lex neminem cogit ad vana feu i ge 
~ Phe fallacy of the oppofite argumiént lies in “an application of 
 theiduties, which the law has impofed upon the.affured, in * 
tafe of one defcription of a total lofs, toa total lofs of 
ergo defcription, The term “ total lof,” 
infurances, is technical ; and includes, as a enaiin Poe Parke 
f ato. 61. twofpeciesy one, where a part’ of the ‘has 
* been faved, and ftill exifts ; the other, wherethe © © pro- 
_ perty is utterly defroyed. In the former éafe, abandonment is 
me:  neeleaptl to the fafety of the infurer; it is the title, without 
“which he cannot reclaim the refiduum, nor exergife thofe aéts of 
A ownerfhip, that are effential to reduce it to poffeflion: But in 
‘ the latter Neg no fuch purpofe can be contemplated, ogi 
bed; and the common fenfe ef mankind would be ftartlé@at the 
2 that it was neceflary to up to another, the ownerfhip/ 
4 g not in being ; of ss which h n completely 
"a ted. To require this ulelefs and abfutd aét, from the 
_-aifured, under the, heavy penalty of forfeiting his infurance, 
BY feculd be wantonly opprefiive - «ae eanalogy, flated 
: by the oppofite counfel, of abaridonment, . and 
ice of a protefted billef exchange, is adnfitted and adopted: 
» mult be recolleéed, that the holder-of the bill negleét- 


Sw ‘to give notice, only lofes his recourfe wpon the drawer, -: ; 


- 


ethe drawee had effects in his hands; for, if the d 

no effcats, there need not be notice giveh of the ref 
~“petept, or pay ; and the holder thall not lofe his debt for omit- 
Nn 2 ting 





284 Cagengintinal Sener te 


at 


Ri 2 wo ould be c 
the famet it wx fe thing “called -_ 


rover ought whis 
to:him, gk can 
j e thah the ont nge; 
in the hands of the drawee.. "iis tae, hateit would be expes 


dient, on the part-of ‘the affured, to give notice” and abandon, 
under any oe of lofs ; ‘Seats then, if any portion 
of he pape inied wa faved from the general be j 
would have a comp ht to anindemnity ; which he. | 
not have, fhou yore: the property be faved, and heh 
glected that précaution.. ‘The omiflion, however, isat thee 
of the aflured ; and the rifques to which the omiflion expo ee 
him, will always béa fufficient ial againft fraud.’ Eve a8 
rudent man will give the notice : No defigning man will negle 
xt, left.it thould fruftrate his purpofe, ‘Thofe who-ontit-it ie, 
therefor, generally, be®fithat defcription of men, from w % 
little-is to be feared 3 and the omiffion will be the mere effet ™ 
of inadvertancy, or ignorance. But, although prudence’ ree 
commends the praétice, the law does not enjoin it. If, indeed, 
it is made effential, that notice, which was intended only for ; = 
Mield againft the Mfured, willbe converted into a fword, inthe’ 
ds of the underwriter; anda Court of Juftice muff con. | 
demn the owner of a veffel and cargo to fuftaig the Jofs, agai Ls 
which he meaht to fecure himfelf, merely for omitting @ fo My : 
which, if age » could not have produced the flightef 
advantage toith ¢.un riter. The penalty is furely difpr 
ortioned to the tranfgreffion. 
On the frf trial,“rne Courr, in the charge to the Jur 
expreffed a with, that the plaintiff had given earlier notice of th 
Joh to the underwriters; as it would have rebutted es 
bg of unfair and collufive condu&. “ lt was enough, © 
, (the CBirer Justice obferyed) that no fact of that iad 
a) be n proved, nor, indeed, alledged ; fince fraud is neverto | 
be prefumed. . The defendant's pd has urged, that, bebe 
the aflured can rgedver for a totliilots, there muit be an ey = 
and feafonable abandonment. But by the word “‘abandonm 
I underftand a yielding, ceding, or. giving up and, ia gene: 
it applies to cafes, where th ‘has mi: t lofs, ond te 
affured, reforting to the poli indempity, furrenders © 
whatever is left of the property anfuged to the underwritersy’ ; 
ws cannot, however, conceive, ie there is nothing left. * 
€ up, there can be any thing@o abahidon ; and if ee sp 
g to abandon, it would be-abfurd, aid well asqufelefs, tg ; 
upon a formal act of abandonment. Under all thele ¢ + eS 
€umftances of the cafe, ao we think that the plaintifPis 7 
: 7 
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Supreme Court or Pennfjlvanja. ° 
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Verdi& wt the Plaintiff,* 
‘and argument fpecial v 
‘to be of opinion, « at the plaintiff could. 
not recover ; becaufe, he had not made proof of the lofs,’accor- 
ding to the terms of the policy, three months previoufly to the 
commencement of the aétion.” No opinionwas then, however, 
on the fecond obje€tion made by thg defendant’s coun 

fels but THE Court afked, whether he would wave the 
> ~ tionto the time of commencing the reatioine caufe might 
‘i be decided on is merits? And he refufed to cOmply.  * 
saa Fa , Cur. Adv. Vult. 
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f* °@ The Jury, after being out fome timey"returned to thé Bar, and 
declared they could not agree, on account Of the lapfe of time, and’ 
/s. expreffed a defire to examine Mr. Kaighn (who had effefted'the infu. 
 sance asagent) relative to the character and conduct of the plaintiff. 
~ * Tetherevpon appeared, that the witnefs had not heard fram the plain. 
tiff from 1786 till 1792, when he decfired that. the policy might be 
given towMr. Rofe to be recovered ; and that, etime before, in a 
_ converfation with the witnefs’s partner, the plaintiff had faid, as 
|. reafén for not applying to the underwriters, “ that he muft obtain t 
captain's proteft anf vouchers of the lofs, before he could recover on 
the'policy.” It, alfo, appeared, that the plaintiff was’a of irre.* 
| proachable character. The Jury, having received this fw latiee 
| faction, foon delivered a verdict for the plaintiff, Or 
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‘uly Seflion, 1792. 
=< 
, Lawson, Appellant, sw Mosigisox, etval. Kopel 


PPEAL from a fentence of the Regifter of Wills all 
two rein of the Common.Pleas for the oy (ead ‘ 
Givinborland.” fe had been argued in Fuly Fe gc 
the prefent PR: tion of the Judiciary Department 
exifting Conftitution) and afterwards in mn Oftober 1792, By mat 
ford and Ingerfoll, for the spp, and by Eewis for the ap 
pellees. 
The fagtsyyon whith eh appeal arofe, were as follow:—A 
written paper, purporting to be the ‘Will of Fanet Morrifon,da-. — 
ted the 19th of O& A 1775, was exhibited for probate to the’ 
Regifter of Wills, &c. on the roth of Offeber 1786.- A. a ip 
ueat was entered by the appellant againft admitting it to be 
ved, alledging that the teltatrix had made a /atter Will, a 
expreflly revokeg the former will; and that the latter Will had 
not beén cancelled; nor deftroyed; although it could not be found 
after her death. The Will of Ofober 1775, was, however, © 
eftablithed, by S Laaalia of the Regifter’s Court ; from'y ae 
fentence the pr 


t appeal was"brought ;’ anid’new evi 
Court. ) ; 


E @n “thefccord und evidence, it a d, th 
/ written be ‘of #975; 


which ers Will was execu The fame ferivenet 
wrote this Will. -He afterwardg.wrote another "Will in ce 
and a fourth Will about the lattér‘end of the year 1779% 
‘neft ligne the firft Will, ‘hen Will of 1795 bas 
Teta, and alfo that of 1777 when the executed the Will 
779. In thé laft Wi, ‘the ferivener (who ‘was a wi * 
believes there were words reyokifg all former~ Wills, and: 
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ae aed ; 
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a claufe a ; 1792: 
f 1779) wd 
a it to ' 


Oy revoked all former Wills.’ The 
generally the fame, in the Wills of 9775 and 95 
P be the meee: ere farger in the laft, count of the then 
depreciated ftate of the paper bills of credit emitted by Congrefs. 
The Will of 1779 had been delivered to the teftatrix about ten 
_ days before her death, by a Mrs. Linn, whom the had fent forit, 
to Oliver Anderfon, who then had both Wills ja his embody s but 
the Will of 1779 has not been feen afterwards. 
nt, is the eldeft fon of Fames Law an pee 
the teftatrix, who had no filter; but her Worher h oo 
fons, named Thomas and Francis, and no other defcend~ 
ants. ‘The teftatrix had induced her nephtw, James, to come 
from Ireland to Pennfylvania,with his family,fome years before her 
death, and about a week before thatevent received them, with 
their effets, into her houf@jand a few days afterithe had obtained 
the Will of 1779, from Olver Anderfon. For fome-weeks before 
her death the expreffed great kindnefs for the t, and « 
SB aweaty faid, “all her eftate muft be his.” Bu® when the 
Will of 1779 was executed, the one of 1775.was not cancelled 
 becaufe-ghe teftatrix was then ott of humélir with the 5. 
» lanty and the was afraid left the will of 1779 might Se into 
gj bands, or be lofty and, in fuch cafe, the detred Oe 
to produce the will of 1775, as he hasd 
_.- Upon this ftatement the quettion arofe,— or : Will of 
pie (whofe contents did: not appear, but from fition 
| of Oliver Anderfon) was a revocation of the Will of 1775 ? 
|. For the appellant, two propofitions were Nated, and the,cor= . ‘ 
a Digs authorities cited ;—~1ft. That the Will of 1777, was. 
> & 2 revocation of the Will of 1775, in act, as well as intention,” 
ssbe of which is fufficient. Moore 177. 3 Dy. 
3. Off: of Ex. 20. Swinb. 15. 525. Cowp. go. bd. Or. Lag. 
4 a Co. 1.115. 1 Roll. dbr.614. 2 Eq. Abr.771.—2d. ‘That the 
apcelling of a latter Will, much lefs the Paes lofs of. 
Pe ill,is not a revival of a former Will: “Ming 
e with a view to die inteftate ; and the 
accidental ; and the Will of 1 77s wet in. waiting 
» . the act of ‘Aflemblyy be arpulled, 
47 36. Cowp.49. 1.P Whe343. 345 A 
2 » Pow. Dev. §3.4+ 535. 1 vol. Pean. L. ( 
a, 6- Badia. 
For the Appellees, the cafe.was confidered in Wati 
of view. , oft. Does the law. of Pennfylugnia it! 
revocation of a Will by parol, or muft ithe i writing ? . 
» stof Affembly declares that it thall beim writing. 1 Vol, 
a Dail Edit, pe $5- f. 2. In En, yee 
ave 





ocala 


1792. have ‘been expels, Got ; 
arn 2; oe ture, Pees a he x 
I. 


Gr. Leg § Swinb. ra 115. 
* — hereis not sooty it is me yn, that - gop of 
' «4377 in. exprefs terms tevoked all ormer < Wills. ad, Is the 
act of making a fubféljuent Will (even where its contents are” 
unknown) fufficient in itfelf, as a revocation of a former Will? 
‘The authorities dire€tly difaffirm the pofition, where the fubfe. se 
quent Will does not alter the whole difpofition of the eftate; — 
and if the fame ee are neceflary to revoke, which are re~ . 
on to make a Will, there is not, in the prefent cafes, proc 
witnefles of the contents of the Willof 1777. Be! 
per calle a fubfequent Will, does not appear to be 
ae a codicil, as itis not proved that any Executors wereconm | 
ftituted » and both thight, fore, ftand together. There ig © 
no proof that the latter Will difpofed of the perfonal eftate dif. ~ 
ferently, but only thag.it,inc increafed the legacies. Perk. 179, 
God. Orph. Leg. §3- 12 Ry Cro. E.. Jai. Pow.Dev. 538. Seiati | 
532. Cro £. ger: CrosCar. 23: 4 1 Show. 537. 534+ Salk,” 
592. Sho. P.C. t49. Hardr. 37§- Cowp. 87.8. 3 Wil. sgn 9 
2 BI. Rep. §37- z. C.—3dly. Does the deitruction of the latter, 
revive the fermer, Will ? The intention of the is 
go materiaffupon thisfjucition. ‘Fhe teftatri i 
Will; but whether fhe cancelled it, with a view fo dig.ine | . 
teftate, or James Law/fon deftroyed it, with a yiew to claim the ~ 
whole eftate as heir at law, can only be explained by the cir + 
cumftances$, and there is one cireumitance that is ftrong indee 
to thew thifthe never meant te give to him the whole ; name +3 
iy, that Fames Lanofen had arrived. in Cumberland County before s 
e making of the Iateft Will, and yet the therein bequeathed to 
. ther perfons, legacies to a.confiderable amount. ‘The cancels? 
ling of a latter Will, under circumftances lefs forcible, has b en | 
deemed the revival of a formet one. 4 Burr. 2512. —gthly. Ise 
thete any. differ€nce between the revocation ofa Will in P ; 
vania, and in England, fince the ftatute of frauds and perjuries? ‘@ 
‘The somiee in the act of Afiembly (1 vol. Dail. Edit. 640.5 
a tte dotrine in the flatute, 29 Car. 2.3 é 
Rs A be qually uniform. . 
Want, mreply. All the cafes cited by the Spall ee 
telate to real chat le fubfequent to the ftatute” 
of frauds andsperjuries. Butour poiition is, that a fubfequent, \ 
Will, or Teftament, does, of itfelf, revoké all prior Wills. 
perfinal Mate A Satter Te cftament, fays Swind. 15 alwaysgnfrin~ ~ 
a former ne ; but a codicil is different ; and the dutinction 
i a Teftament and Will is eftablithed, in Cowp. gos. The 
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‘prefent Will was not found {pet was bs other Will found) in the © 





8 


“a @ 
_ = 


8 & oa 
— 
o 
: Pe 


Pua 


il 


e 


- 


* 


Hicit Comar of Eakoxs and Apreaié 89) 


* 


_ Anteftate. 


Crew, Profidént, delivered hit opinion, im general terms, ip 
affirmance of the fen of the Regifter’s Court. es ears 
M:Kean, Chief @. ‘There las be@i no cafe or precedent 


‘cited, which comes up to this, in all its parts; but ‘there are 


feveral cafes, which depended upon tlic fame principle; 


Before the ftatute of 29 Car. 2 ch. 3. Wills in England might 
be revoked by any exprefs words, withoutewriting; and fo it 


@was in Pennjylvania, until altered by pofitive law; but in Ba- 


wad, fince that ftatute,,and in Penn/ylvania, nce the g& of 
A ly, of the 4th of Année, “concerning the probates of 
written and noncupative Wills, and for confirming devifes of 
jands,” Wills of ands muft be revoked by writing, accompanied 
with folemnities fimilar to thofe neceflary for making the Wills. 
Here, latter Wills of lands, or a writing,*revoking a former 
Willy muft be proved by fwo or more credible witnefles ; and 
no Teftament, or Will in writing, for perfonal effate, can be révo= 
by words, except the fame be committed to writing and read 
to the teftator, is allowed by himt,and proved by two witnefles at 
jealt. Befides thefe afftuc/ revocations, therg are other acts of 
the teftator, which have always been confid@ted as revocationg, 
becaul@ contrary to, or inconfi/tent with, the Will, and evidencing 
an alteration of. ifitention ; as a deed in fee ; or aleafe for years 
to the fame devifee, to comthence after the teftator’s death; 2 
fubfequent miarriage and birth of a child} cancelling, oblitera- 
ting or deftroying the Will, and fuch Ike. Thief ate termed, 
t implied, conftrubtive, or fégal, tevocations,” atid ftill fubfift ag 
they weie before the act of Affembly, or the ffatute of frauds: 
Cro. f. 49. Carth. 8i. Butall ptefimptive revocations may bé 
éncountefed by evidtnct, aiid rebutted by othe¥ citcumitances: 
Cowwp. 53: Doug. 37- - 4 
It has been often determined, that a Will, revoked by a fub- 


. fequent Will, But not cancelled, was re-eftablithed by the car 


cellation of the fubfequent Will. 1 Show. §37. Show. Ps C. 146: 
1 Will. 345. 2 Vern.741. 8: C. Prec. Chan. a5 ge S. Gq: Bubrs 
2512. Cowp. 86.92. Doug. 40. 2 Blackf#.937- .3 Mod.204- 


Balk. §92. 3 Mod. 


There are, however, feme particular circumfancesyim this cafe, 
befides the general gacition. 

Nit appears, that the appellant had lived in the neighbourhood 
ef the teftatrix when fhe made the Will of #7793 that the les 
gatees iri that Will were chiefly the fame as in the prefent, bug 
fome legacie’ were larger, on aceount of the moncy being them” 
depreciated, and that Oliver Anderfon was exprefsly tequefted 
by the teflateix to take care of the Will of 1775,left the: laft 

On w&. fhould 


1792. 


x ‘piition of the Teftatrix; and the prefumpei therefore, : 
f fhe cancelled Wal 1977> with Bepaccation to wr 
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1792. thould get into the hands of the appellant, or be lott. * C 
Sade fs Tay. 
“1979, after it fent 


e of the Will of — 
y <n a 
it was deftroyed by her, or any other-perfon,—but it cannot ~~ 
be found. It does not di ercin the Will of, 1779 dif. ‘¢ 
fered from the prefenggné. nor what alteration was thereby made” 
in pawicular, only that there were partial alterations, and there’ 
were No executors named in it. 
In this view of the cafe, I am of opinion, that the mere cir. — 
‘tumftance of making the Will of 1779, is not virtually arevoe 
cation of the former, the contents being unknown, and it not * 
appearing to have been in ef at her death, but rather the con# 
trargy and that fhe had cancelled or deftroyed it. No@ther « 
° perfon was intereflted in its deftruction, from any thing Tem 
difcover, «xcept the.appellant, or his brothers, who were not 
in Amer'ca; and charity will induce a prefumption, that fhe her- 
felf deftroyed it. If this is the fat, the firft Will is not th via 
* revoked, as neither*couldl be. complete: Wills, until thedeath of — 
the teftatrix, andbher deftroying it had the fame effect af ifje 
had néver exifted, unlefs it had been clearly proved, that fhe 
did it with an intention to die inteftate. Should a cont 
opinion hold, to wit, that the firft Will was revoked, at ‘the 
infant the fecond was executed, yet the cancelling ,of the ie- 
cond by the ‘Teftatrix herfelf is a revival of the firft, if undef. 
troyed. Cowp. 92. Harweed v. Goadright. a 
"Here is a good /wb/fting Will properly attefted : There is no ~ © 
way to defeat it, but by proving it was revoked by another Will,” 
. fubfifting at the death of the Teftatrix, or that fhe cancelled.the 
latter Will, fo revoking all former ones, with a mind to-die im-  ~ 
teftat:. And as the appellanthas failed in fuch proof, I cofl- ° 
cur with the Prefident, that the Will of 1775 muft ftand; 
and that the fentence of the Regifter’s Court be affirmed, with, 
double coits. ‘ 


» , , THe Court concurring, the fentence of the Regifter’s 
Court was, accordingly, affirmed, with double ¢dfis.* 
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1a ,” Pies “179s: 
ne . is 

= fion, 179§° 

de? > Saco. Sante ean 

ote" + oe 

ire Fi, a 

oe Hannvw, ¢f al. Plaintiffs in Error verfus Spear, Defen- ~ 

lot dant, in Error. . ae 

n# : . ‘n 

er , 

a F. HIS was a writ of Error from the Supreme Court, 5 

" ed on a bill of exceptions, taken at Ni Prius, in Chefler 

by . County, ona trial before M;Kean, Chief Fuffice, and Fuftied 
Yeares. ; eae : 

of The queftion arofe on the Will of Efzabeth Ring, who had 

«= * given power to her Executors to fell lands, for payment of le- 

: ies; and on the argument two points were mad@.—1ft, 

“4 hether the power to fell, given by the Will, was.in fa&, for 


the payment of debts, or of legacies? And ad. Whether b 
the laws of Pennfylvania, the creditors of thie Teftatrix had fuch 
alien on her lands, as could not be defeated by the fale, which 
the Executors had made, by virtue of the powerin the Will ?’ 

The counfel for the plaintiff in Error ( Lewis, B.: Tilghman, . 
M'Kean and Refs) cited the following authorities: 1 Vol, 
Penn. Laws, Dail. Edit. in App. p. 26) ¢. 51+ Hbid. p. 28; 
e109. Ibid. p. 29. ©. 189. Lbid. p. 32. Penn. Laws 
Weifi's Edit. p. 6.*pl. 109. bid. p. 9. pl_ 14. Ibid. p. 10. 
ple 4. 1 Vol. Dell. Edit.\in App. p. 43 47- 3 Vol. Dall. 
Edit. p. 521. 

The counfel for the defendant in Error ( Ingerfoll and, Wil, 
eecks ) cited the following authorities ;*Bac. Law, Ir. 93- 2 
Bl. Com: 378. 2 Woodes. 348. Cowp. go. 21. Vin. 505s 
pl. 1. 30nd 4. Wm. & Mary. c. 14.% 2 Vez. 590. Ambl, 
188. Gid. Ch. 330. 2 Vez. 587. Prin Ch. 397- Cha. -. 
Ca. 249. 13 Vol. i enn, Laws, Dall. Edit? p. 12.67. bid. 
ith App. p. 45-f- 8 1 Dall. Rep. 481. Lov. on Wills, 
190. 213- : 

’ Tue Court delivered their opinions, /eriatim, to the- fol- 
lowing effc&. 

Cuaw, Prefdent. The queftion turns upon the power to fell 
lands, contained in the Will of Elizabeth Ring. If the pow- 

=. Oo 2 y 

* But, Ingersoll obferved, that the ftatute of W. & M. 1g. 

did not extend to Pennsylvania ; and neitherthe Court, nor the op- 


pe fite Countel, contradicted the allertion, 
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" interpreter of the laws) to give;*by Will, the power to fell lands, 
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the debts. It and. ufage is the be 


for the payment of debts. The titles of purchafers under fuch 





powers, have never heretofore been called in quettion ; and  —_— 
ought not now to be wzindermined, But, in the prefent ins * J - 
ftance, the power was only given by the#Teftatrix to fel the 
lands, for the payment of legacies: The Executor, in felling. 9 ~ 
them for the payment of debts, has aflumed a power, which is 4 
not given by'the Will ; and if they were fold, with a view. go = 
the payment of*légacies, the purchaferhasno defence againt 9 
creditors. I am, therefore, of epinion, that the judgment of % - 
the Supreme Court ought to be reverfed. +e 
’ Suirren, Fufice. Two queftions arife in this caufe: ft. ; 
How far the lands of the deceafed perfon are bound for his =~ 
debts ? And 2d. How fara Teftator may, by his Will, affe&tthe 
right which his creditors have in his lands ? ; 

ift. Lands were made fubject to the payment. of debts, by, 
agreement between the proprietors, and the firft adventurezs, 
for fettling Pennfylvania, before they left England. ‘This agree- 
ment was confirmed by a compact in 1682; and by a fubfe- 
quent act of the Legiflature lands were fubjeéted to fale, for 
debts on judgmeftt and execution, in fuits againft executoras 
it is obvious that the Legiflature intended to give creditors as good 
a fecurity, with regard to the lands, as to the chattels, of their 
debtors. The execution iflves againft the Executors ; and, by 
virtue of the writ, the lands of ‘the Teftator, in the hands of an 
heir, or devifee, may be levied on. In the Jaft.a& for regulat- 
ing defcents (3 Vol. Dall Edit. p. 523.|) a ftrong intimation is 
given of the fenfe of the Legiflature, that the lands are bound 
tor the payment of debts, from the death of the debtor. This 
point feems, now, therefore, to be fairly at rett. : 


2d. There canbe no fatisfa€tory reafon, why a Teftator i. 
fhould not have the power to order a fale of lands for the pay- tT 
ment of his debts, provided the exercife of it does hot militate 
with the general principle of the lien, which the law has given 1 
to creditors. This, however, is not the cafe before the Court ; as 
for, the power given to the Executors wasto fell for the pay- 
ment of legacies. Every purchafer is bound to know the law. “ 
An Executor, with a power to fell, ftands on the fame footing . 
as any other ‘Truftee, and muft purfue the terms of his truft. | 
The proceeds of the land, when difpofed of, under a power to 
fell for, the payment of legacies, cannot be confidered as affets 
in the hands of the Executor ; fo that if the fale were valid a+ 
gainit creditors, they would be deprived of the fecurity, ~ 
c 
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- depen, and pottive provifon, of ou “lawy meant to gir 1795. 


toppers, me cds the jndnoes of the Su-_ 


> * Surrn, ‘T do not feel m yfelf at liberty to join in the | 

a decifion of general queftion, as He have aéted in the charaéter 

of an Siacenen, ina manner that may be affected by it. But 

I ftrongly incline to the opinion of the Prefident, that a fale by 

"an Executor, under a power to fell for the payment of ~ 

@ —siisvalid; and the purchafer will hold the lands di 

the general lien in favor of creditors. The prefent ag 

® ver, is not of that defcription ; for, the Will only. gives a pow- 

> ertofell for the payment of legacies ; 3 and fuch a fale muft be 

“4 . yoidas to the creditors. 

} ~—sSiBapvre, Prefident of the Philadelphia Common Pleas: Uhave 

no doubt in this cafe. A fale by Executors, under a power to 

fell for the payment of legacies, is not valid againft creditors, 

4 If the power had been to fell for the payment of debts, a dona 

| : fide fale would, in my opinion, be good againft creditors; and 
F saill the world. . 
By THE Court: Let the judgment of the Supreme Court 

be reverfed. * 
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April Term, 1792. 


Prefent—Wirson, Brarr and Peters, ‘Fuplices, 


B 


Conver verfus CoLLer. 


HIS was @ bill in Equity, which fated the comphi- 


nant to be a /ubje of bis Britannic Majefty, and the Re- _ q 


z, 


fpondent to be a citizen of Pennfy/vania. The Refpomdent in | 


his plea averred, that the complainant was a citizen of Penn 


vania;, and this plea, if true, deprived the Court of its jurildic- © 7 


tion, as the Federal Courts cannot (unlefsin fome particularly’ 
ipecified cafes) take cognizance of controverfies between citizens 


< 


FF. 


of the fame State. The queftion was argued on the 21ft of 4- be 


pril by Randolph and Serjeant, in fupport of the bill, and 
M. Levy in fupport of the exception to the jurifdiction. 
then appeared, that the complainant was born in the Jfleof 
Man, part of the Brit dominions ; but it was certified, by the 
Mayor of Philadelphia, that 6n the 30th of Aprit 1790, hehad 
taken the oath of allegiance to the State of Pennfylvania, a- 
grecably to an att of the General Affembly, paffed the 1gth of 
March 1789. 2 Vol. Dall. Edit. p. 677. founded on the 42 fee- 
tion of the old Conftitution. 1 Vol. p. 60. in App. It was, like- 
wife, thewn by a certificate from the Colle€tor of the-Cuftoms of 
the port gf Philadelphia, that on the sth of November 1790, he 
was commander of the Pigou, an American fhip ; and the 6th fee- 
tion of the act of Congre/s, for regiftering and clearing vefiels( Cb. 


11, pafied 1 September 1789.) provides, that no segiftry thall be “_ 


made of any American fhip, until it is {worn (among other 


things) that « the prefent mafter is a citizen of the United ~ 9% 


States.” 
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yow regulations that might, at any future period, be 
by the individual Seaté, to Check the admiffion of aliens; and 
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rt of the plea, it was contended, that the :0 et gi- 1 
ig pacientes Ek 


United States, was meant as a 


not as a fecurity agaittft the too eafy extenfion. of the rights of 
citizenthip. , Phis obje& would, therefore, be moft effetua! 
attained, by leaving the authority of the individual States un+ 
jmpatred 5 and as there is nothing cxclufiye in the nature of the 
wer, fo neither is their any thing exclufive in the manner of 
gefting it iu the Federal Government. Though “ Congrefs 
fhall have power vo ettablifh an uniform rule of naturalization,” 
Art. 1. f. 8. it does not neceflarily follow, that each State of 
the confederacy may not, likewife, cxercife the power of adopt 
ing aliens upon its ownterms. ‘l’hat an opinion prevails here, 
jn favor of the State jurifdition, mutt be inferred from the 
various laws, which Pennfjlvania, even fubfequent to the natu- 
falization act of Congre/s, (pafied 26th of March 1790) has . 
enacted, refpecting the right that aliens@may énjoy Within her 
territory. 3 Vol. Dall. Edit.g. 183.653. Nor is there any force 
in the argument, that the jurifdiction in Maritime and Admiralty 
cafes is exclufively vetted in the Federal Government, without the 
ufe of exclufive words ; fory thofe in their nature are exclufive, _ 
belong appropriately to'the national charaéte®, and arife extra- 
territoriallys of any State ; whcreas naturalization is merely a 
municipal and d ymeftic concern. 
In oppofition to the plea, it was urged, that contemplating 
the prefent fituxtion of the United States, the birth of the come 
inant had made him analien ; and that in order to change 
the condition of alienage into that of citizenfhip, the interpofi- 
tion of a competent conflitutional and legiffative authority was 
intdifpenfable. ‘Chis authority, throughout the United States, re- 
fides in the Federal Government alone ; for, the power of na- 
turalization (which is given by the 8th fe€ty of the 1ft Art. of 
the Conftitution) does of itfelf import exclufion. That one 
member of the Union fhould be able to difturb alithe felt, by the 
iftroduction of obnoxious characters, was an evil tobe prevented, 
and no effe€tual mode could be adopted to obviate the inconve- 
niences of different fyitems and regulations fn different States, 
fhort of giving to Congre/s the exclufive power of eftablifhing an 
uniform rule of naturalization. Exclufive words were not ne- 
ceflary in this cafe, any nrore than in the cafe of Admiralty and 
Maritime jurifdi€tion, which is, deverthelefs, allowed to%be ex- 
elufively vefted in the General Government without the ufe of 
fuch words. If, therefore, Csngre/s had the exclufive power to 
admit citizens, that power being exercifed by the aét of the 
26th March 1790, the naturalization, under an aét of the Le- 
gillature of Penn/ylvania, was a mere nullity, and the complai- 
Rant remains afubject of the Brith crown, 
: Br 


96 Casts ruled and adjudged d in the » 


3792. By THe Court :—The queftion, now agitated, depends aps 
“Vv on another queftion; whether the State of Pennfylvania, fince” 
the 26th of March 1790 (when the a& of Congre/s was paffedy 
has a right to naturalize an alien ? “ And*this mutt receive it 
anfwer from the folution of a third queftion; whether, according *~ 
to the conftitution of the United States, the authority to naturalize 
is exclufive, or concurrent ?- We are of opinion, then, that a 
the States, individually, ftill enjoy a concurrent authority upon 
this fubjeét ; but that their individual authority cannot be exer- — 
cifed, fo as to contravene the rule eftablifhed by the authority of 4 
the Union. The obje€tion founded on the word wxiform, and the 
arguments ab inconvenienti, have been, carried too far. It is, — 
likewile, declared by the Conftitution (art. 1./ 8.) that all 7 
duties, impofts and excifes fhall be uxiform throughout the Us — 
nited States, and yet, if exprefg words of exclafion had nor — 
becn inferted, as ina fubfequent part of the fame article (f, 10.) 
the individual States would ftill, undoubtedly, have been at lin (7 
berty, without the confent of Congre/s, to lay and collect duties 
and impoils. Again ;—when, it is faid, that one State ought 7@ 
not tobe privilegedto admit obnoxious citizens, to the injury 7 P 
of another, it fhould be recolleGted, that the Srate which coms 
municates the infeQlion, muft herfelf be firft infe&ted 5 and in 
this, as in all other cafes, we may be affured, that the principle 4 . 
of felf-prefervation willinculcate every reafonable precaution. 
The true reafon for invefting Congre/s with the power of natus | 


aa 


ralization has been affigned at the Bar ;—It was to guard againft 
too narrow, inftead of tbo liberal, a mode of conferring the 7 
rights of citizenfhip. Thus, the individual States cannot exe 
clude thofe citizens, who have been adopted by the United Statesy 
but they can adopt citizens upon eafier terms, than thofe which 


‘ 3 


Congre/s may deem it expedient to impofe. . 4 
But the act of Congre/s itfelf, furnifhes a ftrong proof that the 
power of naturalization is concurrent. In the concluding prow ~ 
vifo, it is declared, “ that no perfon heretofore proferibed 
by any State, thall be admitted @ citizen as aforefaid, one 4 
an aif of the Legiflature of the State, in which fach perfon wa3. #7 
profcribed.” Here, we find, that Congre/s has not only circum 
fcribed the exercife*of its own authority, but has recognizefthe >} 
authority of a State Legiflature, in one cafe, to admit a citizen 
of the United States 5 which could not be done im any eafe, if 
the power of naturalization, either by its own nature, or by the 9% 
manner of its being vefted in the Federab Government, was an 
exclufive power. 
Upon the whole, the Court think thatthe plea to the junifs 
diction has been maintained ; and, therefore, 
"Phe Bill muft be difmiffed.* 
Aprif 
* Ivis renzarkable that the argument im this cafey turned entirely 
upos 
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Prefent, Witson, Ineperu and Peters, Fufi-es. 


The Unirep States verfus Ravana. 






HE defendant, a Conful from Genoa, was indiéted for a 
_ mifdemeanor, in fending anonymous and threatening 
letters to Mr. Hammond, the Briti/fh Minifter, Mr. Pojlland,a 
citizen of Philadelphia, and {everal other perfons, with a view 
“ to extort money. ) 

jury ~@ ~~ Before the defendant pleaded, his coutifel ( Heatly,” I ewis 


on and Dallas ) moved to quath the indi€tment, contending that to 
tin the Supreme Court of the Uwited States, belonged the exclufive 
iple cognizance of the cafe, on account of the defendant’s official 
Ie £ character. By the 2d fe@tion of the 3d article of the Conftitu- 
aus | tion, it is exprefsly declared, that, ‘ in all cafes affeCting Am- 
int bafladors, other public Minifters, and Con/uls, and thofe in which 
the = a State fhall be a party, the Supreme Court /ball have original jurif- 
Chef, ¥ dition.” By declaring in the fequel of the fame feétion “ that in 
ess @ all the other cafes beforementioned the Supreme Court fhall have q 
ich appellate jurifdi€tion,” the word original is rendered tantamount to . - 
"8. exclufive, inthe fpecified cafes. But furely an original jurifdic- =~ i 
the tion eftablifhed by the Conftitution in the Sunidate Court, can- * 
roe not be exclufively vefted by law in any inferior Courts. The 
bed 13th feétion of the judicial a&t provides, that “« the Supreme , 
4 Court fhall have exclufively all fuch jurifdi€tion of {uits or pro- »: 
was. § Pp _ seedings 
im 
the upon the point, whether the Federal power of naturalizati-n was ex 
zem. clufive, or concurrent ; and nothing was faid by either fide,refpect- 
» if ing the exiftence and operation+of the act of Pennsylvania, which, 
the «| as it depended in form and {pirit on the old Conftitution, was virtu- 
an | ally repealed, when that Conftitution was dbolithed. The-ideas of 
: the reporter on that fubject, are contained ina note upon the natu- 
ifs = ralization laws of Pinnsy/vania, in his edition of the acts of the Ge. 
; peral Affembly, (1 Vol. p. 7. a) It may be proper to add, that there 
. § has fince been adecifion betore Judge Bippee, inthe Common Pleas 
rif qf Philadelphia County, where the exiftence of the Pennsylvania law 
ely was tlie gift of the controverfy : And in that cafe,as well asthe cafe, 4 
a ae of the United States v. Vilatto (post.) the act of Affembly was ad» b 
" 


judged to be obfolete. 


age Pie ails sre 


ceedings againft Ambaffadors, or,other public Minifters, or their 
domeftics, or domeftic fervants, as a Court of Law can haveor ~ 
exercife confiftently with the law of natiofis; and original, bur” 
not exclufive, jurifdi@ion of all fuits brought by Ambafladors, — 
or other public Minifters, or in which 4 Conful, or Vice-Con. = 
ful {hall be a patty.” ‘This provifion obvioufly refpeéts civil fuits; ~ 
but the 11#h fe. declares, that « the Circuit Court fhall have 
exclufive cognizance of all crimes ond offences cognizable un- | 
der the authority of the United States, except where this a€t other- 7 
wife provides, or the laws of the United States thall otherwife 
direét, and concurrent jurifdition with the Diftri€t Courts of 7 
the crimes and offetices cognizable therein.” ‘This is a crimi- 9 
nal profecution, not otherwife provided for ; and if the jurif- a 
diétion can be exclufively vefted m the Circuit Court, it deftroys 
the original jurifdiction given by the Conftitution to the Sapreing - 
Court, In joftice to Legiflature; therefore, fach acon. 9 
ftriiGtion muft be reje€ted.; and the cognizance of the cafe te 7 
left, upon a conftitutional footing, exclufively to the Supreme 
Courts The ar nt is the more cogent from a_confiderg- 
tion of the relpett ich is due'to Confuls, by the law of ‘na. 
tions. Vatt,. 6. 2. ¢. 2. f-.34- eB 
Rawile, the Diftri€t Attorney, ftated in reply, that there wag 
a material diftin@tion besween Public Minifters, and Confuls,; 
the former being intitled to high diplomatic privileges, which 


the latter, by the law of nations, kad no right to claim; and | "4 
he contended, that the Supreme Court has original, but eal 


exclufive, jurifdiétion of offences committed by Confuls: That 
the Diftri€l Court had jurifdiétion {exclufively of the State 
Courts) of all offences committed by Confuls, except where the 
punifhment to be inflicted €xceedéd thirty ftripes, a fine of ofie 
hundred dollars, or the term of five months imprifonment : And 
that the Circuit Cougt had, inthis tefpect, a concurrent jurif 
dition with the Supreme Court as well as the Diftri@ Court. 
If indeed this is acrime cognizable under the authority of 
the United States,” it is within the “exprefs delegation of jurif- 
di€tion to the Circuit Court, 

Wnson,  Fuftice, Lam of opinion, that although the@on- 
ftitution vefts in the Supreme Court az original jurifdiétion, in 
cafes like the prefent, itdots not preclude the Leyiflature from 
exercifing the: power of vefting a concurrent jurifdition, in 
fuch inferior Courts, as might by law be cftablifhed: And as » 
the Legiflature has exprefsly declared, that the Circuit Court | 
fhall have * exq@lufive cognizance of all crimes and_offences, 
cognizable. under the. authority of the United States,” I think 
the indi€iment ought to be futtained. 

IREDELL, Fuffice. 1 donot concur in this opinion, becaufe it 
#ppears to me that for obvjous reafoms of public policy, the 

Conftitdtion™ 49 
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; 4 ‘Conftitution intended to yeft an exclufive jutifdition inthe Su- 3793:. 
' preme Court, upon all queftions relating.tothe Public Agents (aie 


of Foreign Nations. _ Befides, the context'of the judiciary ar- 
ticle of the Conftitution feems fairly to,jufify,the interpreta- 
tion, that the word original, means exclu/ve, jurifdiGtion. 
_Perers, Fuj/lice:—As Lagree in the opiniG® expreffed by 
Judge Wilfon, for the reafons which he has aflignéd, itis unne- 
ceflary to enter into any. detail. , -* ; 
The motion for quafhing the indictment was” accordingly’ ~ 
rejected, and the defendantpleaded nor guilty 3. but his, trial was 


poftponed, by confent, ’rill the next Term,* 


Pp a “Livincsron 


* The defendant was. tried in April Sefliony:1794.xbefore Jars 
Chief Fustice, and Peters, -Fustice ; and was defended, by theiame 
advocates, on the following poiats: 1{t. Thatthe matter charged in 
the indictment was not a crime by the Common Lats. sbe is it made. 
fich by any pofitive Law of the United States. In England itewas 
once Treafon ; it is now felony ; but in both imflances it. Was the ef- 


fe& of pofitive law. It can only, theref be confidered as a 
bare menage of bodily hurt; and, without ag uent incaleiecee, 
it is no injury public or private » 4 3B! es Hen. 6. ce 6. 9; 
Geo. 1. c. 22-. 4 Bi; C.rggy 3 Bl. C. 126. 2d, That confider- 
ing the official charafter of the defendant, fuch a proceeding ought 
not to be fuftained, nor fuch a punifhmerigtinfiicted. The lawof na- 
tions is ‘a part of the law of the United States ¢ and the law of nations 
feems to require, thata Confulthould be independent of the ordinary 
criminal juftice of the place where he relides.Vatt..6.2. ce 2s Se 34» 
gd. But that, exclufive of thelegal exceptions, the ptofecation bad not 
been maintained in point of evidence ; for, at was all circumftantial 
and prefumptive, and that'too, in fo flight a. degree, as ought not to 
weigh with a Jury cn fo important amifiue. 2 Hal. H, Pots . 
289. 4 Smol. Hist. Eng. p: 382. in not. eae 
Rawle, in reply, infifted that the offence was indigtable at com- 







"mon Jaw ; that the Confular character of the gefendant gave jurifdic- 


tion to the Circuit Court, aid did not entitle him to an exemption 
from profecution agreeably to the law of nations’; afd that theproof 
wasas ftrong as the mature of the cafe allowed, or the rules, otf evi- 
dence required. In fupport of bis argument he cited the following 
authorities. 4 Bl. Com.’ 142. 144. T Lev., 146. 1° Keb. Bags 
4 Bl.-C. 180. Siras 193+ 4 Bl. C. 2426) Cronin Cire... 3765 
Fost. 128. Leach 204. 1, Dall. Reps 338-1 Side ib Goins - 
goa. Leach 39-. Ld. Ray, 146t. 1 Dalle Rep..gs. “Y 

Tue Court wereof cpimion in the chargey that the offence was: 
indiétable, and that the defendant was not privileged from profecu-. 
tion, in virtue of his Confular eppointment. , ys 

The Jury, after a fhort confultation, pronoungid” the defendant, 
Guilty 5 but ie was afterwards pardoned,..on condition: (asad.have 
heard) that he furrendered his commillion and £eeguatur. 

As tothe queftion of jurifdittion, fee The United States versus 
Worral,-post. eee ae 
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LivinGston ef al. verfus Swanwick. 










"| ve was an action on the cafe, torecover the difference 
upon a ftock contta&t, which Samuel Anderfon, as the 
br 


oker and agent of, the defendant, who refided in rome 
had entered into with the plaintiffs, who refided in New-York, = 
in the following terms :—* I do hereby engage to deliver to ff 
ohn R. Livingflon, Eig. the engagement of Fobn Swanwick, 
{q. of Philadephia, to deliverto F.. R. Livingfton, Efq. afore~: 
faid, one hundred thares of the Bank Stock of the United States, 


on the sth of i” next enfuing, upon receiving from the — 
faid Fobn R. pany pune or. the fame, at the rate of 
twenty-one fhillings and fix pence in the pound. 


| (Signe SAMUEL ANDERSON.” 
NedtYork, rstlge/y, 1791- 


I. On the trial of the caufe, the plaintiffs produced a corref. 
pondence between Andegjon and the defendant, in relation to the 
contract, after it Was made, and then offered Anderfon  himfelf 
as a witnefs, to prove that he had received a verbal authority to 
make the contract, for the defendant ; that he had accordingly 
executed the inftrument, above fet forth; and that there had 
been a punctual compliance with the ftipulations, on the part 
of the plaintiffs. " 

The defendant obje&ted, that Anderfon was nota competerit 
witnefs to prove his own authority ; and that he was interefted 
in the queftion, as he had an action actually depending for his | 
commiffions on makifig the contraét. i 

But, sy THE Court :—The witnefs is competent to prove 
every part of the tranfaction. He is not interefted in the event 
pri) F fuit ; nor can the verdiét, in this cafe, be given in evi- 
dence, upon the trial of the a€tion forthis commiffions. . Ander. 
fon was a known, eftablithed, Broker ; and unlefs he was admit- , 
ted to give evidence of the inftructions he received (which were 
oral in this cafe, and are ufually fo,. in fimilar. cafes) it would 
be impracticable to afcertain the faéts, that are effential to enable 
the Court to decide upon the merits of the controverfy. 

The witnefs was, thereupon, admitted. 


II. Tothe aétion and declaration (which contained five 


Counts) the following exceptions were taken, in the courfe of 2 
the defence. a 


sit 
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tft. That the aétion is brought in the names of Brec i794. 
s mk 


and 7. R. Livingfton, whereas the contraét in writing is 


with 7. 2. Living fon only. so 

ad. That the frj# Count ftates an agreement by Swanwick to 
transfer Stock at a certain day : But the evidengeis only of an 

ment to deliver an engagement for that purpofe. 

3d. That the /econd and fourth Counts ftate an agreement by» 
Swanwick, to deliver an engagement to transfer Stock to F. R. 
Livingfton, or order : But the evidence does not prove that he 
engaged totransfer Stock to the plaintiff’s order. 

ath That the éird Count ftates a contraét being made b 
Anderfon, as the authorifed agent of Swanwick, that Swanwic 
fhould transfer Stock to the plaintiff: But the evidence only 


~ fhews a contra&t by Anderfon, that there fhould be deliveréd to 


the plaintiff an engagement of Swanwick to transfer the Stock. 
gth.. That the 4/4 Count ftates the plaintiff’s attendance at the 
place of transfer; but there is no proof of thefa@. “~.. ~ 
But the exceptions were confidered and over-ruled; in the 
charge to the Jury, of which, in that relpaits the foll is 
the fubftance. 


By rue Court. The objection tothe form of the aétion 


- @ught not toprevail. The contraét is ae by the teftimony , 


of Anderfon, and the written paper is y Gorroborative. At 
the time, then, of forming the contraé, it was perfectly unders. 
food by the parties tranfotting the bufinefs, that Brockho/f and 
7. R. Livingfon were jointly concerned ; and, if the ationchad 
not been inftituced in their joint names, it might have beem 
pleaded in abatement. @ 


Nor is the objection to the variance between the. declaration 
and the written contra&t, op account of the words * or order,” 
being ftated in the former, though not contgined in the latter, 
material in point of law. It was unneceflary to fet forth the 
written contract at all in the declaration; and it is only now of- 
fered as additional evidence to prove the parol bargain between 
the parties. In the cafe ofa Bond, Billof Exchange, or Pxo- 
mifiory Note, there would more weight in the, objection; 
becaufethey are, exclufively, the evidence of the relpedtive 
contracts to which they give exiftence, character, and opera- 
tion ; but the written paper, in the prefent inftance, is of no 
more force, than any other teftimony of its contents would be. 
The words in the declaration muft, therefore, be confidered as 
furplufage, and do not affeét the material parts @F the charge. 


As to the other variances between the contraét as laid, and 
the written contract produced, the fame principles will apply. 
And the non-attendance of the plaintiffs at the place of transfer, 

is 
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2794. is fuflictently excufed by the waiver, whieh has been provedon ~ 
~~ the partof ‘ie defendant: ee, 
Verdi&t, for the Plaintiffs, for 19,400 dollars... ~ 

Lewis, Rawle, Randolph & Dallas for the plaintiffs. E.Tilghs 

man, Ingerfoll, W ilcocks.and Serjeant for the defendant.* a 


<4 


April Term, 1794. 


Prefent Witson and Peters, Suflicess 


F Brodie et al. verfus Vaux et al. 


E queftion in this caufe arofe upon the act of Affembly “ 
’ for recording Mittgages (1 Vol. Dall. Bdit. p. 112, the 

mortgage of the defendants having been recorded after the ex. 
piration of fix Lunar, byt within fix Calendar, months, from the 
date» And rue Court, having compared this, with other 
acts. of the Legiflature, were of opinion, that by the word 
“ months,” Calendar months were intended. 

Lewis §5° Tilghman, fr the plaintiff. Ingerfill, Rawle, &. 
Thomas, for the defendant. 


* 
“ARMSTRONG wer/us Carson’s Executors. 


JUDGMENT having been. obtained in the Supreme 
A Court of the State of New- Fer/ey, an action of debt was 
brought upon it here; and the defendants pleaded mil debent. 

But Bradford contended, that, confiftently with the Federal 
Conftitution Art. 4-f 1; and the act cf Congrefs of 26 May, 
d. 


#790 (1 Vol. Swif?’s pu 5) the piea was inadmiihtle. The . . & 
Conftitution declares that * full faith and credit fhall be givenin 
+ each 


* The defendant's counfel tendered a bill of Exceptions to.the ad- 4 
mitlion of Anderson’steliimony ; and, alfo, to the opinion of the Court ~@ 
on the points flared inthecharge. A Writ of Error was,accordingly, | 
Wrought; but never-profecuted. % 
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* 


each State to the public acts, records and judicial proceedings 1 
© . of every other State”; And the act provides, that thofe records r 


and judicial proceedings, being authenticated im the mode pre- 
feribed, * fhall have fuch faith and credit given to them in every 
Court within the United States, as they have by law or ufage in 
the Courts of the State, from whence the faid¥€écords are, or 
fhall be, taken.” It is a general principle, that a debt cannot be 
denied, without denying the inftrument on which it is founded: 
and the only queftion left open, by the act of Congrefs, is—whe- 
thet the Courts of New-Ferfey would fuftain any other plea 
than nul tie! record, if the prefent action had been brought there. 

Ingerfoll declined arguing the point for the defendant, think- 
ing it clearly againft him. 

Witson, Fuflice:—There can be-no difficulty in this ¢afe. 
If the plea would be bad in the Courts of Neqw- Ferfey, it is bad 
here : for, whatever doubts there might be og the words of the 
Conftitution, the a& of Congrefs effectually removes them; 
declaring in direét terms, that the record fhall have ‘the fame 
effect in this Court, as in the Court from hich it aken, 
In the courts of New-Ferfey no fuch ple Id be fuffained ; 
and, therefore, it is inadmuflible in any Court fitting in Penn/jl- 
vania. 

Bradford them propofed fettling thegntereft; but Warsow,, 

uptice, obferved, that he had had more hen’ € aceafion to ob- 
ject to theCourt’s interpofing,in any form, to afléfs damages. In 
fome States, he faid, it had, indeed, grewa into a pra€tice;-and 
the Courts had in that, and, perhaps, in many other inftauces, 
done the bufinefs which ought to go toa Jury. Lewis teferred 
to a cafe in the Supreme Court of the United States, in which 
this point had been made, tho’ not direétly, decided; but the 
Judge faid, it was not the foundation of the judgment of the 
Court; and that, in his opinion, a Writ of Enquiry was the re- 
gular mode of proceeding.* . “a 

It being fuggefted, however, that the ufage in the State Courts 
was to.enter the judgment ‘generally ; and that the plaintiff 
muft afcertain the debt, and iflue execution at his own peril; 
that mode was adopted on the prefent occafion. , 


Judgment for the Plaintiff. 


April 


bd 


ad 


* 
Fan Bream in the Supreme Ceart of the United 
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April Term, 1795. 
Prefent, Parrerson and Perurs, Fu/ices.. 


Vannorne’s Leffee verfus Dorrance. 





IS was a caufe of great expeétation, involving fevera} 
important queftions of conftitutional law, in relation to, 
the territorial controverfy between the States of Penn/ylvania. 
and Conneffieut. After a trial, which continued for 15 days, — 
the prefiding Judge delivered the following charge to the Jury, 
comprifing a full review of all the important. facts and princie 
ples, that had occ during the difcuffion. | 
PATTERSON, jae. Having arrived at the laft ftage of this 
Tong and interefting caufe, it now becomes the duty of the ~ 
Court to fum up the evidence, and to declare the law arifing 
npon it. A mafggof teffimony has been brought forward in the 
courfe of the trial, the far greater part of which is altogether. 
immaterial, and can be of no ufe in forming a decifion. The 
great points, on which the caufe turns, are of a legal nature; 
they are queftions of law ; -and, therefore, for the fake of the 
parties, as well as for my own fake, they ought to be put ina 
train for ultimate adjudication by the Supreme Court. In the © 
adminiftration of juftice it is a confolatory idea, that no opinion, 
of a fingle judge can be final and decifive; but that the fame 
may be removed before the higheft tribunal for revifion, where, 
if erroneous, it will be reétified. For the fake of clearnefs, 
fhall confider, 
tit. The title of the plaintiff. 
ad. The title of the defendant. 


2 pai om 


sat hs 





I. Lhe Title of the Plaintiff. 


In deducing the title, the plaintiff exhibited: : 

1. The charter or grant from Ch, 2. to William Penn. The 
Jands in queftion lie within the limits of this charter. 

2. *A Deed from the Six Nations to Thomas and Richard Penn, 
To this deed a map js annexed and made part of it, by which, “| 
the land conveyed is accurately delineated, or laid down. This —@ 
mode of procedure is eminently juft and laudable ;.-it furnifhes 
a precedent, which, as far as poffible, ought to be obferved in 

every 
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every transfer of land made by the Indians, as it obvioull tends 
to quiet the fpirit of jealoufy, to remove fufpicion, ow hewore 


impofition and fraud. 
3. *A warrant to futvey fot the proprietors, certain tras of 
land Containing twenty thoufand acres: “et 
4. tSurvey of the above lands. The land itv ontroverfy lies 


“within the Indian deed to the Penns, and is covered by this furv 
5. tLeafe from Thomas t& Richard Pennto Thomas Van Horne, 


for the term of feven years, of lot No. 38, containing one hun- 
dred acres. | ed 

6. Inftruétions to lay out and fell the dands — | 

4. §Allotment to Thomas Van Horne of lot No. 20, contains 
ig 190 acres and go perches. 

8. || Warrant from Richard Penn, heutenant governor, to make 
a fepardte retutn of lot No. 20, to Thomas Van Horne, A {ex 

te return was made accotdingly, and marked on the gene- 

tal furvey of March 177%. 


9. **Patent from Thomas and Fohn Penn to Thomas Van Horne 


for lot No. 20. The confideration money was paid agreeably 
to contraét. ; : 

10. ++Deed from Thomas Van Horne to lius Van Horne, 
leffor of the plaintiff, for lot No.20. __ 

It is in evidence, that this lot was bil upon, fericed, tilled, 
and improved by Van Horne. It is alfoin ence, that Sohn 
Dorance, the defendant, is in pofieflion of, and refides apon, the 
faid lot. 3 

Such is the title upon which the plaintiff refts his eaufe. Tg 
is clearly deduced and legally correct; and, therefote, unlefs 
fufficient appears on the part of the defendant, will entitle the 
plaintiff to your verdict. To repel the plaintiff’s right, andao 
eftablith his own, the defendant {ets up a title. 

uft. Under Conneciicut. 

ad. Under the Indians. ” 

gd. Under Pennfylvania. a 

1. Under ConnePicit. 
_ ‘The title under Connedticut is of no avail: Becanfe the land 
in controverfy is ex-territorial; it does not lie within the chatter 
bounds of Conneéticut, but within the chartet-bounds of Penn- 
flvania. The charter of Corineéficut does not cover ot fpread 
over the lands in queftion: Of courfe no title can be derived 
from Connecticut. Here then the defendant fails. ; 
Il. Under the Indians. 

The Indian deed, under which the defendang claims, bears 

date the i1th of Fuly 1754. It has been @bferved, that this 
Q4 deed 


* soth Octob.1768. + Sth & gth Dec. 1768. $1% March. 1769~ 


§ Feb. & March 1771, || t5th Fen. 17726 Me" a7th Jan. 177% 
tt 15th Nov. 1774« ¢ 7 
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f9 deed is radically defe@tive and fitys shot ined is ppengtas 

OS the face of it; and, particularly, that the hen ae 
‘tion of eR HH. 78 on a razure. Of this, gentlemen, 
ou will j hs the deed will be given to you for infpetion. 
aeeideuies Pitan thet these. sre feseral ways, by Valeo arg 
-deed may be voided or rendered of no effect. One of thef@is 
by razure, addition, interlining, or other alteration, in any ma. 
terial part, if done after its execution. It isthe province of the 9 
jury to detcrmine, whether any fuch alteration was made after 

Biclivery of the deed. 

“ Befides, this deed appears to have been executed,at different 
times ; and not in that open, public, national manner, in which 
the Indiuns fell and transfer their lands. a 

But if the deed was fairly obtained ; if it has legal exiftence, | 
then what is its’ legal operation ? 

By the charter to William Penn, the right of pre-emption ate - 
ada, and was vefted in him, to all the lands comprehended 
within its ‘imits. The Penn family had, exclufvely, the right § 

of purchafing the of the Indians; and, indeed, the Indians — 
red into a ftipulation of that kind. | 


Again, this deed is invalid by the laws of Pennfylvania. The 
Legiflature of Bgun/yl@ania, by an adt pafled ¥ 7th Feb. 105, 
declare; “ That if any perfon prefume to buy any land of at . 
natives, within the limics of this’ province and territories, with. 
e@ut leave from the proprietary thereof,every fuch bargain i 

*chafe thall be void ero no fea. 1 Pion. Laws. Dall. tae} 

By an aé& paffed the rath Feb. 1729—30, it is further ted A 
red; “ That every gift#igrant, bargain; fale, written or verbal 
Gontraét or agreement, and every pretended conveyanee, leafe, 
demife, and every other affurance made, or that thall hereafter 
be made, with any of the Indian natives, for any lands, &e,: 
within the limits of this province, without the order or dire@tion 
of the proprietary or bis commiflioners, fhall be null, voids and 
of no effect.” (1 Pean.Laws. Dalt. Ed.248.) 


_ The land in controverfy, being within the limits of Pennfilva x 
nia, the Connedticud fettlers were, in legal eftimation, trefpaflers 
and intruders. They purchafed the lind without ‘leave,’ be 
entered upon it without right. M 

They purchafed and entered upon the land without the é 
fent of the Legiflature of Conneéficut., ‘True it'is, thatthe” 
giflature of ConneGicut gave a {ubfequent approbation, ‘but this’ 
was poftcrior'to the deed,executed by the Six Nations to Penn, at — 


fort Stanwix, and the principle of relation does not ea 
as to affect third perfons. 


The Saye is, that the Conmetticut fitters derive 1 no | 


title under the Midian deed. 
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. The title which the defendant [ets up under Pennfyluania.” 1795. 
* "This is the keyftone of the defendant’s tithejas one of his cotii se 
‘very properly expreffed it. It required ‘no great { ty to | 
ha Gist dite the Uckendenthipe of fakeibomne ded on 
a law of Pen ia, commonly called the quieting and 
firming a&.” This a6, and the two fublequepe oriesof. a:fab 
ending and a repealing nature, open an’ and. i 
“tant field for difcuffion: In general verditts, it frequently 
comes neceflary for juries to decide upon the law as well as 
facts. To form a corre& judgment, legal: principles mufb be 
taken up and applied, and when this is done imasproper manner, 
it gives Hability to judicial decifions, an@fecurity to'civil 







which |  _ Hence whiformity and certainty; hence the decifions of t 
a “morrow will be like the decifions of to-day; they will run in : 
ence, the fame line, becaufe they are founded on the fame principles. y 
| To aid you, Gentlémen, in forming a verdidt; 1 fhall con- 
OM ate fider : 
onded I. The conftitutionality of the confirming a& ; or, in other , 
right words, whether the Legiflacure had authority to make that at? 
diaus Legiflation is the exercife of fovereign authority. . High and nea 
important powers are neceflarily vefted e Legiflative body;, 
The | whofe ats; under fome forms of government, are irrefiftible 


and fubje& to ne controul. ‘In England, from whence molt of 


1705y our legal pra iples and legiflative “arr are derived, the au- 3 
f a thority of the Parliament is tranfcendant arf has no bounds, 


« The power and junfdition of Parliament, fays Sir Edward 


4 pe . Coke, is fo tranfcendant and abfolute, that it cannot be confined, 

5-} éither for caufes or perfons, within any bounds. And of’this 

ae high coutt, he adds, it may be truly faid, Si antiquitatem Jpedtes, . 

rerbial of vetuftiffina ; fi dignitatem, of} hencagtifimas fe jurifditionem,: 

— . & capacifima. \t has fovereign and uncontroulable authority a e . 
making, confirming, enlarging, re{training, abrogating, repealing, 


reviving, and expounding of laws, concerning matters of all pol- 
| fible denominations, ecclefjaftical or temporal, civil, military, 
s and maritime, or criminal: This being the place where that @bio- | 
; lute defpotic power, which muft in all goveriiments refide fome- 


fjlva where, is entrufted by thé'conttitution of thefe kingdoms. All | 

aflers mifchiefs and grievances, operations and remedics, thatitran- 

and fcend the ordinary courfe of the laws, are within the reach of | 
Rena! this extraordifary tribunal. It can regulate or new m the . 
con Be fucceffion to the crowns as was done in the reignof Heary VIII. = ® 

Le. and Witliam Ul. It can alter the eftablifhed religion of the 

t this’ ,  lanid; as was done in a variety of inftances, in the reigns of 

nn, ae king Henry VIII. and his three children. I¢ can change and 

F fo.. ,  ereate afrefh even the conftitution of the kingdom and of Parlia- 


ao. ments themfelves; as’was done by the aét of union, and the 
en - feveral ftatutes for triennial and feptennial elections.” It can, in 
| , Q q2 | thors 
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fhort, do every thing that is not naturally impoffible ; and there. q 
fore fome have not to call its power, by a figure rather, 
too bold, ‘the omni of Parliament. ‘True it is, that what) 
the Parliament dot, mctenthtiey upon earth can undo.” (1 BL 
Com: 160. : 1 
From “ie paflage it is evident, that, in England, the = * 
becaufe, 





of the Parliament runs without limits, and rifes above controu 
It is difficult to fay what the conftitution of England is; ; 
not being red to written certainty and precifion, it liesenm 
tirely at the mercy of the Parliament: , It bends to every gow ~~ 
vermmental exigency git varies and is blown about by every — 
breeze of legifiative humour or political caprice. Some of the: 
judges in England have had the boldnefs to affert, that an at’ 
of Parliament, made againft natural equity, is void; bit this 
opinion contravenes the general pofition, that the validity of an 
act of Parliament cannot be drawn into queftion by the judicial _ 
department; It cannot be-difputed, and muft be obeyed. The ~ 
power of Parliament is abfolute and tranfcendant; at is omnj- 
potent in the fcale of political exiftence. Befides, in England 
there is no writtend§nftitution, no fundamental law, nothing | 
vifille, nothing zeal, nothing certain, by which a ftatute can— 
be tefted. In America the cafe is widely different: Every State 
in the Union has its conftitution reduced to wriggen exactitude 
and precifion. ™ } 
What is a Conftitution? It is the form of government, deli. i 3 
meated by the mighty hand of the people, in which certain firft @ 
principles of fundamental laws are ¢ftablifhed. The Conftity- 
tion is certain and fixed; it contains the permanent will of the | 
people, and is the fupremg law of the land ; it is paramount to 
the power of the Legiflature, and can be revoked or altered on- 
ly by the authority that made it, - The life-giving principle and 
e death-doing ftroke muft proceed from the fame hand. 
What are Legiflatures? Creatures of the Conftitution; they 
ow@their exiftence to the Conftitution : they derive their pow- _ 
ers from the Conftitution : It is their commiffion ; and, there- _ ~ 
fore, all their aéts muft be conformable to it, or elfe they will be- ~ 
voids» The Conftitution is the work or will of the People them- 
felves, in their original, fovereign, and unlimited capacity. Law 
is the work or will of the Legiflature in their Gerivative and fu- 
bosdinate capacity. The one is the werk of the Creator, and 
she other of the Creature. The Conftitution fixes limits to the 
exercile of legiflative authority, and prefcribes the orbit .within 
which it muft move. In fhort, gentlemen, the Conftitution is 
the fun of the political fyftem, around which all Legiflative, 
Executive,and Judicial bodies muft revolve. Whatever may be © a 
the cafe in other countries, yet in this there can be no doubt, | 9 @ 
that every act of the Legiflature, repugnant to the Conftitutionyy 
is abfolutely.void. | hb 
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made part of the late Conftitution of Pennfylvania, itis declared: 
s That all men have a natural and unalienable right t6 worthip 
Almighty God, according to the dictates of their own ae 
and underftanding ; and that no man ought or of right canbe 
compelled, to attend any religious worfhip, crags or fupport 
any place of worthip, or maintain any miniftry, contrary to, or 

inft, his own free will and confent ; sor can any man, who’ 
acknowledges the being of a God, be juftly deprived or abridged 
of any civil right as a citizen, on account of his religious fenti- 
ments, or peculiar mode of religious worhip; and that no’au- 
thority caf or ought to be, vefted in, or afflumed, by any power 
whatever, that fhall, in any cafe, interfere with, or in any manner 
controul, the right of confcience in the free exercife of religious 
worthip.” ( Dec. of Rights, Art. 2.) 

In the thirty-fecond feétion of the fame Conftitution,. it is or- 
dained; ‘ thatall ele€tions, whether by the people or in general 


In the fecond article of the Declaration of Rights, which wis 17p5- 


affembly, fhall be by ballot, free and voluntary.” (Conf. Penne, 


fea. 32-) 
Could the Legiflature have annulled theffarticles, refpeCting 
religion, the rights of confcience, and eleétions by ballot? 
ly no, Y: to thefe points there was no devolution: of power 5 
the authority “ie purpofely withheld, aud referved by the peo-~ 
ple to themfelves. If the Legiflature had paffed an aét decla- 
ting, that, in future, theré fhould be no trtal by Jury, would 
it have been obligatory? No; It would have been void for want 
of jurifdi€tion, or conftitutional extent of power. \ The'right@ 
trial by Jury is a fundamental law, made facted by the Confti- 
tution, and cannot be legiflated away. The Conftitution of a 


State is ftable and permanent, not to be worked upon by thé’ 


temper of the times, nor to rife and fall with the tide of events; 
notwith{tanding the competition of oppofing interefts, and the 
violence of contending parties, it remains firm and immoveable, 
as a mountain amidft the ftrife of ftorms, or a rock in the océ@lin 
amidft the raging of the waves. I take it to be a clear pofition; 
that if a legiflative act oppugns a conttitutional pri ples the 
former muit give way, and be rejeCted onpthe feore of repiag- 
nance. . I hold it to be a pofition equally clear and found, that, 
in fuch tafe, it will be the cuty of the Court to adhere to, the 
Conftitution, and to declafe the a&t null and void. The Confti- 
tution is the bafis of legiflative authority; it lies at the founda- 
tion of all law, and is a rule and commiffion by which both Le- 
gillators and Judges are to procecd. »It is an important princi- 
le, Which, ih the difcuffion ef quéftions of the prefent: kind, 
ht nevento bedoft fight of, that the Judiciary in this coun- 
ishordinatt uf co-ordinate, branch of the govern- 

‘ SHaving 
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Having made thefe preliminary obfervations, we thall proceed 


a A s h gente the quieting and ¢ and confirmjog a¢t, and tig = 


alidity to the telt of the Conftitution. 
.¢ courfe of argument, the counfel on both fides: relied | 


oe certain parts of the fate Bill of Rights and Contticution of — 
Pennfylvania,. hich I fhall now read, and then refer to them ; 


octalionally in the fequel of the charge. 


(The Judge then read the 1ft. 8th. and 11th articles of ‘the 4 1 


Becliration of Rights; and the gth. and. Sth fe€tions of the 
‘Conttitution of Pennfylvania. sa t Pal. Dail. Edit. Penn. Laws 


2. $5- 6. Go. in the gents: 
rom thefe paflag¢S it is evident ; that the right gf acquiring 
and poflefling property, and having it protected, is one of the 


natural, inherent, and unalienable rights of man. Men have’ 


a fenfe of property: Property is neceffary to their fubfiftence, 
and correfpondent to their natural wants and defires ; its ak 
rity was one of the objects, that induced them to unite in foci- 
ety. No man would become a member of a community, in 
which he could not enjoy the fruits of his honeft labour and in- 
duftry. The prefegyation of property then is a primary objeé of 
* thefocial compact, and, by the late Conftitution of Pennfylvania, 
was made a fundamental iaw. Every perfon ought to err 
bute his proportion for public purpofes and blic eaifhencies 

but no one cam be called upon to ey 0d ee facrifice 
whole property, real and perfonal, for the good of the commu- 
nity, without receiving a recompence in value. ‘This would be 
laying a burden upon an individual, which ought to be fuftained 
by the focicty at large. ‘The Englif hiftory does not furnith an 











inftance of the kind; the Parliament, with all their boaftedom- =f 


nipotence, never committed fuch an outrage on pve property; 
and if they had, it would have ferved only to difplay the danger. 
ous nature of igrilbeciead authority ; 3 it would hive been’ an exer- 
cife of power and not of right. Such an aét would be a mon- 
iter i in legiflation, and fhock all mankind. ‘The legiflature, there- 
fore, had no authority to make an act divefting one citizen of 
his freehold, and vefting it in 7: without a juft compen- 
fation. It is inconfiftent with rinciples of reafon, juftice, 
and moral reétitude’; it is jotanpatibe with the comfort, peace, 
and happinefs of mankind ; it is contrary to the principles of fo- 
cial alliance in every free government; and, laftly, it is contra- 
ry both to the letter and fpirit of the Conftitution. _ In fhort, it 
is what every one would think unreafonable and unjuft in his 
ownecafe. ‘The next ftep in the line of “~progreflion i isy Whether 
the Legiflature had sucht Ba» an wm div gne citi- 


zen of his freehold and welling & rn gnother, « even 
fation. That the Lisilecan on Crain emergehcie ‘ney 
mos to exercife ghis- high power, his been urged the 


x 
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nature of the focial compaét, and from the words of the Confti- ryps. * 
tution, which fays, that the Houfe of Reprefentatives hall have V--w 
‘all other powers neceffary for the Legiflature of a free ftate or 
‘commonwealth ; but they fhall have no power to add to, ie, , 
abolith, or infringe any part of this Conftituti The co : 
‘of reafoning, on the part of the defendant, may"@e comprized@in - 
‘afew words. The defpotic power, as it is aptly called by fo 
‘writers, of taking private property, when ftate neceflity requires; 
“exifts in every government; the exiftence of fuch power is.ne- 
‘ceflary ; government could not fubfift without it; and if this 
be the cafe, it cannot be lodged any whire with fo much fafe- 
‘ty as with the Legiflatuye. ‘he prefumption is, that they will 
not call it into exercife except in urgent cafes, or cafes of, the 
firft neceflity. There is force in this reafoning. It is, howe- 
ver, difficult to form a cafe, in which the neceflity of a ftate can 
be of fuch a nature, as to authorift or excufe the feizing of land- 
ed property belonging to one citizen, and giving it to another 
‘citizen. It is immaterial to the flate, in which of its citizens 
the land is vefted ; but it is of primary importance, that, when 
vefted, it fhould be fecured, and the propfietor protected im the 
enjoyment of it. ‘The conititution encircles,‘and rendersit an | 
holy thing. We muft, gentlemen, bear conftantly in mind, that 

_ the prefent isfif-cafe of landed property ; vefted by law in one 

‘fet of citizens, attempted to be divefted, for the purpofe of 
vefting the fame property in another fet of citizens, It cannot 
be aflimilated to the cafe of perfonal property taken or ufed in 
time of war or famine, or other extreme neceflity; it cann 
afhimilated to the temporary poficflion of land itfelf, on a prefling 
public emetgency, or the [pur of the 6ccafion. In the latter cafe 
there is no change of property, no diveftment of right; the title 
remains, and the proprietor, though out of poffeffion fgr a while, 
is {till proprietor and lord of the foil. The pofleihion grew out 
of the occafion and ceafes with it: ‘Then the right of neceflity 

js fatisfied and at an end; # docsnot affeét the title, is tefhpo- 
rary in its nature, and cannot exift forever.. The conftitution ex- 
prefsly declares, that the right of acquiring, poffefling, .and_pro- 

teéting property is natural, inherent, and unalienable. Wis a 
rightynot ex gratia from the legiflature, but ex debito from the 
conftitution. It is facred; for, it is furth€r declared, that the le~ 
giflature fhall-have no power to add to, alter, abolith, or infringe 
any partof, the conftitution. The conftitution is the origin and 
meature of “legiflative authority. It fays to legiflators, thus far 
re thall go and no. further.~ Not @ particle of it thould be tha- 

fH; nota pebbleof it fhould be removed. Innovation is dan- 

-gerous. One incroachihent leads to another; precedent gives 

_ birth to precedent; what hag been done may be done again ; 
thus tadical principles are generally bro&@n in upon, and 9 con- 
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ftitution eventually deftroyed.. Where is the fecurity, where th | | 
imyiolability of property, if the legiflature, by a private aQ, affegte va 7 


ing particular perfons only, can take land from one citizen, 9 
who acquired it legally, and veft it in another? ‘The ¢. = 
pric propeériy are regulated, protected, and governed by gen¢. 
Seeknone, sa tbh laws ; fand decided upon, by general 
own, and eftablifhed tribunals} laws and tribunals not made 
and created on an inftant exigency, on an urgent cmergency, to 
ferve a prefent turn, or the intereft of amoment. Their ope : 


tion and influence are equal and univerfal ; they prefs alike on ie : 


ally Hence fecurity fafety, tranquillity and peace. One 
man is not afraid of another, and no man afraid of thodegiflature, 
It is infinitely wifer and fafer to rifk fome poflible mifchiefs, than 
to veft in the legiflature fo unneceffary, dangerous, and enormous 
a power as that which has beén exercifed on the prefent oceafi. 
on; a power, that, according to the full extent of the argument, 
is boundlefs and omnipotent: For, the legiflature judged of the - 
neceflity of the cafe, and alfo of the nature and value of the 
equivalent. 
Such a cafe of negeffity, and judging too of the compenfa. 
tion, can never occurin any nation. Singular, indeed, and uns 
toward muft be the ftate of things, that would induce the Le. 
giflature, fuppofing they had the power, to diveft one individual 
of his landed eftate merely for the putpofe of véfting it in ano# 
ther, even upon full indemnification ; unlefs that indemnificas 
tion be afcertained in the manner which I fhall mention here 
after. 
But admitting, that the Legiflature can take the real ‘cftate of 
A. and give it to B. on making compenfation, the principle and 
feafoning upon it go no further than to fhew, that the Legifla- 
ture are the fole and exclufive judges of the neceffity of the cafe, 
in which this defpotic power fhould be called into aétion. Is 
cannot, on the principles of the fogial alliance, or of the Contfti- 
tution, be extended. beyond the péint of judging upon every ex- 
iting cafe ‘of neceffity. The Legiflature declare and ena@y 
that fuch are the public exigencies, or necefiitics of the Stare, 
as to authorife them to take the land of A. and give it to B.; 
the di€tates of reafom and the eternal principles of juftice, as 
well as the facred pripcipleswf the focial contract, and thie Con- 
ftitution, direét, and they accordingly declare and ordain, that 
A. fhall receive compenfation for the land. “Bur hete the Le- 
giflature muft ftop ; they have run the full length of their autho- 
rity, and can go no further: they catmot conftitutionally de- 
termine upon thé amount of the comperifation, or value of the 
land. Public exigencies do not tequire, necefity does not de- 
mand, that the Legiilature fhould, of themfelves, without the 
participation of the pgoprictor, @r intervention of a jury, 7 





Cixcurr Gourt, Pennfyloania Dittri&. 


| the value of the thing, or afcertain the amount of the compen- 1795. 
- fation to be paid for it. This can conftitutionally be effedted warn 
only in three ways. 
1. By the partics—that is, by flipulation between the — ; 
ture and proprietor of the land. ‘ 
2. By commiffioners mutually elected by the»partics. 
3. By the intervention of a Jury. ‘ 
The compenfatory part of the act lies in the ninth feétion. 


PEPSAEOR 3 


‘s 


Be 


« And whereas the late proprietaries, and divers other perfong_ 
hhave heretofore acquired titles to parcels of the land aforefaid, 
agreeably to the laws and ufages of Pennfjivania, and. who will 
be deprived thereof by the operation of this aét, and as juflice 

mires, that compenfation be made for the lands, of which 
they thall be thus divefted; and ag the State is pofleffed of other 
jands, in which an equivalent may be rendered to the claimants 
under Penn/ylvania, and as it will be neceffary, that theirclaims 
fhould be afcertained by a proper examination: Be it therefore 

enacted, by the authority aforefaid, That all perfons having, 
fuch claims to lands, which will be affeéted by the operation of 
this act, fhall be, and they are hereby required, by themfelyes, . 
guardians, or other lawful agents, within twelve months from 
the pafling of this act, to prefent the fame to the Board of Pro- 
perty, therein ‘¢learly defcribing thofe lands, and ftating the 
grounds of their claims, and alfo adducing the proper proofs, 
not only of their titles, but of the firuations, qualittes, and va 
lues of the lands fo claimed, to enable the Board to judge o 
the validity of their claims, and of the quantities of vacant lands 
r to be granted as equivalents. And for every.claim, which 
fhall be admitted by faid Board, as duly fupported, the equiva- 
lent, by them allowed, may be taken either in the old or new 
purchaie, at the option of the claimant ; and warrants, and pa- 
tents, and all other acts of the public offices relating thereto, 
fhall be performed free of expence. The faid Board thall alfo 
allow fuch a quantity of vacant land, to be added to fuch equi- 
ent, as fhall, in their judgment, be equal to the expences, 
which muft neceffarily be inturred in locating and furveyin 
the fame. And that the Board of Property: may, in every oe 
obtain fatisfactory evidence of the quality aud value of the land, 
which fhall be claimed as aforefaid, under the proprietary, title, 
they may require the commiffioners aforefaid, during their fit- 
ting in the County of Luzerne, to make the’neceflary enquiries, 
by the paths or afhrmations of lawful witneffes, to afcertain thofes ~ 
points; and it fhall be the duty of thé faid commiflioners to en- 
quire and report accordingly.” (A& of Penn. 25th March 1789. 
Jeti. 9. M j 
{n this feQion two things are worthy of -gonfideration, 
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1. The mode or manner, in which compenfation for the hod 


err is to be afcertained. 


2..The nature of the compenfation itfelf. 


Pennfylvania claimants are dire€ted to lay their claims % 


to the Board of Property—and what is the dto do there. 
: ? Why, it is, 


. To judge of the validity of their claims. 


2. To afcertain, by the aid and through the medium of com, 0 


miflioners, appointed by the Legiflature, the quality and value 
of the land. 

3- To judge of the quantity of vacant land to be granted as 
an equivalent. 

This is not the conftitutional line of procedure. I have ale 
ready obferved, that there are%but three modes, in which mat.’ 
ters of this kind can be conduéted confiftently with the princi- 
ples and fpirit of the Conftitution, and fogjal alliance. The firft 
of which is by the parties, that is to fay, by the Legiflature and: 


proprietor of the land. Of this the Briti/ hiftory prefents an 


ullufttious example in the cafe of the Ile of Man. 
« The diftinct jurifdiGion of this little fubordinate royalty 
being found inconvenient for the purpofes of public haa and 


for the revenye (it affording a commodious afylum for debtors, — 


outlaws, and fmugglers) authority was given to*the treafury, by 
ftatute 12. Geo, I. c. 28, to purchafe E intereft of the then 


Bets for the ufe of the Crown; which purchafe was at 
ength compleated in the year 1765, and confirmed by ftatutes 
5 Geo. II. c. 26 and 38, whereby the whole ifland and all its 
dependencies, fo granted as aforefaid (except the landed pro- 
perty of the Athell oe their manerial rights and emoluments, 


and the patronage of bifhopricks, and other ecclefiaftical benefi-. 
ces) are unalienably vefted in the Crown, and fubjeéted to the 
regulations of the Briti/b excife ind cuftoms.” 1 B/. Com. 107. 

Shame to American legiflation ! ®* That in England, a limited 
monarchy, where there is no written conftitution, where the P 
Jiament is omnipotent, and can mould the Conftitution at olde 
fure, a more facred regard fhould have been paid to property, 
than in America, furtounded as we are with a blaze of political’ 
illumination; whereghe Legaflatures are limited; where we have: 
republican governments, and written Conftitutions, by which 
the protection and enjoyment of property are rendered invio- 
Jable. 

The cafe of the Ifle of Man was a fair and honorable ftipula- 
tion ; it partook of the fpirit and effence of a contract ; it was « 
itee and mutual ; and was treating with the proprietors on equal 
terms. But if the bufinefs:cannot be effeCted in this way, then 
the Value of the landyintended to be taken, fhould be afcertain- 
e# by commiflioners, or perfons mutually elected by the parties, 

oF 


Ae 
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| @r by the intervention of the Judiciary, of which a Juryisa 1795. 

_ vomponent part. In the firft cafe, we approximate nearly toa Wan 
_ *eontraét ; becaufe the will of the party, whofe property is to be 
affected, is in fome degree exercifed; he has a choice; higown 
- gé co-operates with that of the Legiflature. In the fe; 
’ there is the intervention of a court of law, or, im other bes om 
' a jury is to pafs between the public and the individual, who 
after heating the proofs and allegations of the parties, will, by 
their verdict, fix the value of the property, or the fum to be 
paid for it. ‘The compenfation, if not agreed upon by the par- 
ties or their agents, muft be afcertained by a jary. ‘The inter- 
pofition of a jury is, in fuch tafe, a conftitutional guard upon 
property, and a neceflary check to legiflative authority. It is a 
ties between the individual and the legiflature, and ought ne- 
ver to be removed ; as long 4s it is pteferved, the tights of pri- 
yate property will be in no danger of violation, except in cafes 
of abfolute neceffity, or great public utility. By the confirming 
att, the value of the land taken, artd the value of the land to be 
paid in recompenfe, are to be afcertaitied by the Board of Proper- 
ty. And who are the perfons that conftitute this board? Men 
_ appointed by one of the parties, by the Legiflature only.” The 
perfon, whofe property is to be divefted and valaed, had no vo- 
lition, no choige, no co-operation in the appointment; and be- 
fides, the other conftitutional guard ypon propetty, that of 4 
jury, is removed and done away. The Board of Property thus 
conftituted, are authorifed to decide upon the value of the land 
to be taken, and upon the value of the land to be given by way 
of equivalent, without the participation of the party, or the in- 

tervention of a jury. 

2. The nature of the comipenfatiori. ; feet 

By the aét the equivalent is to be im and. No juft com- 
penfation can be miade except in money. Money is a commor 
fiandard, by comparifon with which the value of any thing may 
be afcertained. Itis not only a fign which reprefents the re- 
Spective valucs of commodities, but is an univerfat medium, 
eafily portable, Hable to little variation, and readily exchanged 
for any kind of ptoperty. Compenfation is a recompence im 
value, a guid pro guo, and muft be in money. True itis, that 
jand or amy thing ¢lfe may be a cimpenfation, but then it muft 
be at the ele&tion of the party ; it cariwot be forced upon him. 
His confemt will legalife the aét, and makeit valid ; nothin 
fhort of it will have the effe€t It is obvious, that ifa jury pafs 
upon the fubject, or value of the property, their verdi€t muff 
Se in money. 

To clofe this part of the difcourfe: It is contendedpthat the 
Legiflature muft judge of the neceffity of imterpofing their def 
potic authority ; it is a right of neceffityiypon which no other 
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le 
power in government’ ean decide ; That no civil inftitution ig — 
perfect ; and that cafes will occur, in which private property — 


Be i#fo. But then it muft be upon completé indemnification to ~ 
the individual. » Agreed : But who fhall, judge of this? Did J 


there alfo cxift a ftate neceffity, that the Legiflature, or “@ 


_ 


perfons folely appointed by them, muft admeafure the com. 3 


penfation, or value. of the. lands feized and taken, and the ~ 


validity of the title thereto? Did a third ftate neceffity ex. 9 


ift,. that the proprietor muft take land by way of equiva- — 
lent for his land? And did a fourth ftate neceflity exift, 


fd as 


that the value of this land-equivalent muft be adjufted by the ~ 3 


board of property, without the confent of the party, or tHe inter=- — 
ference of a Jury? Alas!» how neceflity begets neceflity, 
They rife upon eachotherand become endlefs. ‘The proprie« 
tor {tands afar off, a folitary and unprotected member of the 
community, and is ftript of his property, without his confent, 
without a hearing, without notice, the value of that pro 
judged upon without his participation, or the imtervention of a 
Jury, and the equivalent therefor in lands afcertained in the © 
fame way. If this be the Legiflation of a Republican Govern." — 
ment, in which the prefervation of property is made facred by 
the Conftitution, I afk, wherein it differs from*the mandate of 
an Afiatic Prince 2 Omnipotence in Legiflation is defpotifm. 
According to this doétrine, we have nothing that wé can call our 
own, or are fure of for a moment ; we ate all tenants at will, and 
hold our landed property at the mere pleafure of the Legiflature, 
Wretched fituation, precarioustenure ! And yet we boaft of 
property and its fecurity, of Laws, of Courts, of Conftitu- 
tions, and call ourfelves free! In fhort, gentlemen, the con- 
firming act is void; it never had Contftitutional exiftence ; it 
is a.dead letter, and of no more virtue or avail, than if it never 
had been made. 

IL. But, admitting the confirming act to be Conftitutionag 
and valid, the next fubject of enquiry is, what is its operation, 
or, in other words, what conitruction ought tobe put upon it. 

It is contended, on the part of the defendant, that on the 
palling of the a&, the cflate was divefted from the? Penn- 
fylvama claimants, and inftantly vefted in the Conneéficut fettlers, * 
‘Lo decide wpon this queftion, it will not.be amifs tojlay down 
a rule or two ofexpofition, applicable to the 2c under confidera- 
tion. ; 

A ftatute fhall never havean equitable conftru@tion in order * ” 
to overthrow or. diveft an eftate. 

Every flatute, derogatory to the rights of property, or that 
takes away the eitate ef a citizen, ought to be conftrued ftrictly. 
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Let us teft this aét by the foregoing rules. The a& is entitled, 1795- : 
called Conneficut claimants, the lands by them claimed within 


@ An act, for afcertaining and confirming to certain perf 


the county of Lugeérne, and for other purpofes therein Men- 
tioned,” and was pafied the 28th of March, 1787. 

‘The firftyfive feétions, being material in the difcuffion of 

this part of the fubje&t, run in the following words. 
( Here the Fudge read the Law.) 

The aét requires, " 

That the Conneéicut fettlers fhall prefer their claims to th 
commiffioners. 

That they fhall fupport their claims by reafonable proof. 
That the commiffioners fhall adjudicate upon or confirm the 
claims. 

That they fhall have the lots, to which elaims are fet up 


‘and admitted, furveyed; that they fhall make return, Of their 


furveys and their book of entries to the Supreme’ Exccutive 
Council, who fhall caufe patents to be iffued for their con- 
firmation, andgeach patent fha!l! comprehend all the parcels 
of land, which are to be confirmed to the fame claimant, to 
whom, by the return. of the commiflioners, the fame fhall be 
found to belong. ‘ 

The mere offering or prefenting of the claim is not fufficient. 
It muft be fupported by reafonable proof, and afcertained, and 
eftablifhed by the Commiffioners. ‘Thefe acts muft be perfor- 
med before the eftate paffes out of the Pennfylvania claimants, 
and is, vefted in the Ccnneéficut fettlers. They are antecedent 
aéts, and in nature of a condition precedent. Now conditions 
precedent are fuch as muft happen or be performied before the 
eftate can veit or be enlarged; they admit of no latitude ; they 
mut be ftrictly, literally, and punctually performed. Itisa 
known maxim, that where the eflate is to arife upon a condi- 
tion precedent, it cannot veft till that condition is performed ; 
and this has been fo ftrongly adhered to, that evén where the 
condition has become impofiible, no eftate or intereft grew 
thereupon. Where a condition copulative precedes an eftate, 
the whole muft bé performed before the eftate can arife ; or 
where.an a€t is previous to any eftate, and that att confifts of 
feveral particulars, every particular muff" be performed before 
the eftate can veft or take effect. Co. Lit. 206, 218. "1 Mtkh.i974. 
376. Com. Rep. 732. : >... 

The eftate of the Pennfylvania claimants was. not divefted on 


» the pafling of the a&; it was not divefted on prefenting the 


claim on the part of the Connedficut feitlers. Other aéts-were 
previoufly neceflary, and, in particular, the commiffioners muft 
pafs upon and confirm the claim, before theeftatess divefted'from 
the one party and vefted in the other. ‘Thefe things precede, 
and 
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1795. and mult be done before any eftate can veft in. the defendant ybug 

-~ they have not been done, and therefore the eftate remains in the © 

plaintiff. This conftruction correfponds with the meaning aiid — 

fpirit, the tendency and f{cope, of the act itfelf. Theintention — 

of th Legiflature was to veft in Conneéticut’ claimants of a par- ~ 
ticular detcription a perfeét eftate to certain lands ip the Cour. 
ty of Luzerne; but then it was upon condition ; if was to ope- 
rate upon, fecure, and fanétify, fuch claims only as fhould be — 
admitted and afcertained, approved and eftablifhed, by theCom. * 
inifioners. This is further evident from the powers and funcs 
tions of the commiffioners, who were to enquire, examine, hear © | 
proofs, &c. refpe€ting the claims; and for what purpofe? 
Why, that they might admit and approve of fuch as were fup, “9 
ported by fatista€tory evidence, and make return thereof to the 
Executive Council, who fhould thereupon caufe patents to be © 
iffued for their confirmation. Until the commiflioners had dew 
cided in favor of a claim, it remained in flatu quo; the a& did “9 
not cover and protect it. Further, if the a€t will admit of 
two conftructions, that one certainly ought to be.adopted, which 
is in favor of the legal owner, and which will not diveft his 
eftate, till the terms fpecified in the act fhall have been fully 
complied with. When the Legiflature@imdertake to give away E 
what is not their own, when they attempt to take the pro. * 
perty of one man, which he fairly acquired, and the general | 
law of the land protects, in order to transfer it to another, even 
upon complete indemnification, it will naturally be confidered ‘ 
as an extraordinary act of legiflation, which ought to be viewed 
with jealous eyes, examined with critical exactnefs, and fcruti- 
nized with all the feverity of legal expofition. An aé of this 
fort deferves "no favor ; to conftrue it liberally would be finning 
againit the rights of private property. 


Sy 
ey. 
ni 


Befides, it was the manifeft intention of the makers of the 
a€t, that a juft compenfation fhowld be made in land, to the 
Pennfylvani& claimants ; upon this principle the aét proceeds 5 
and therefore, if itappear, that fuch compenfation cannot bé 
made, or that it is very dubious, whether it can be effected, the 
Court ought not to give {uch a conftruction,as will deprive the 
owner of hisettate, with little or no profpeét of being recom- 
pénfed in value. If "either party ought to be driven to the nex 
ceflity of controverting the queftion with the ftate ef Pennfyl- 
vania, tought to be the Conneéicut f:ttlers, who have no legat 
title to the land, and not the Penn/y/vania claimants, in whom is 
vefted a good eftate at law. a) 

Deeming the conftru€tion, which has been put upomthe a&, 
to be the found one, it precludes the enquiry, how far a patent 
ef confirmation was ncceflary to fubftantiate the claiin of ‘the , 

. defendant , 
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q . defendant, fo as to render it available in a court of common 1796. 
> lw. : 7 an ad 
' Ill. The nature and operation of the fufpending act. 


pe “F  This a€ was patil the 29th of March, 1788, andis asfol- 
‘oun. ; . 

ope- (Here the Fudegyread the ait at large. ) 

d be 


This act was paffed before the adoption of the Conftitution 
@ ~of the United States, and therefore is not affeéted by it. If the 
“§  Legiflature had authority to make the confirming act, they had, 
alfo, authority to fufpend it. ‘Their Conftitutional power reach- 





pe i  edto both, or to neither. Bythe act of the 28th of March 
ee . a 1787, the commiffioners were to afcertain and confirm the 


claims of the Conneéticut fettlers, wpon the doing whereof the 


t Ps eftate, if the law was Conftitutional, would become vetted in 
did them. This has not been done ; the claim inthe prefent in- 
: a —@  ftance has not been afcertained and confirmed ; and as this a& 
hick = fafpends or revokes thefe afcertaining and confirming powers, 


it never can be done. Of courfe, there is an end of the bufi- 


: ~ nefs. The parties are placed on their original ground ; they 
a are reftored to their priftine fituation. * 
wy a IV. After the opinién delivered on the preceeding queftions, 
pro- ae : , ™ ; 

it is not neceffary to determine upon the validity of the repealing 


cra law. But it being my intention in this ~~ to decide upon 
ty all the material points in the caufe, in order that the whole may, 
Fee $B & at once, be carried before the Supreme Judicature for revifion, 


red Ifhall detain you, gentlemen, a few mintutes. only,' while I 
he juft touch upon the Conftitutionality of the repealing act. This 
hin aét was pafled the 1ft of April 1790 : The repealing part is as 
ng 4 follow 3. oe . 
, , (Here the Judge read the 1ft and 2d fe€tions of the act. 
i | See 2 Vol. Dall. Edit. Penn. Laws. p. 786.) 
ds 5 This aét was made after the adoption of the Conftitution of 
be _ the United States, and the argument is, that it is contrary to it. 
the 1. Becaufe it is an ex poff facto law. 
the 2. Becaufe it is a law impairing the obligation of a contract. 
m- 1. That it is an ex pof faétc law. But what is the fact? Tf 
nes making a law be a faét within the werds of the Conftitution, then 
hls nolaw, when once made, can ever be repealed. Some of the 
rad Conneficut fettlers prefented their claims to the commiffioners, 
ig who received and entered them. ‘Thefe are fa&is. But are 
+.B. © they faéts of any“avail ? Did they give any right or veft any 
%, eftate ?. No—whether done or not done, they leave the par- 
nt ties juft where they were. ‘They create no intereft, affect no 
he . title, change no property, when done they are ulelefs and of 
ot _ po efficacy. Other aéts were neceflary to be performed, but 


hefore 


. 
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1795. before the performance of them, the law was fufpended and” 
Lev then repealed. a 
2. It impairs the obligation of a contract, and is therefore 
void. If the property tothe lands in nee had been veft- ‘— 
edin the State of /ennfjlvania, then the ature would have ~ 
had-the liberty and right of difpofing or granting them towhom | 
they pleafed, at amy time, and in anner. Ovefpublic pro- — 
perty they have a difpofing and lling power, over private ~ 
property they have none, except, perhaps, in certain cafes, and 
thofe under reitzi€tions, and except alfo, what may-arife from 
the enactment and operation of general laws rcfpecting propers — 
ty, which will affect themfelves as well as their conflituents, — 
But if the confirming a& be a contraé& between the Legifla. 
ture of Penn/jlvania and the Conneéticut fettlers, it muft be res 
gulated by the rules and principles, which pervade and govern 
all cafes of eontraéts ; and if fo, itis clearly void, becaufe it 
tends, in its operation and confequences, to defraud the Penu= ~ 
fylvania claimauts, who are third perfons, of their juft rights; ~ ie 
rights afcertained, protected, and fecured by the Conftitution — 
and known laws of the land. ‘The plaintiff’s title to the land in 
queftion, is legally derived from Pennfylvania ; how then, on 
the principles of contract, could Penn/jliania lawfully difpofe 
of it to another? As a contract, it could convey no right, 
without the owner’s confent ; without that, it was feudal 
and void. 

I fhall clofe the difcourfé with a brief recapitulation of its 
leading points. 

1. ‘The confirming aé is unconftitutional and void. It was 
invalid from the beginning, had no life or operation, and is pres 
cifely inthe fame itate, as if it had not been made. If fo, the 
plaintiff’s title remains in full force: 

2. If the gonfirming aét is conftitutional, the conditions of, 
it have not been performed ; and, therefore, the eftate conti- 
nucs in the plaintiff. 

3- The confirming aé has been fufpended—and 

4- Repealed. 

The refult is, that the plaintiff is, by law, entitled to recover 
the premifes in queftion, and of courte to your verdict. 


Verdi for the Plaintiff.* 
The 


* Writ of Error was brought on the Judgment jp this cafe, and is; 
now depending in the Supreme Court. . 
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The Unrrep States verfus Guinet, ef al. 
£ 


eft. | 
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HIS was an indiétment againft Etienne Guinet and Fobn 
Baptift Le Maitre, for a mifdemeanog in fitting out and 
_ arming Les Fumeaux (The Twins) in the port of Philadelphia,toy 
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a be employed in the fervice of the Republic of France, againfe —~— 
Der Great Britain, both powers being at peace’ with the United 
nts. 3 States. Theat on which the indi€tment was founded, con- 
fla; oe tained the following fe€tions : 

rea Sec. 3. And be it further enafled and declared, That if any 
em = perfon fhall, within any of the ports, harbours, bays, rivers, or 
ie oe other waters of the United States, fit out and arm, or attempt 
mai to fit out and arm, or procure to be fitted out and armed, or 
ts 5 fhall knowingly be concerned in the furnifhing, fitting out or arm- - 
ion. ing of any fhip or veflel, with intent that fuch thip or veffel thall 
itn oe be employed in the fervice of any Foreign Prince or State, to 
on cruife or commit hoftilities upon the fubjeéts, citizens or pro- 


ole ; perty of another Foreign Prince or State, with whom the Unit- 
ht toe ed Letes are at peace, or fhall iflue or deliver a commiflion 
ti within the territory or jurifdiGtion of the United States,for any 


“= fhip or veffel, to the intent that fhe maybe employed as afore- 
it. faid, every fuch perfon, fo offending, fhall, upon conviction, 
» be adjudged guilty of a high mifdemeanor, and fhall be fined 
ee and imprifoned, at the difcretion of the Court in which the con 
ie. viction fhall be had, fo as the fine to be impofed thall in no cafe «! 


ee be more than five thoufand dollars, and the term of imprifon- 

‘- ment fhall not exceed three years; and every fuch fhip or veffel, 
with her tackle, apparel, and furniture, together with ‘all mate- 
tials, arm¢, ammunitions, and ftores, which may have been pro+ 
cured for the building and equipment thereof, fhall be forfeited 

one half to the ufe of any perfon who fhall give information of 
, the offence, and the other half to the ufe of the United Stater. — 
. Sec. 4. And be it further enaéted and declared, That if any 


of ; 
tis 


. a perfon fhall, within the territory or jurifdi€tion of the United 

States, encreafe or augment, or procure to be encreafed ot aug- 

mented, or fhall be knowingly COME Ene or aug- 
we menting the force of any thip of war, cruifer, or other armed 
. veflel, which, at the time of her arrival within the United States, . 
Se - was a fhip of war, cruifer or armed veffel in the fervice of a. 


Foreign Prince or State, or belonging to the-fubjects or citie 
vens of fuch Prince or State, the fame being at war with ano- 
ther Foreign Prince or State with whom the United States are at 
peace, by adding to the number or fize of guns of fuch veffel 
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repared for ufe, or by the addition thereto of any equipment 7 
folely applicable to war, every fuch perfon fo offending mm | : 
upon conviction, be adjudged guilty of a mifdemeanor, > 
fhall be fined and imprifoned at the difcretion of the Court, in 
which the conviétion {hall be had, fo as that fuch fine fhall not 
exceed one thoufand dollars, nor the term of imprifonment be 
more than one year. 


The indi@ment was pee. ee upon the 3d feétion. Guinea. % 


var | was apprehended ; 
guilty. 


The material faéts that appeared in evidence, upon trial, were 
thefe: Les Fumeaux entered at the port of 
the month of » laden with fugar and coffee, from 
Port-au-Prince; and on her-arrival fhe mounted four guns and 
two fwivels. ‘The veffel, it feemed, had originally been a Brie 
tifb cutter, employed in the trade to the coaft of Guinea ; and 
had ten port-holes on each fide, though only four were actual- 
ly open, at the time of her arrival, to accommodate the four guns, 
thes mounted. Soon after, a Frenchman applied to a fhip-car- 
penter to repair the veflel, which was in a very rotten flate;  — 
and, after fome difficulty, a bargain for that purpofe was ftruck; *— 
but the carpenter declared he would only open the number of | 
ports (twenty) which were pierced when fhe came into port; 
and in all other refpeéts fit her for a merchant-fhip. At- the 
time of repairing her, fhe was owned in fhares by Le Maitre, 
the original owner, and feven other Frenchmen. The twenty 
ports being opened, and the other repairs of the veflel proceed- 
ing rapidly, the Government inftituted an enquiry into the 
fubjet, in order to afeertain the nature and defign of her 
equipments. On examination, the mafter Warden found the 
veflel in great forwardnefs, her twenty ports open, her upper 
deck changed, &c. and four iron guns on carriages, with two 
f{wivels, were lying on the adjoining wharf. He, therefore, defir- 
ed the carpenter to defift from pe. any further on thevef , 
fel, and made a report on the fubjeét, to the Secretary at War 5 


-s, 


who directed, that all the recent equipments of a warlike nature ; 


fhould be difmantled, and the veffiel reftored to the ftate ia 
which fhe was when fhe arrived: The mafter Warden, ac- 
cordingly, caufed the port-holes to be fhut up, and even refuf- 
ed to allow any ringbolts to be fixed in the veffel. A few days 
before the left. the port a witnefs faid he faw four guns in her 
hatch-way ; the carpenter who repaired her {aid fhe cartied with 
‘her from the wharf, the four guns and two fwivels that the had 
brought in ; and, according to the Cuftom-Heufe Entry, fhe fail- 
ed from the city in ballaft, having nothing in her hold but pro- 
vifions, water-caiks, and -wood-for the fhip’s ufe. It had been 
faid, at one-time, that fhe was to carry flour ; at another time = 


, being arraigned, he pleaded not 


hiladelpbia, in | 


. & 


. ce. 
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" fhe was to carry paffengers ; and Guinet had told the thip car- 


penter that the would be advertifed on freight. She failed in 


the middle of the day, and fome of the workmen went down — 


in her as far as League- Ifland. 


* Tt appeared, likewife, that fhe came to, at Wilmington ; that — 


an apprentice to the Pilot on board of her, was left behind in 
order to carry on fome guns, cordage, and bedding ; that ac- 
cordingly, he, in company with his mafter, (who had returned 


from Wilmington, after piloting the veflel thither) two or three 


Frenchmen that belonged to the veflel, and two black boys, car- 
ried and delivered on board, three or four carriage guns ; that the 
witnefs (who did not go on board) faw no appearance of other 
guns, which he could have done, though it was dark, had 
there been port-holes and the guns run out; that the Pilot boat’ 
returned to Philadelphia the fame night, for the putpofe of carry- 
ing to the fhip fome of her crew, and two or hogtheads ; - 
that the hogtheads were put on board the Pilot-boat the next 
day, and being there opened were found to be filled with a num- 
ber of little kegs, the contents of which were unknown ; that at 
the fame time twenty or thirty mufkets, a number of lanterns, 


cans, &c. were put on board ; that the whole of this. tranfac- _ 


tion took place in the night time, between 1o and 11 o’clock ; 
and that, during the fame night, the Pilot-boat, with three or 
four Frenchmen on board, pufhed from the wharf, and failed 
down to Wilmington, where the veficl ftilllay; that the things 
brought in the Pilot-boat being put on board the fhip, the got 
under weigh and proceeded to Reedy- land; that there were 
between thirty and forty perfons on board; that the witnefs could 
not perceive that fhe had any guns or gun carriages on deck,’ 
though this might be owing to its being dark; that the veffel 
dropt downsto New-Cafile ; and the Pilot-boat was.again fent 
to Philadelphia, by order of an officer (as it would feem) belong~ 
ed to the veffel, who met the witnefs there, and between 9 and 
10 o'clock at night pur one or two.trunks and: a large box on 
board the Pilot-boat, at South-ftreet wharf ; that “were 
then lying on the wharf fix guns without.carriages, which Gui-' 
net told the witnefs he muft take on beard-the Pilot-boat, at 12 
o’clock at night ; that the mafts were fo weak, thatthe witnefs 
was at firft afraid to undertake it ; that he went, however, 
to borrow a runner and tackle from an_ adjoining floop; that 
Guinet concluded to poftpone heaving the guns into. the boat "till. 
the next evening ; and in. the intermediate time the Marfhall 
feized the guns and boat, and apprehended the parties. 
This was the amounts of the general.evidence relating to the 
equipment of the veflel, and the evidence particularly pointed 
againft the defendant, Guinet, was to the following effeé& :-— 
While the veffel was repairing, Guinet was feen frequently at- 
Ss 2 . tending: 
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/ : a 
1795. tending the people at work ; and the mafter Warden, before — 
\““v™ whom he had attended with the owner, underftood that he ats ~ 
edin the charaéter of an interpreter, as the owner could not 
fpeak Englifb. The thip-carpenter did not fee Guinet ’till the ~ 
eS bargain was ftruck, and the repairs were confiderably advanced ; 
eh that afterwards when the owner came, which was generally twice 
ip a day, he {poke fo little Englifb, that Guinet ufed to tranflate 
Be. for him, and on all occafions a& as his interpreter ; that Gui- 
net fometimes brought orders from the owner to the carpenter; 
that he never aflumed any right of ownerfhip himfelf, but, on 
the contrary, once complained to the carpenter, that the own. 
ers had not given him fo much as ahat for interpreting. Inop- 
pofition, however, to the idea of his being merely an interpre- 
ter, it was proved, that when the Marfhall feized the Pilot-boat, 
Guinet claimed one of the trunks on board, and declared, — 
that the guns lying on the wharf belonged to him, he having, as. 
he alledged, purchafed them, to fell again as merchandize. A 
runner and tackle was fent on board while the Pilot-boat was ia 
the Marfhall’s cuftody, but ithas never been claimed. _Guinet 
denied before the Judge, on his examination, that he knew any : 
thing more of the Pilot-boat, than that fhe was goingto New. «— 
Caftle, and he had put his baggage on board to fend thither ; but a 
the Pilot’s apprentice being confronted with him, infifted qd 
that he was the perfon who had ordered the fix cannon to be ta- | 
ken on board, and that he was acquainted with the tranfaétion. 
When, likewife,Guinet was apprehended, two papers were found . ; 
inhis pofleffion : one of them was an account, ftated in his 
own hand writing, between Le Maitre and himfelf, in which 
were charges for fupplying mufquets, ball, and cannon ; for mo- 
nies, advanced at fundry times on account of the equipments ; 
and for commithons and attendance in fuperintending the repairs 
and outfit of the veffel, The other paper was a letter from 
Mefirs. Mendenhall && Co. of Wilmington, to Guinet, dated 
the 2oth of December, 1794, comtaining the following paflage : 
«: Your favor per poit is come to hand. . We think it not pof- 
fible to get any qlb. thot, or any other fizehere. We think it ; 
probable, that we can let one of our boats go down with the : 
things for the fhip ; they have taken the water cafks on board ~~ 
already. The account fhall be ready againft you call.” The De- 
puty Collector proved the Manifeft of the floop Farmer, which 
brought up fix guns, configned from Mendeniall & Co. to 
Guinet ; and. Guinet acknowledged before the Judge, that the 
guns lying at South-ftreet wharf were thofe that had been fo 
eonfigned to him. 

Levy, for the defendant. This is the firft profecution that 
has occurred fince an a€t of Congre/s was pafied on the fubject. - 
Bcfore the act was pafled, an important and interefting a 
verly 
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verfy had arifen between the Executive of the Federal Govern> 1795. 
" ment, and the French Minilter ; in the courfe of which the lat- “wv 
' ter contended, that, if not by the general law of nations, at leaft al 


by pofitive compact, the French Republic was entitled to repait 
and equip veflels of war in the ports of the United States ; fince 
the Treaty, by making it exprefsly unlawful for the others, had, 
by neceflary implication, made it lawful for her. “Treaty Art. 
22. As a branch of this controverfy, it had, likewile, been 
infifted, that an American citizen had a right to enter into the 
fervice of the French Republic; and the pofition certainly re- 
ceeived fome countenance, from the refufal of a Grand Jury in 
Bofton to find Bills of Indiétment agai: perfons who had nated 
jn that manner, and from the acquittal of Gideon Hempfield by 
a Philadelphia Jury. ‘Thefe interpretations and proceedings were, 


_ however, difapproved by our Executive ; who, on the firlt point, 


contrary to the avowed fenfe of the great mafg of the people, 
conftrued the 22d article of the Treaty, to be merely an exclu- 
fion of other belligerent. nations from the privilege of equip- 
pingin our ports, and not a permiflion to France ; and this di- 
verity of fentiment between the Government and the Citizens, 
finally produced the aét of Congre/s now in queition. ‘The fec- 
tion on which this profecution is founded is, indeed, ’a fevere 
and penal one ; but, in proportion to the rigor of the punifh- 
ment, will a confcientious Jury require the degree of proof to 
be. It contemplates four defcriptions of offence : 1ft. To fir 
out and arm, or attempt to fit out and arm}; 2d. To procure 
tobe fitted out and armed; 3d. To beconcerned, knowingly, 
in furnifhing, fitting out, or arming any fhip or veffel, with in- 
tent that fuch fhip or veffel hall be employed in the fervice of 
any Foreign Prince or State, to cruife or commit hoftilities upon 
a nation at peace with the United States. And 4th. To iffue or 
deliver a commiflion within the territory or jurifdi€tjon of the 
United States for any fhip or veffel, to the intent that the may be 
focmployed. ‘I'wo facts, then, are eflential to juftify a convic- 
tion. 1ft. The vefiel muft have been fitted out and armed within 
the port of Philadelphia. And 2d. ‘The defendant muft, at leaft, 


have been knowingly concerned in her equipment. ft. With © 


refpect to the firft fact, there is no dire& proof that the veffel 
failed with more guns than fhe brought with her ; and the mere 
intention to arm and equip her is not criminal. Nor even if 
cannon, arms and ammunition had been put on board, does it 
follow, asa neceflary confequence, that it was intended to arm 
her as a veifel of war in the fervice of Francz, to cruife againit 
the friends of America. ‘There is no evidence of fuch cruifing ; 
nor of the defign, (whether as paflengers or mariners) with 
which the thirty or forty perfons were on board the veffel; and 
military ftores may lawfully be fold here, or be exported to Fo- 
reign 
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1795. reign Countries by American citizens: the act is only punifie. 
\“v~ ble when the armament and ftores are applied to the ufe of the 
veffel in which they are fhipped. But the moft that can poffi. 
bly be inferred from the evidence, is an augmentation of the forée — 
of the vefiel, as fhe arrived here with guns actually mounted; 7 
and then the indi&tment fhould have been founded on the gth, — 
inftead of the 3d fedtion, of the aét. There is a i 2 
in the language and penalties of the two feétions, which un. 
doubtedly arofe from the very different nature of the cafes,in 9 
which they refpe€tively apply. For, it is neither fo offenfive in 
itfelf, nor fo dangerous to the peace of the nation, that a veflel 
already armed fhould add fomething to its force, as that a vefiel] 
fhould originally be conflru€ted and equipped within our ports, 
for the puspofes of war. Hence, therefore, the bare attempe ~ 
in the latter cafe is made criminal ; but in the former the unlaw. 
ful aét muft be confummated. The words of the 4th fedtion 
refer to fhipsof war, cruifers, or other armed veflels: all ~ 
the writers on the fubje& ftate, that there are four kinds of — 
armed veflels, three with commiflions, and one without com. — 
miflion, to wit—veflels of war, privateers, letters of marque, and 
all other armed veflels ; and this veffel muft be included in the laft 
defcription,not being embraced by the cthers. 2d. With refpe& 
to the fecond effential faét, there isnot fufficient evidence to thew, 
that the defendant was knowingly concerned in the illegal outfit 
of the veflel. He a€ted only as an interpreter ; which, notwithftan« 
ding the generality of the word, concerned, cannot fairly be in« 
cluded in the definition of an offence, that calls for proof of a fe« 
rious intention to furnifh and outfit the veilel. There was no 
crime in being owner of the guns at South-ftreet wharf ; and the 
object in ordering them tobe put on board the Pilot-hoat does 
notappear. The tranfaction with Mendenhall & Co. rather 
proves that the guns were not intended for this veflel, as it 
would have been eafier, more expeditious, and fafer, in that 
cafe, to fendthem on board from Wilmington, with the water- 
cafks, and other articles, which were y fent. by them, 
‘The account found in the defendant’s poffefion, relates to the 
difburfements of a fa€tor for his principal :—It isnot thewn 
how it arofe ; whether before or after the articles were received; 
and after a veffel illegally equipped has failed, it cannot be an 
offence within the a&, to pay drafts in difeharge of the tradef- 
men’s bills. Prefumptions unfavorable to innocence, ought 
not to be encouraged in a cafe fo highly penal. ‘ 
Rawle, the Diftriét Attorney, entered into a defeription of 
the principles and advantages of an honorable neutrality; and 
relied upon the good-fenfe and patriotifm of the Jury, to pre- 
vent their being feduced by a retrofpedtive view of the popular 
prejudices that had formerly prevailed. He then contended oat 
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"That the offence had been committed ; 2d. That” 
"dant was knowingly concerned in committing it ; and 
 thelindi&tment was founded on the proper feat 
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iit. There is evidence, that the veffel failed from the wharf 
with the guns that fhe brought into port; that four other guns 
with military ftores were afterwards put on board of her, and 
that fhe had a crew of thirty or forty perfons. It is arming a 
veffel, when arms are put on board, fhe being on her paflage ; 
and it cannot be material, that thofe arms fhould be arranged 
in a particular manner. Astothe defign of the equipment, 
there is no proof of an actual cruife ; but the Jury will decide, 
whether it was any other than that charged in the indictment. 
There is no attempt to prove that fhe had a cargo, or carried paf- 
fengers ; on the contrary, it is in evidence that the failed in bal 
laft ; and the fubdivifions of intereft in the veffel are in the na- 
gure of all ownerthip of privateers. 
ad. The defendant was knowingly concerned. As furnifhing 
arms, knowing them to be defigned for an unlawful purpofe, 
conftitutes the crime ; and as an interpreter was the neceflary in- 
ftrument on the occafion ; even if the defendant had appear- 
ed in no other chataéter, this would have been fufhicient to 
convict him. But he was not merely an interpreter ;—he ap- 
pears to have interfered on various other occafions; and his ac- 
count is conclufive evidence of aconfidential and important a- 
gency in accomplifhing the illegal outfit of the veffel. It might 
afford fome color of ‘defence, to fay, that he only attempted to 
fend the cannon on board from South-ftreet wharf, if this ac- 
count did not demonftrate that he was concerned in the equip- 
ment from the beginning. There is nothing te juftify an idea, 
that it arofe from paying drafts, after the veffel had failed ; but 
on the contrary feveral items are for money advanced; and the 
charge for commiflions, &c. has relation to the v moment 
of commencing the repairs. ‘The agency proved by the account 
is corroborated by the purchafe of cannon from Mendenhall & 
Co. which is evidently connected with the gencral plan for e- 
quipping this veflel. 
3d. The indi€tment is well laid; the ad feétion is the only 
one to which the cafe is applicable. The 4th fe€tion refers only 
to the augmentation of the force of the veffel, which on her ar- 
rival in our ports, was, in fact, aveflel of war, either public 
or private. If, therefore, a man of war or privateer adds to 
the number or fize of her guns, or makes any equipment fole- 
ly applicable to war, it is an offence againft this fection. But 
if aveffel, having guns on board, and yet being neither a man 
_of war, nor a privateer, enters our ports, fhe cannot legally be 
equipped for the purpofes of war. Washout this apes an 
the 
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& would be nu cuky.; 08 it might bie.« | 
ee Y y icing a finglé gun in the veffel. In the prefent cafe, ita 


pears that Les Fumeaux had been employed in the Guinea 
that fhe arrived here witha cargo of fugar and cotton; and be. | 
ing converted from a merchant veffel, carrying a few guns for | 
felf defence, into a privateer armed for hoftilitics, it is clear! bce 
original outfit within the meaning of the law. The difti 

is juftified by this further confideration, that the 3d feftion | 
makes arming the veffel, with intent to employ her in boftil tie, | 

the offence ; whereas the 4th feétion refers nothing to the ins — 
tent with which the force of the veflel ig augmented, as it 
contemplates the cafe of veffels originally fitted for war by the 3 : 
nation to which they belong. | 

PaTTERSON, Fuftice : :—This is an indi&ment againft Fobp i z 
Etienne Guinet, for rity Je knowingly, concerned in furni in, § 
fitting out, and arming FP hsimoy eh in the port and river Dee ~ 
laware, with intent that fhe fhould be employed in the fervice — 
of the French Republic, to cruife, or commit hoftilities, upon © 
the fubjeéts of Great Britain, with whom the United States are it 
at peace : And it is the province of the Jury to enquire, whes “J 
ther the proof exhibited on the trial, has fully maintained the 
charge contained in the indi€&tment. 

Much has been faid upon the conftru€tion of the 3d. and ah 
feEtions of the act of Congres ; but the Court is clearly of opi~ 
nion, that the 3d fection was meant to include all cafes of vel 
fels, armed within our ports by one of the belligerent powers, 
to act as cruifers againft another belligerent power in peace with 
the United States. Converting a fhip from her original deftina- 
tion, with intent to commit hoftilities ; or ia other words, cons — 
verting a merchant fhip intoa veffel of war, muft be deemed an ~ 
original outfit ; for the a&t would, other wife, becoms, nugatory 
and inoperative. It is the converfion from the peaceable ufe, 
to the warlike purpofe, that conftitutes the offence. t 

The veflzlin queftion arrived in this port, with 2 cargo of a | 
coffee and fugar, from the Wef-Indies ; and fo appears to : 
have been employed by her owner witha view to merchandizty — 
and not witha viewto war. The enquiry, therefore, is limit- b. 
ted to this confideration, whether, after her arrival, the was 9 
fitted out, in order to cruife againft any foreign nation, being ~ 
at peace with the United States. Itis true, fhe left the wharf — 
with only four guns, the number that fhe had brought into the 
port; but it is equally true, that when fhe had dropped to 
fome diftance below, the took on boagd three or four gans more, 

a numberof mufkets, water-cafks, &c. ; and, it is manifeft, 
that other guns, were ready to be fent to her by the Pilot-boat. 
Thefe circumftances clearly prove a converfion from the originak 
commercial defign of the yeffel, toa defign of cruifing againft 
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the enemies of France; and, of courfe, againft a: nation az “1 798- 
with the United States, fince the United States are at seed 






with all the world. Nor can it be reafonably contended, ’ 
Tine articles thus pat on board the veflel were articles of mer- © 


-chandize ; for, if that had been the cafe, they would have been 


joned in her maaifeft, on clearing out of the port, whereas it is 
y ftated, that the failed in ballaft. Iftthey were not to be 
ufed for merchandize, the inference is inevitable, that they were 
to be ufed for war. No man would p:oclaim on the houfe top, 
that he intended to fit out a privateer: the intention muft be 
colle&ted from all the circumftances of the tranfa€tion, which 
the Jury will inveftigate, and on which they muft decide. But 
if they are of opinion, that it was intended to convert this vef- 
fel from a merchant fhip into a cruifer, every man who was 
knowingly concerned in doing fo, is guilty in the contemplation 
of the law. 
It will only, then, be necefiary to afcertain, how far the de-~ 
fendant was knowingly concerned ; for, though he were con- 


~ cerned, if he did not aét witha knowledge of the real objet, 


he would be innocent. It has been alledged in his defence, that 
he was merely an interpreter; and if, in fa&, he had appeared 
in that character alone, we fhould not have thought it a fufh- 
cient ground for conviction. But the Jury.will colle& from thé 
other parts of the tranfaétion, whether this is not ufed.as a mafk 
to cover his efficient agency in the equipmentof the veflel. He © 
carried orders from the owner to the fhip carpenter; he told 
the Pilot-boy at what time the guns fhould be taken on board 
his boat, to be carried to the fhip ; the account found in his pof 
feflion ftates charges for fupplies of cannon, ball, mufkets, and 
commiffions for fervices ; an2 the whole is conducted in a fe- 
cret and nvyfterious manner, under the fhadeof nights Would 
he have aéted this part as a mere interpreter ? it had been 
fair mercantile bufinefs, involying nothing repugnant to our » 
laws, would it have been fo much a work of darknefs? This 
alone cafts a gloom over the tranfaction, that *will imprefs eve- 
ty juft and ingenuous mind with an idea of fraud and delin- 
uency. 2 
? if the defendant has been concerned in the offence, there is 
no doubt that it is effected as far 2s it was in Its power to com- 
plete it. The illegal outfit of the veffel was accomplithed ; 
and that an additional number of cannon was not fent to aug- 


‘ment her force, was not owing to his refpect to the laws, but 


to the vigilance of the public police. ; : 
Upon the whole, the Jury will confider the indi@iment , and 
give fuch a verdiét ac thall cemport with evidence and law. 
Verdi —G uilty. 
Tt > ParassatT 
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CAPIAS had iffued in this fuit, returnable to. she pres 
fent Term ; but previoufly to the return of the writ, 
t > 


ere had been a hearing before Judge Peters, at his 


upon a citation to thew caufe, why the defendant fhould not be — 
be 


difcharged on common bail ; the Judge had ordered bail to 
given ; and the defendant had appealed from this order to the 


‘ 


5 
< 
. 


Court. ‘The merits of the a were now difeuffed ; and, ine 


dependent of fome circumitances relating to the origin of the 


debt (which the Court faid ought not to weigh upon a queftion — 


of bail*) the material faéts appeared to be thefe:—An 
had been inftituted in the Supreme Court of Penn/ylvania, bee 


tween the fame parties, for the fame caufe ; and on a hearin 
before Chief Juftice M‘Kean, the defendant was ordered to 


rz 


4. 
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difcharged on common bail. From that order the plaintiff did 
not appeal; but afterwards applied by motion to the Supreme * 


Court, for a rule upon the defendant to enter {pecial bail. This 
the Court refufed ; becaufe they would not take cognizance of 
. the fubje&t,; but by way of appeal from the decifion of the 
Chief Juftice ; and the proper time for making fuch an appeal 
had elapfed. Under thefe circumftances, the plaintiff difconti- 
nued his a€tion in the State Court, and brought the prefent ac. 
tion here. It alfo, appeared, that the plainuff (who was a Fo. 
feigner, ignorant of our laws) had not originally employed an 
attorney to appear before Chief Juftice M‘Kean, though the 
perfon that then attended Him, pretended to have a competent 
knowledge of legal proceedings. & 

M. Levy, for the plaintiff, contended that bail ought to be 
given. Nothing fhort of a judgment, can be a perpetual bar in 
perfonal a€tions x and, therefore, the certificate of a difcharge 
vn common bail by the Chief Juftice of Pennfylvania, was not 
binding upon the Judge of this Court, who had given a diffe. 
rentorder.. The perfon, character, and legal talents, of that 
Judge could not be taken into view. The Juitices of the Courts 
of Common Pleas poffefs a concurrent jurifdiction, without 


pofiefling 


*Patterson, Justice Ifyou make it a queftion of fraud in the 
orignal contract,“or in the affignment, the Court cannotvenquire in- 
to it, upena queliion of bailk We cannot travel into, the merits 
of the controverfy: It would be, in effect, a pre-adjudication of the 
caufe. The principle that muft govern fuch preliminary inveftiga- 
tions refls here ; if a reafonable caufe of action is fhewn, the de 
fendant ought to be held to bail. : 
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poffefling a fpark of his jurifprudential knowledge ; and yet if ig 46 
Se 


difcharge is conclufive, fo likewife muft theirs be.* A€tions 

often commented after non-fuits ; and, it isclear, that the fe. 
cond Court is not bound, in fuch cafes, nor even in cafes 
where a decifion may have been had on the merits, by the opi- 
nion ofa firit Court. It is true, that every fpecies of vexation. 
fhould be difcountenanced ; but every miftake bught not, to be 
i ted into am act of vexation. The plaintiff was, jll-ad- 
vifed ‘in the mode of prefenting his cafe to the Chief Jufticeof 
Pennjylvania ; and, confidering his ignorance of our laws, he 
ought not to lofe the benefit of bail, by the'/aches of his agent, 
in not purfuing the technical form of an appeal. Nor is the 
difcontinuance of the former aétion, under thefe circumftances, 
tobe imputed to him as matter of malice and. perfecution. If 


the plaintiff’s motive was originally juft and commendable, to . 


recover a bona fide debt, the allegation of any fubfequent im- 
propriety muft be manifefted by fome fat: now, if he was 
ever fairly entitled to hold the defendant to bail, the difcharge 
can farnith no ground to accufe the plaintiff of-vexation for en- 


* deavouring, by various means, to accomplifh that object; and, 
after the State Court had refufed to inte he mu ft either 
abandon that objeét, or difcontinue his fuit, and refort,te’ ano. 
ther tribunal. A man may commence a fuit as often as he 
pleafes ; and may hold his debtor twenty different times’ to bail, 
if any reafonable caufe can be afligned for fo withdrawing and 


renewing the procefs of thelaw. No argument torthe contra- 
ty can be founded on 2. Wills. 381; for, bail was there refuf- 
ed on the fecond aétion, becaufe it had not-beenafked in the 
firft. Vexation muft flow from a worfe fource than ignorance, 
or accident ; it is generally inftigated by malice ; and always 
characterifed by vigilance. In the prefent cafe, there is no 
fymptom of malice; and the want of vigilance has alone pro- 
duced the plaintiff’s embarrafiment. 

Du Ponceau, for the defendant, admitted, that when a -dif- 
contiuance took place, without any vexatious defign or effedt, ei- 
ther in confequence of a miftake in the nature of the-aGtion, or 
of an attofney’s flip in the form of conduéting it,. bail might 
be ordered in the fecond aétion, for the fame caufe : But he con- 
tended, that when a queftion has been decided by one tribunal, a- 
nother tribunal of co-ordinate jurifdié}‘on will not take cogni- 
zance of it, except in the regular courle of a judicial appeal. 
He urged, likewife, that the circumftances of inftituting’ and 
difcontintling an ation in the State Court, were prima facie evi- 
dence of vexation, that required a better explanation and excufe 

Tr 2 ‘ 

* Parrerson, Justice: —TBe certificate of the Chief Jufticerof 
Pennsylvania is produced as evidence of vexation, on the part of the 
plaintif’; and not tobiad the judgment of the Court, 
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1795. than have x_ 
— tibunal. But he particularly infifted, that the neglect of aps. a 


Cases ruled and adjudged in the . g 
Been given ; and to thefe he added the change éf the | 


pealing from the order of Chief Juftice M*Kean, was hisqwn | 
laches, which he oughtmot to be allowed to remedy by trans. 9 
fering the fuit to another Court, at the expence of his antago. 
nift. 2 Wils. 3%1. | 

PaTTERSON, u/tice :—The grounds of vexation in this cafe § 
do not appear to me to be fuch as to juftify the refufal of bail; 
and every cafe of this nature muft be decided upon its own | 
circumftances. I hall always, indeed, be a friend to the prac. 
tice of holding to bail, wherever there is a probable aufe of  § 
action: Here the caufe of a€tion is apparent ;/and though it — 
may be liable toa reafonable controverfy, or may be.refutedup. 


on a trial, 
further than to afcertain what pro 


we ought not to ie pocletles ee at = fage, x 
ability there exifts in _ 


port of the plaintiff's claim. ‘The negleét to appeal from 
order of the Chief Juftice of Pennfylvania, which eventually 
occafioned the difcontinuance of the firft fuit, appears, likewife, 
to bea mere flip of the attorney ; and if we can, confiftently 
with the law, prevent the plaintiff’s fuffering in confequence of 
that flip, I think we ought to do it. 

Peters, Fu/lice :—On the hearing before me, I perceived, 
that there had been a lapfe in not bringing the firft fuit formal. 
ly before the State Court; and I was defirous of putting the — 
queftion on the fame footing here, as if an appeal had beemre. 
gularly inftituted there. I entertain ahigh refpe& for the opi- _ 
og of the Chief Juftice of Pennfylvania ; and, on this ocea- — 

on, I am difpofed to think, that the plaintiff's inability toftate 4 
his cafe in the abfence of ‘hig attorney, or the defe&t of proof — 
at the time, occafioned his iffuing the order for difcharging the 
defendant on common bail. But, as-the matter appears to this 
Court, I perfeétly concur in the fentiments, which have: been 
delivered by Judge PatTerson. 

The order tovhold the defendant to bail, was, accordingly, 


affirmed. 


RULE had been obtained by the plaintiff, requiring the 
defendant to fhew caufe, why an order fhould.not be 


Geycer’s Leflee verfus GEYGER. 





made for the produ€tion of certain deeds and papers ow the trial * 
of this caufe, agreeably to the provifion of the 15th fe€tion of 
the judicial a&: And now, on proof that a copy of the rule was . 
ferved on the plaintiff's attorney, i¢ was moved to make the fame 


abfolute. 


But, 
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But, for the defendant; it was contended, notice of 1795- 
the rule fhould have been one to the party, not to hisat- Gawd 


tomey. In Rivers v. Walker, 1 Dall. Rep. 81. notice, inthe 
cafe of referees, is direéted to be given to the 3 and the 
reafon is ftronger in the eens inftance, as the defendant lives 
at a great diflance, and the attorney ought not to be put to the 
trouble and expence of tranfmitting the notice. Befides, there 
is no certifitate produced that the deeds are not on record ; and 
the fact is that they are recorded ; fo that the plaintiff might, 
at any time, procure exemplifications. 

By rue Court :—The provifion contained in the judicial 
act was intended to prevent the neceffity of inftituting fuits in 
Equity, merely to obtain from an adverfe party, the production 
of deeds and papers relative to the litigated iffue. The ac&t 
fays, generally, that the Court fhall have power, ‘* cn motion 
and due notice thereof being given, to require the parties to 
produce books or writings, &c.” without defignating to whom 
the notice fhall be given, the party himfelf, or his attorney. 
But we.will always keep the caufe under our controul for the 
purpofes of fubftantial juftice, and never fuffer either party to 
beentrapped. If, for inftance, notice is ferved on an attorney, 
whofe client lives at a great diftance, this will always be deem- 
ed a fufficient reafon to poftpone the trial, "till a full opportunity 
has been afforded for the attorney’s communicating the rule to 
the client. If, likewife, the Court find that the deeds are ac- 
tually on record, we will not indulge the party with a rule for 
producing them, merely asa cheap mode of procuring evidentte. - 
‘The originals may fometimes, indeed, be neceflary, for a fpe- 
cial reafon, detached from the evidence ; but, in that cafe, the 
fpecial reafon muft be afligned to the Cour*. 

The defendant’s counfel offering to refer. their opponents to 
the pages, &c. where the deeds in queftion are recorded, THE 
Court declared that this put an end to the matter ; but added, 
that if it was not fatisfa€torily done, they would not allow the - 
caufe to be brought to trial. 

Levy and Blair, for the plaintiff. Tilghman and Armftrong, 
for the defendant. 


The Unrrep Srates verfis CaLDwELL: 


HIS was an indiftment for a mifdemeanor committed in’ 

Northumberland County, in which a/ubpena had iffued, 
on the part of the defendant, to fummon. Saruel M*Clay, Efg. 
and Fobn M‘Pherfon, Efg. Aflocjate Judges of the County 
Courts of Northumberland, to appear in the Circuit Court as 
witnefles 
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1995. witneffes on the 4th of May. The fubpena was ferved on Mr.” 
woar~ M'Clay on the 28th of April, and on Mr. M+Pherfon the next 
day. E. Tilghman now produced an affidavit, *« that they wére’ 
material witneffes, without the benefit of whofe teftimony, the 
defendant apprehended and believed he could not fafely pro- 
ceed to trial ;” and moved for a poftponement,’ not only in this 
cafe, but, alfo, in cafes of ry, Lang and Stockman ; in 
which, to fave expence, no /ubpena had. iffued, though the 
fame perfons were material witndfles for the refpeCtive defen. 
dants. 
Rawle, the Diftri& Attorney, objeéted, that from the 4th 
of May, when the /ubpena was returnable, afu t time had 
elapfed to have brought the witneffes to Philadelphia upon an at- 
tachment ; but he confented to confider the fubpena as having if: 
fued in all the caufes. ‘There was no legal neceility for the wit. 
neffes, merely becaufe they were County Judges, to attend the 
Nifi Prius of the Supreme Court, which is alledged in excufe’ 
for their abfence ; and as this is not a capital cafe, the applica- 
tion for delay is not entitled to be treated with any peculiar in- © 
dulgence. 

E. Tilghman replied, that the fubpena had been ferved in a 
reafonable time ; and, although no attachment had been moved * 
for, it is fome excufe for the defendant, that he expeéted the 
trials for treafon would firft come on ; and for the witneffes, that 
their official fituation feemed to prefcribe a refpeétful attention te 
the Judges of the Supreme Court, who were then holding a 
Court of Nif Prius, in the County of Northumberland.* But 
after the oath which the defendant has taken, the Court will not 
prefume, that his application for delay is without juft caufe, 
and if, there is juft caufe, they ‘will not compel him to proceed 
toa trial, under fuch difadvantages. Befides, it is not defiréd, 
to put off the trial till the next Term, but only for a few days, 
that an exprefs may be fent for the witneffes; as with the be- 
nefit of their teftimony it is immaterial to the defendant when 
he fhall be tried. Though, if the delay is limited ta a few days, 
it will be neceffary, in order to remove all future cavil, to. 
move for an attachment againft the witneifes. 

By THe Court :—We have no hefitation in granting the 
indulgence of a delay fora few days. The caufe may, there- 
fore, be continued ’till this day week ; and, in the meantime, let 
the attachment iffue ; but it can only be inthe cafe, in which 
the /ubpena tias been aCtually ferved. The practice muft always 

be 


* Parterson, Justice :—~We pay no refpect to perfons : The 
Jaw operatesequally upon all ; the high and low, the rich and poor 
it we iflue asudpena to a Juftice or a Judge, and it is not obeyed, we 
fhowld be more ftri& in our proceedings againft fuch characters, than 
againft others, whofe office did notfo Xzongly point out their duty. 
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a 

be ftri€t in the previous ftages of the bufinefs, an attach 
ment can be awarded ; and all the documents, which it 
ig awarded, muft be filed with the Court. ; a4 


oP 


The Unrrep.States verfus MontGomery. 
+ 


N attachment being awarded againft the witnefles, who 

| did not attend at the return of the /ubpena that had. iffu- 

ed in this caufe on the part of the defendant, the Marthall ( Ni- 

chols ) faggefted that they refided in a diftant County, and afked 

the opinion of the Court, whether it was his duty to ferve the 

rocefs. 

; By THE Courr :—An attachment is the procefs of the 

Court, regularly iffuing for the adminiftration of juftice ; and, 
therefore, muft be ferved by the Marthall. 


The Unitsep States verfus The Insurncents of Penn/ylvania, 


againft perfons concerned in the infurre€tion in the four 

ern Counties of Penn/fylvania, a Venire was iflued in cach 
cafe, for fummoning a Jury returnable to the prefent Term ; and 
to each writ the Marfhall returned a feparate pannel, contai 
the names of thirty-fix Jurors, from the city of Philadelphia, fit- 
teen from the county of Delaware, nine from the county of 
Chefter and twelve from each county, in which the treafon was 
charged to have been committed, making feventy-two Jurors on 
each pannel, and one hundred and eight Jurors fummoned on 
the whole. 

The a&t of Congre/s (1 Vol. p. 112. f. 29) having diredted 
« that any perfon who {hall be accufed and indi€ted of treafon, 
fhall have a copy of the indi€tment, and a lift of the Jury and 
witnefles to be produced on thé trial for proving the faid indict- 
ment, mentioning the names and places of abodes of fuch wit- 
nefles and jurors, delivered unto him at leaft three entire days 
before he fhall be tried for the fame,” the Attorney of the Dif » 
trict had, in due time, delivered to the feveral prifoners copies 
of the indiétment, of the pannel of jurors, and of the lift of 
witnefles ; but he had omitted to deliveracopy of the caption 
of the indiétment, and to fpecify the’6ccupations, or the places 
of abode of the jurors and witneffes, otherwife that by mention- 
ing the counties in which the jurors refpeCtivcly tefided. 


S asa AL indi€iments for high treafon having been found 
e 


Oa 





- 795. 
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179%: _ On this fate of fats, Lewis fuggelted the-followin 
t—~ tions; which, he faid, were not fo much defigned ye 
exifting cafes, as to prevent the introduction of precedents, in« 
jurious to the rights a afer of pofterity. . 
ift. ‘That the Marfhallhad returned a greater number of Jue 
rors than the law authorifed ; and that he -had returned a feve. 9 
ral pangel in each cafe, inftead of one general pannel to try ab = 
the iffues at this Court. i Se 
By the act of Congrefs (1 Vel. p. 67. /- 29.) it} is declar- 
ed, that « in cafes punifhable with death, the trial fhall be had 
in the county where the offence is committed, or w -thae 
cannot be done, without great inconvegience, (webve petit Jurors 
at leaft foall be fummoned from thence. ° And jurots in all cafes to 
ferve in the Courts of the United States thall be defignated by 
lot, or otherwife, in.cach ftate refpe@tively, according to the 
mode of forming Juries therein now praétifed, fo far as the laws 
of the fame fhall render fuch defignation praéticable by the 
Courts or Marfhalls of the United States ; and the Jurors fhall 
have the fame qualifications as are requifite for Jurors by the 
laws of the State of which they are citizens, to ferve in the —— 
higheft Courts of law of fuch State, and fhall be returned .ag 
there fhall be occafion for the, from fuch parts of the Diftriat, 
from time to time, as the Court fhall dire&, fo as thall be moft 
favorable to an impartial trial, and fo as not to incur an unne¢- 
ceffary expence, or unduly to burthen the citizens of any part of 
the Diftri€t with fuch fervices.” | 
#By the act of Pennfylvania, for the better regulation of Jue 
ries (2 Vol. p. 263: f- 4- Dallas's Edit. ) it is deelared “ that 
every fheriff, or any officer, to whom the return of Venire Fa- 
cias ‘Juratores or other procefg for the trial of caufes before the 
Judges of Oyer & Terminer, general-goal-delivery,»and. Nif 
Prius doth belong, fhall, upon return thereof, unlefs in cafes 
where a fpecial Jury thall be ftruck by rule of Court, annex a 
pannel to the faid writ containing the thriftian and fur-names, 
additions, and places of abode of a competent number of Ju- 
rors, the names of the fame perfonstobe inferted in the pan- 
nel annexed to every fuch writ, for the trial of all iffuegin civil 
and criminal caufes at the faid Courts, imeach ref{pective county, 
which number of ors,inany County, fball not be lefs than forty 
eight, nor more than fixty, without the direétion of the Judge or 
Judges appointed to go the Circuit; and fit as Judge or Judges 
of Oyer & Terminer, general-goal-delivery, or Nif Prius, in 
fuch county, who are hereby empowered and required, if he’ 
or they fee caufe, by order, under hishand, or their hands, to 
dire€t a greater number, not to exceed cighty, &c.” 
By the fame a, (/- §.) it is further declared, « that the fhe- 


riff of the ceunty of Philadelphia, or other: county where the 
: Supreme 





me Court, doth belong, thall, 

cafes where a fpecial Jury thal be 
annex a pannel to the faid writ, conta 
furnames, additions, and places ofabode, of a com num- 
ber of ee the names of thé fame perf@ns to be inferted in. 
the panne. annexed to every fuch writ, for # ial of all i 
to betried at the bar of the aid Court Loring Mhenjng one 
which umber of Furors i not be left than forty-eight, nor 
more than fixtgisc.” —% ’ 

The law of the State being thus made the rule for the Fede- 
ral Courts, Lewis contended, that, in no cafe, could the .Mar= 
thal! be authorifed to return more than 80 Jurors ; that the 
power of extending the pannel to that number does noe velk . 
the Circuit Court, fitting in its ordinary chara€ter,, as 


“ 


only vefte it in the Courts of Oyer &9°?Terminer, general-goale* 


delivery, and Nifi Prius ;_ but that, in the prefent inftance, even 
that number, and without the order of the Court, had been far 
exceeded, fince 12 Jurors had been fummoned from each of 
the four counties, in which the charges were laid, and 60 had 
been fummoned from other parts of the State, making in the 
whole 108, which he confidered as an unneceffary as well as an 
expenfive and oppreffive call on the citizens! He infifted,chatyas 
different charges were laid in the four counties, 48 jurors 
have been fummoned from them, and only the number nece 
to compleat the pannel of 60, or, in cafe of @ fpecial order, the 
pannel of 80, might be fummoned from any other pirt of the 
State. ngland the power of fummoaing Jurors is limitted to. 
WB, unl the f{pecial order of the Juttices of Oyer és Terminer 
Wid genetel-goal-delivery. Key/. 16. The aét of Congrefs does 
Rot ythat the 12 Jurors, to be brought fromithe compty where 
the offence was-commi all be over and beyond the 60 Ju- 
tors, direéted by*the State law to be fummoned; nordoes it per= 
mit the Marthall to fummon the Jurors whence he pleafes, with- 
out thé exprefs order of the Court. . *, 

The return of feveral pannels for the trial of each iffue, 
Lewis deemed to be equally inconfiftent withthe terms and po- 
licy of the Pennfylvania law, which thelaw of Congre/s had like- 
wife adopted. Great inconveniency had been experienced from 
fach a practice; and the State Legiflature,as a reformation in the 
fyftem of jurifprudence that previoufly prevailed, exprefsly e- 
nacted, that the pannel annexed to every writ of Venire Facias 
Furatores, thould be “ for the trial of albaffucs to be tried at 
the bar of the faid Court, during the faid Term,” ». 

2d. Thata copy of the caption of the ingiftmentsy as well as 

Uu a 


4 





$ before 
time when, the place — 


i. For, if the Judges fit | 
Gian has expired a ihe i, 


number Jefs than twelve, orthe 
d according tolaw ;—if the in 
di&ment was. dat a place where the C fas not autho.  § 
rifed to fit, ofita time when, in faét, it was“hot fitti the | 
prifoner is entitled to take advantage of the defect, andjhe cane ~ 
not have the opportunity of doing unlefs he. is ifhed 
‘with the caption of his indi&tment. the fame principle Fofer 
mtends forthe famé privilege ; and declares it to be founded 
conftant practice, though the act only mentions a cop 
“the indictment. of. Cro, L. 229. And Blackflone, »as 
: Fofter, thews that it is of importance that the prifoner 
ould receive the copy@before arraignment, “ for then is his 
time to take exceptions to the indiétment by way of plea, or’ 
demurer.” 2 Hawk. c. 25. /. 118. In reafon, and in effed, 
the caption is a part of the indi&tment. Whenever it becomes 
neceflary to exemplify the indictment, the caption muft accom- 
ny it; and no anferences drawn from the practice refpeCting 
indictments for other offences (where the caption is not fuppli- 
ed, as it is faid, till the record is finally made up) can be appli- 
le to the prefent queftion, fince in no other cafe, but trea- 
is the delivery of a copy of the indiétment prefcribed asa 
reliminary to thestrial. Nor is their any effential diftinGion 
tween this Court, and the Courts to which the cited authori- 
ties relate : For, although the jurifdi€tion of the Coust is afcer- 
tained andknown, the conftitutionalty of the commjffhons of 
the Judges who compofe it;—the legality of the number, and 
qualification ofthe Grand-Jury, who attend it ;—the place of 
its feflions &c.—will ftill afford ampledfiaterials for inveftigation 
and juft obje€tion. . 
3d. The lifts furnifhed to the refpective prifoners, do not _ 
contain a fulficient {pecification of the addition and places of a- 
oe « og nredt afid witneffes. ¥ 
y the ats ofGongrefs (s Vol. p. 67. f- 29. f- 28.) as well 
as the act of Penn fla fr 2 Vol p- me ) st fpe cifeation 
of the place of abode Of the Jurors, is prefcribed ;. and the 
Pennfylvania a& (which is adopted by the other) calls like- 
Wifefor the additions of the Jurors. It is true, that. in the co- 
py of the pannelthe county is-mentidned, ‘from which the Ju- 
rors refpectively are fumm@hed ; but as the fheriff could not in 
a cafe arifin under the State jurifdiction, fummon any citizens 
as jurors, WhO were not inh bindnts of the proper county, the 
act, when uires a {pecification of the place of abode, — 
; - rely 
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reafons for furnifhing fuch information rifoners, ; . 
great additional force, from a confideration iftanc a 
tween the plage of trial, and a Pt the offence is . - 
charged to hi committed. ae ae ieee 
In anfwer fe exceptions Bradford ( generat > an 
of the United States) and Rawle (the attorney of the age Se 
premifed, re ae were alfo impreffed with the propriety ar rs 7 
neceflity of thing; found and permanent principles dn, 
this firft difcuffion of the de€trine of treafon, ‘as it applied to 
the exifting conftitution of the United States: But they contendedy. 
aft. That the exception to the number of jurors retamne 


to the mode of returning feparate pannels,ought not : be 








































They obferved, that the leading queftion on this point, 

*‘adecifion, whether, when a Federal Court was referred b 
a€t of Congre/s to State regulations for its government, the; 
State law, in its ftri€t words, or in the practice under it, fhould om. 
furnifh the rule ? But, even from the context of the judicial 
att of Congre/i, an intention cannot reafonably be inferred, to 
incorporate all the provifions of the Pennfjlvania a& relating to 
jurors, into the practice of the Federal Cours The reference 5 , ae 
to the State laws refpects only the mode of defignating the Ju- 5 
ry by lot, or otherwife, and the qualification ‘of the jurom: 
it does not refpect the number to be returned on the. par 
which is ftill left (under the power of framing writs fui 


the exigency of every cafe 1 Vo/. p. 58) im the = 







the Coutty to be prefcribed by Megire, or at commontaw. But 
the Pennfylvania a&t, without admitting fuch a diftin€tion, muft 
produ.e the greateft embarraflment ; for it preferibes a different 
number of jurors to begeturned to different Wand there 
is nothing in the ac of Congrefs to determine which number x 
fhall be adopted here. | 

The a&t of Pennfjlvania, however, had obvioufly an cecono- 
mical object in view, when it limited the qumber of jitrors to 
fixty, as 4 compenfation was originally allowed for their atten- _ 
dance, though it has fince been repé@lled ; 2° Vol, Dall. Edit. 
p- 268 ; and the practice of the Sup Court, it is believed, 
changed in confequence of the repeal. But even taking the 
at of Pennjjlvania as ange peniatle tule; itis fubftantially . 
complied with. Phe agt Of Congré/s inttoduced a. particular > 
tegulation for the trial of offenders; which required that twelve 
jurors fhould be taken from the county.-where the off€nces is 
charged to have been committed ; and” this is ce. The a 
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of Pennfylvania authorifed fixty jurors to be honed; and 
in addition to the twelve from the proper county, the Marshall 
Uu 2 , if , has. 


, Die 
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* mity to the former.= Aft 


’ ever, does not require 


340 he soled: sod signs in the 





The return of a, fe 
ee confiftent witl 

e inditments depen 
joint. The excep rior : C 
the venire, and not toth 










¢ patinel in each is, likewife, 


feparate; none of them are 





of t ¢ jurors thall be broiaghe from the proper" ty, the Mar. 


fhall has a legal difcretion to bring the reft from any part of: — 
‘ the Diftrict that he pleafes. The Court will not, and,cannot,  ~ 


interfere with the exercife of that power, unlefs it becomes ne- ; 
ceffary, in order to obtain an impartial jury. There muft be as 


many pannelsy as there are Counties, in which offences are , 
to have been committed ; and if twelve jurors are tae 


rom the proper county for each cafe, there can be no le- . 







und t6 object that the fame fixty, to compleat the pannel . 
» are returned to alll the cafes. B 


which an offence is charged. Suppofe, therefore, five Counties 


involved, fixty jurors would, of courfe, be returned from them; 
and if the Court (as it has been contended) cannot increafe thaty 


number, then a pirate, or any other felon, charged with an — 
offence commited out of thofe Counties, could not be brought 
to trial at the fame tefm. 

ad, That it is not neceffary, nor is it material, to furnith the 
ptifoner with a copy of the caption, as well as of the indictment. 

‘The act of Congrefs muft be prefumed to have been pafled 
with a full knowledge of the State law; and by the State law, 
eyjnced and fupported by a comiftant praétice, nothing more than. 
a copy of the indi€tment was féquired. 1 Dail. Rep. 93. Sul- 
ficient appears on the indi€tment to thew, what it is incumbent 
on the profgeu thew. The cafe referred to in Fo. p.229, + 
was that Of a {petial Court, where a caption is undoubtedly ne- 
eeffary ; and the diftinétion is exprefsly fo taken. Fof. 11. 2 
Hawb. ¢. 25. f. 126." 


3d. That tiie addition of the jurors and witnefles as to the , 


place of abode, is fufficient; but if the Court think otherwife, 
time will be allow&d to aie it, The a&t of Congrefs, how- 


jurors and witneffes, but only of their names and places of abode; 
and it capnot be controuled by the provifion of the State agt, 


‘ 


» which is in that refpect different ; muft be deemed fubltan- © 


tive and independent. 


*.Pafrenson, Justite.. The cafes of Special Courts, or of inferior 
Courts held b rter, &. can furnith no analogy for this Court, — 


which is 2 ‘of original and permanent jurifdiction, ‘The pro- 
ce: Jings in, thé King’s Bench can alone be applicable, 


* 


, fummoned fixty from the State at large. To i 
are no more jurors returned.) 


tice, and public conyeniency. » 
vi it is at all available, goes to. — 

el; for the latter is in ftri& confor- 
Court has p that twelve » ¥ 


ut the adverfe doctrine, 4 
would require the jurors to be brought from every County in ~ 


cification of the occupation of the , 
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| Cracurr es Pennfylvania Diftsie. 
On-the 18th of May the Judges of THe Coul 
Peters, ice :—I have confidered the obj 























ncy. - the pannels, and do not conceive ¢ 

are Although in ordinary cafes it would Be. 7 

$ to. our practice with that of the State, yet the Judiciary of the 
for.) United States thould not be fettered and controuled in — 
clve ) tions by a ik adherence to State regulations and praCtice, 
Tar- But I (ce not tliftn a liberal view and conftruétion of the laws 









t of » of the United States, on this fubje&t, a rigid adherence to‘all the © | 
not, _—_jocal and ceconomical regulations of the State, is dire&ted or ne- da 
ne-: @ eeffary. It thotild feem, that the moft pointed reference was , eos 
eas | had to the defignation and qualification of jurors, and not to the “é 

are » exact numbers of which the pannel fhould confift. The Le- 




























tae: giflature of a State have in their confideration a variety of li. 
lee, : arrangements, which cannot be adapted to the more exp e 
mel § policy of the nation. It never could haye been im the contem~ 
m¢y HR * plation of Congre/s, by any reference to State regulations, to 
fim, “defeat the operation of the national laws. Now,there are cafes, x 
ies which Have been ftated, in which fome of the criminal laws of ‘ = 
mM 5 the United States may be rendered impracticable, by an adherence 
hate = the rule of numbers prefcribed as to jurors, in criminal cafes, 
an by the State law; and efpecially if there muft be but one pan- 
ght nel, as has been contended. Yet,the moft fubftantial requilités, 
to wit, the qualifications of jurors and mode of fele&tion, ma 
the | aa be adhered to. As to the claufe in the law of the United States, es 5 
nt dire€ting, that «the laws of the States (with great exception : 
led thall be regarded as rules of decifion, in trials at common law int 
Wy the Courts of the United States,” Ido not think it applies to ¥ 
an. _ the cafe before us. 
af. All the ‘arguments founded on the inconveniences to" the de- ° . 
nt fendants, if in this cafe particularly any fuch exift (of which I * 3 
D> ' much doubt) weigh lightly when fet againft ehageela d ob- * 
\e- B® — ttrudtions which the obje@tion would throw in the way of the . ~* 
2 @ ~ execution of the laws of the nation. ~ , * 
t Patrerson, Fuffice :-—The objections that a fug- 
he gefted on this occafion, are principally founded on the zoth fee- 
ey tion of the judicial act of Congrefs, which refers the Federal 
v~ Courts to the State laws, for certain regulatiofis refpecting ju- 
ne ries. But the wordsf this reference are clearly reftri€ted to 
C3 the mode of defiguating the jury, by lot, or otherwife; and 
t, : to the qualifications which are requifite for jurers; according to r 
Oe the laws and praétice of the refpective States. Since, erefike; 
at, the aét of Congrefs does not itfelf fix the number of jurors ; = a 
or nor exprefsly adopt any State rule for the puspofe, it is a mecel- 
t,  ~ @ © fary confequence that the fubject muft depend ongke common 
o- e - law; and, by the common law, the Court may d ny - 
eT 
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ces, indeed, where five. 
for High Treafon, in order val 
challenges, a competent muimber might ftill be enfured. In the © 
refent inftance, ecept requires the Marfhall to return ag 
caft 48 jurors; and he hasmot, in my opinign, been guilty 
any excefs, in the exercife of that difcrétionsfor returning @ 
greater number, with which he is legally invefted. fel 
Neither is the mode of making his return juftly exception. ~ 
able. As the aét of Congrefs direéts that oe cn 

















fummoned from the County, in w the offence was commit 
ted, I cannot conceive any more proper, or more legal, way of | 
proceeding, than by iffuing a wenire in each cafe; and hea 
there muft, of courfe, be a feparate pannel returned, in confors © 
mity to every writ. ‘Thus, likewife, the act of Congrefs and ~ 
the State aét have beengrecoriciled, and both put into operations 4 
¥2 jurors being returned in purfuance of the former, and 66 7 
jurors being returned in purfuance of the latter, law. , ‘. 
With refpe& to the objeétion, that a capy of the caption of — 
the indiétment has not becn furnifhed to the prifoners, it mag © 
be obferved, that, although the practice of Penn/ylvania has bel 4 
different, yet, the caption and the indi€tment feem naturally” 
to form but one inftrument; and copies of both fhould, therefore, “= 
be delivered under the provifions of the aét of Congrefs. There — 
can be litle inconveniency in adopting this rule ; and it is cale 7 
culated to avoid much ditkculty and controverfy. S| 
The obje€tion, that the place of abode of the jurors and wits | 
nefles, has not been fuficiently defignated, in the lifts furnifhed 
to the profoners, is, likewife}‘mn our opinion, a validione. The 
ubjec of the law was to enable the party accufed to prepare for 
his defegee, ¥ to identify the jurors who were to try, and the 
witne ho Were to prove, the indigtment againft him. Itig 7 
contrary to the fpirit and intent of fuch a provifion, that the 7% 
whole range of the State, or of a County, fhould be allowed, ag 
defcriptivetef a place of abode ; and it is the duty of the Judges 
fo to mould the praétice and conftrution of ftatutes, as to rene 
cer them reafongile and juft. With regard to the place, ther® —“@ 
fore, we think the townfhips in which the jurors and witnefles 9% 
refpe@tively refide, fhould be fpecified ; bit the act of Congrefs 
cees not requirea f{pecification of their dccupations, and a 
niceties of the Srate aét, are not, in that refpect, incorporated 
into the Béderal fy{tem. ‘S 
In confequence of this decifion, the trials were fufpended, in 
order to give the Attorney of the Diftri€t the three days required — 
by the act dP@onzrefs, for delivering to the pene amended 
the lifts of juroré » 
The «= 
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The Uinrep Srarss ver/us StrwaRT. ¥ 


The Same verfus Wricnr. 


of High Treafon, Lewis read their depofitions, ftating 
ce of material witnefles in both cafes, and moved to poit- 
e the trials “till an opportunity was given, to rica the at 
tendance of thofe witnefles from the Weftern Counties. He 
urged, the general inconveniency of a commitment and trial at 
fo great a diftance, from the fcene of the criminal tranfactions 


* ee 
fi ‘ie Prifoners being brought to the bar, on SE 3 * 


the friendlefs fituation of the prifoners, and the poverty of the. . 
witneffes ; and he alledged, that, under fuch circumftances, an” 
» immediate trial would be a mere ex partg proceeding. Tothew 


the lenity with which perfons thus charged have always been 
treated,,he cited F:/. C.L.1, arid to account for the delay in pro- 
curing the witneffes, he obferved, that as the aét of Congrefs 
(: Vel. p.67. f-29) declared, that “in cafes punifhable with 
ath, the trial fhall be had in the County where the offence was 
committed,” if it could be done without, great inconvepience, 
the prifoners might reafonably have expel that indulgence, 
until the motion for a Special Court had been refufed, on ac- 
count of the peculiar difficulties of the cafe, in oppofition to the 
general inclination of the Judges. Nor could there be any prem” 
paration for trial ’till the charge was known, and the names o 
the witnefles who were to prove the indiétments. 
tice under the Conftitution and laws of Pennfylvania fand the 
cafe is the fame here) a defendant cannot have éompulfory pro- 
cefs to bring in his witneffes, beforé#he has fwogn tha. they are 
material ; and he cannotao {wear ’till he know#the Birce and 
the witneffes that fupport it. It is eflential to the adminiftra-» 
tion of juftice, and to the feelings of humanity, that the de- 
fendants fhould have time to inveltigate the charaQters of wit- 
nefles, and to bring proofs in contradiction to the accufatioii, 
Hence, even in England, where the Coungigseare generally 
{mailer than in this country, a period @f ten days is allowed, 
between the time of furnifhing Lits of the witnefles and jurors, 
and the time of tridl: 7 4nn.cegi. 4 Bi. Com. 345. and altho’ 
the a&t of Congrefs (1 Vol.p. 112./: 29) onl¥ fays that copies 
of the indilment and a lift of the jury and witaeflag thall be 
delivered to the prifoner “ at /ea/?, three entire days before he thalt. 
be tried,” yet it muft certainly be the ingeution of the Legifia- 
ture to afford an opportunity to canvafs the chaga@ters ef the 
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“S~ witneffes, 
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By the prac- © 
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witneffes, or the provifion : that o nity 
cannot be deemed to com be pee! their names, 
it cannot be deemed to be compleat, un unlefs has hed tinke an 
fend for information to the places in which they) refide. : 
Court will, os exercife a difcretion as to the 
ne 06 be alletweds ion to the difiance ; and, cc 
mably to the cafe i in ay — fo allow 8 i | 
will be fubfequent to the deli the cop e indiGimenty: 7 - | 
and the hits of witneffes. te : a 

Rawle (Attorney for the Diftriét) premifed, that an acquiel. 
cence in the prefent motion, would, probably, put off the trial 
for the term. He urged, that the prifoners mufl long ago have ~ 
known the nature of the charge, and the proofs neceffary to their — 
defence ; and ought to have made an earlier application for the "a 
aid of the Court to procure their witnefles. Due diligence hag 
not been ufed, nor, indeed; is it fo ftatéd in the affidavits; and — 
it is not only ‘neceffary to fatisfy the Court that the witneffes q 
are material ; but alfo that the party applying has been guilty of 
no laches, or neglea, i in omitting to apply to them and endeavour. 
ing to procure their attendance. 3 Burr.1513. Ever fince the 20th — 
April, there has becn an opportunity to make this motion 5 
which was not the cafe in Fof.1, as that arofe before a Specigh | 
Court, aéting under a fpecial commiflion, for fpecial purpofes. 
Nor can there be a jut reafon to object to the trial’s coming on, 
becaufe of the place at which the Court is held. On the mo- 
tion for a Special Court, fufficient was difclofed to fhew, that 
the indi€tments would be prefented in Philadelphia, and it was 
a mere fpeculation afterwards to fuppofe that another place 
would be appointed for the trials ; particularly as all the jurors 
and witnefles had teen aétually fummoned. 

By Tre Court :—The only argument of weight in fupport 
of the prefent motion, is that which relates to the period of fur- 
nifhing he prifgners with the names of the witnefles; but it is, 
of itfelf, conclufive : for, unlefs an opportunity were afterwards 
given to inveftigate the characters, and trace the conduét of the 
witnefles, it would be nugatory and détufive to furnith the lift 
of their names. The act directs notice to be given ; this muft 
be intended for the purpofe alluded to, and, for the atedinmeng 
of that purpofeMiime is, undoubtedly, neceflary. 

It muft, therefore, be confidered as a rule in this cafe, and 
in all ober cafes of a fimilar nature, that a_reafonable time thall 
be allowed, aftena lift of the aines of the witneffes is furnifhed 
to the prifoners, for the purpofe of bringing teftimony from the 
counties fn which thofe withefies live. 

The trials of Stewart & Ws right were, accordingly, poftponeds 
and it was then agreed that they fhould not be brought on “till 
the trial of the other prifonérs, who were ready for trial, was 
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,  eomeluded ; but fo much time was confumed in, this previous 1795. 
» bufinefs, that the ayes declared they could not longer protraét Wey 
f - the fitting of the 


Court, on account of other Circuits, and, there- 
fore dire€ted the cafes of Stewart & Wright to be continued 
generally till the next term. It appeared, however, that on the 
ae day, Lewis had informed the Aitorney for the Diftria, 

t he would proceed to trial in the cafe of Stewart, with the 
teftimony already in his poffeffion, though he expeéted other 
witneffes ; and, on this ground, as the Court was about to break’ 
up, he moved, that Stewart fhould be admitted to bail. 

But, By THE CourT:—It was Stewer?’s own fault, not the 
fault of the profecutor, that the trial was poftponed. He has 
now the fame witneffes, that he had at the time of the poftpone- 
ment; but the judges cannot, confiftently with their other du- 
ties, enter on the trial. It is true, that we have eftablifhed it 
as a principle, that no Jaches fhould be imputed to the prifoner, 
for taking time to fend into the counties where the witnefies for 
the profecution refide, after he has received notice of their names; 
but that is not the cafe at prefent: Stewart has no claim upon 
the legal difcretion of the Court; and, indeed, the circumftances 
muft‘be very ftrong, which will, at any time, induce us to ad- 
mit a perfon to bail, who ftands charged with High-Treafon. 


° % 
The Unirep Srates verfus PorTER, 


NDICTMENT for high treafon, committed in the county 

of Allegheny in the State of Penn/fylvania, by , levying war 
againft the United States. After along examination of witnef- 
fes it was difcovered, that the defendznt, though hg was at 
Couche’s Fort, had taken no part in the infurtéétion: that, in 
fact, he was not the perfon, liable to the charge, but another 
perfon of the fame name ; and, thereupon, the Jury, by direc- 
tion of the Court, found a verdict of Not Guilty. 

The only occurrence, therefore, which it is material to no- 
tice on this trial, was-the following. ‘There were two of the 
Petty Jury, (Thomas Coates and Wiliam Callady) who being 
called, and not challenged, alledged ficknefs in excufe for not 
ferying, and they were, for the prefent, fet apart ; But the whole 
pannel having been eventually drawn out of the balloting box, 
without furnifhing twelve names unchallenged, and thfe jurors 
perfevering in their excufe, the counfel for the prifoner tetract- 
ed his challenge of another juror, who was, thereupon, quali- 
fied by order of the Court. 

Xx The 
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Cases ruled and-adjudged in the 
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The Unrrep States verfus Vitor. 


NDICIMENT for high treafon, in levying war againit bY a 
it United States. The prifener was one of the moft a€tive of ‘i 
e infurgents in the Weftern Counties of Pennfjlvania, andhad 
accompanied the armed party, who attacked the houfe of the 
Excife Officer, ( Reigan’s ) in Weftmoreland, with guns, drums, 
&c. infifted upon his furrendering his official papers, and ex- 
torted an oath from him, that he would never act again in the 
execution of the Excife Law. ‘The fame party then. proceeded 
to the houfe of Wells, the Excife Officer in Fayette county, 
fwearing that the Excife Law fhould never be carried into ofiodk, 
and that they would deftroy Wells and his houfe. On their ar. 
rival, Wells had fled and concealed himfelf ; whereupon they 
ranfacked the houfe ; burned it, with all its contents, including 
the public books and papers; and afterwards difcovering Wells, 
feized, imprifoned, and compelled him to fwear, that he would 
no longer act as Excife Officer. Witnefles were, likewife, ex- 
amined to eftablifh that the general combination and {cope 
the infurrection, were to prevent the execution of the Exei 
Law byforce ; and iaithe courfe of the evidence, the durefs of 
the Marfhall of the Diftri€t, the affembling at Couche’s, the 
burning of general Neville’s houfe, &c. were prominent fea- 
tures. 

As no queftion of law arofe upon the trial, but the cafe reft- 
edentirely on a proof of the overt acts by two witneffes, M. 
Levy and Lewis for the defendant, and the Attorney of the 
Diftrict, agreed, without argument, to fubmit to the decifion of 
the Jury,,under the charge of the Court ; which was delivered 
to the following effect. 

Parrerson, Fuftice. The firft point for confideration, is 
the evidence, which has been given to eftablith the cafe flated in 
the indiétmént ; the fecond point turns upon the criminal in- 
tention of the party; and from thefe points (the evidence and 
intention) the law arifes. 

With refpeét to the evidence, the current runs one way : It 
harmonizes in all its parts: It proves that the prifoner was a 
member of the party, who went to Reigan’s houfe, and, after- 
wards, tothe houfe of Wells, inarms, marfhalled, and array- 
ed ;'and who, at each place, committed acts of violence and 
devattation. 

With refpe& to the intention, likewife, there is not, unhap- 

Bly, the flighteft pofhibility of doubt: To fupprefs the Office of 
ixcife, in the Fourth Survey of this State ; and particularly, “ 
; € 
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the prefent inftance, to compel the refignation of Wells the Exe 1795. . 
cife Officer, fo agyto render null and void, in éffe&t,"an a&t of Gave? i. 
Congrefs conttituted the apparent, the avowed, obje& of the ~ 4 
infurreGtion, and of the outrages which the prifoner aflifted to 






































commit. , 
ve of Combining thefe fa&ts, and this defign, the crime of High 
d had Treafon is confymmate in the contemplation of the Conftitution 
f the and Law of the United States. i 
‘ums, 3 The counfel for the prifoner have endeavoured, in the’courfe ~ 
lx of a faithful difcharge of their duty, to extra€t from the wit- 
» the neffes fome teftimony, which might juftify a defence upon the 
eded ground of Gurefs and terror. But in this they have failed ; for 
unty, the whole feene exhibits a difgraceful unanimity ; and, with 
“i regard to the prifoner, he can only be diftinguifhed for aguil- 
r ar- ty pre-eminence in zeal and aGtivity. It may not, however; be : 
they ufelefs on this occafion, to obferve, that the fear, which the f 
ding law recognizes as an excufe for the perpetration of an offence, te 
ells, inuft proceed from an immediate and actual danger, threaten- 
ould ing the very life of the party. ‘The apprehenfion of any lofs of 
| Cx- property, by wafte, or fire; or even an apprehenfion of a flight 
¢ of or remote injury to the perfon, furnifh no excufe. If, indeed, 
ccife ‘fuch circumftances could avail, it would be in the power Of e- 
sof very crafty leader of tumults and rebellion, to indemnify his 
the followers, by uttering previous menaces} an avenue Would be 
fea- forever open for the efcape of unfuccefsful guilt; and the whole | ; 
fabric of fociety muft, inevitably, be laid proftrate. : 
reft- A technical objection has, alfo, been fuggefted in favor of 
M. the prifoner. It is faid, that the offence is not proved to have \ 
the been committed, onthe Yay, nor the number of the Infurgent® RECS oar 
1 of party to be fo great, as the indi€tment ftates. But both Sa 
red thefe exceptions, even, if well founded in fact, are immaterial 
in point of law. ‘The crime is proved, and laid tothave been 
is committed, before the charge was prefented ; “and Whether it i. 
lin : was committed by one hundred, or five hundred, cannot alter gts ’ 
in- 8. the guilt of the defendant. If, however, the Jury entertain = 
and any doubt upon the matter, they may find it fpecially. , 
: Verdict, Guitty.* 
Tt Xx 2 The 
sa 
cT- j : 
ay- * The Court having waited about an hour for the Jury (‘till half 


nd paft ten o’clock at night) adjourned ’till 11 o’clock the next morning. 

Juft after the adjourament took, place, the Jury requefted to fee Mos- 

‘ ter's Crown Law and the Acts of Congress, which, by confent, were q 
Pe accordingly fent tothem. I am told, that they remained together 


of . till between 3 and 4 o'clock in the merning, when they wrote, figned, 
oe and fealed wp, their verdi& and adjourned. On the next << 
he (the 234 of Moy 1795) they appeared at the bar; and, being called” 


over,” 











Cases ruled and adjudged im the 


The Unrrep Srates uerfus MrrgHEL. 


NDICTMENT for High Treafon, by levying war againft — 
the United States. It was alledged, that the prifoner was 
one of the party that aflembled at Couche’s Fort, armed; that he 
proceeded thence to Gen. Neville’s, and affifted"at the burning 
of the general’s houfe ; that he attended with great zeal at the 
meeting at Bradock’s field; and that on the day prefcribed for 
figning a {ubmiflion to the government he was intoxicated, re- 
fufed to fign himfelf, and was active in diffuading ethers from 
figning. The circumftance of the prifoner’s being at Couche’s 
. ‘was proved by a number of witnefles; his being at Bradock’s 
field, by one witnefs and his own confeflion; but there wag 
only one pofitive witnefs to the fact of his having been at the 
burning of general Neville’s houfe, tho’ a fecond witnefs faid 
«it ran in his head that he had feen him there,” and a third de. 
clared that he had paffed him on the march thither. The {Cope 
of the teftimony as it refpe ‘ted the general objeét of the infur. 
reétion, and as it particularly applied to the prifoner, will be 
found fufficiently ftated in the courfe of the arguments and. 

charge. * 

The Attorney of thelDiftri&t ( Rawle ) having clofed the evi- 
dence, proceeded to ftate the law, in fupport of the profecution. 
So frequently and fully has the offence of levying war againft 
the government been defined, that a doubt can hardly be raifed 
upon the fubje&. Kings, it is true, have endeavoured to aug- 
ment the number, and to perplex the,defcriptions, of treafons, 
as an inftrument to enlarge their powers, and to opprefs their 
fubje&ts; but in Republics, and, particularly, in the American 
Republic, the crime ef treafon is naturally reduced to a fingle 
head, which divides itfelf into thefe Conftitutional propofitions? 
rft. Levying war againft the government, and 2dly. Adhering 
to its enemies, giving them aid and comfort :—In other words, 
exciting internal, or waging external, wat, againft the State. 
The fecond branch of the crime, thus defignated, renders it un- 
lawful and treafonable for any citizen to adhere to a foreign, 
public, enemy, whether affailing the frontiers, or penetrating 
into the heart, of our country. But while fuch a co-operation 
endangers the fuccefs and profperity of the community, the ef- 

fects 


over, offered the written verdict, fealed up, to the Clerk. But Tue 
Covrrt faid, that the paper could notbe received. The foreman then 
pronounced the verdict, viva vece, and again offered the written ver- 
dict; but tue Court repeated, “ We cannot open, or recieve it.” 
Nothing was faid, publicly, of the Jury’s having adjourned. The 
defendant was cyeatually pardoned. 


































































































































































































Cracurr Coprr, Pennfylvania Diftrié. . 349 


Sects of domeftic infurreCtion, (which the firft branch of the di- 1795. 
yifion contemplates) ftrike at the root of its exiftence ; and, in wy~y 
free countries above all, muit be prevented, or correéted, by 

the moft vigilant and efficient fanctions of the law. 


ft What conftitutes a levying of war, however, muft be) the 
as fame, in technical interpretation, whether committed under a . 
he republican, or aregal, form of government; fince either infti- 
8 tution may be affailed and fubverted by the fame means. Hence 
he we are enabled, in the firft {tage of our own experience, to ac- 
Ky quire precife and fatisfatory ideas upon the fubje&, from the «4 
e- matured enggriace of another government, which has employed 
m the fame language to defcribe the offence, and is guided by the 
Ay fame rules of judicial expofition. By the Bngii/h authorities, it 
i is uniformly and clearly declared, that raifing a body of men to 
as obtain, by intimidation or violence, the repeal of a law, or to 
he oppofe and prevent by force and terror, the execution of a law, 
id is an act of levying war. Doug.570. Again ;—an infurretion 
e- with an avowed defign to fupprefs public offices, is an act of 
pe levying war: And, although a bare confpiracy to levy war, 
+2. _may not amount ‘to that fpecies of treafon; yet, if any of the 
be confpirators actually levy war, it is treafon in all the perfons » 
nd . that confpired ; and in fof. 218, it is even laid down, that an 
, aflembiy armed and arrayed in a warlikegmanner for ayggeafon- 
me, able purpofe is Bellum levatum, though not Bellum uffum. 
boa Thofe, likewile who join afterwards, though not,concerned at 
aft firft in the plot, are as guilty as the original confpirators; for 
ed in Treafon all are principals; and whenever a lawlefs meeting 
&- is convened, whether it fhall be treated as riot, or treafon, will 
Ss depend on the guo animo. 4°Bl. Com. 81. 1 H. H. P.C. 133. 4- 
3 Fof. 213. 210. 215. 218. 1 Hawk. P.C. 37. 4 Bl. Com. 35. 
ot 1 Hal. P.C. 440. 8 St. Tr. 247. 2 St. Ir. 586.7. Keil. 19. 
le 3 Inf. 9. oe 
Ss? The evidence, unfortunately, leaves no room for excufe, or 
Bg extenuation, in the application of the law to the prifoner’s cafe. 
is, The general and avowed object of the confpiracy at Couche’s 
“3 Fort, wasto fupprefs the offices of excife in the Fourth Sutvey. 
~ As an important meafure for that purpofe, it was agreed to go” 
My to General Neville’s houfe, and to compel him to furrender his 
ng office, and his official papers. Some of the perfons who were 
oy at Couche’s Fort, went, accordingly, to General Neville’s, and ‘ 
f- terminated a courfe of lawlefs and outrageous proceedings by & 
ts burning his houfe. ‘The prifoner is proved by four witnefles pate 
- to have been at Couche’s Fort ; and fo far from oppofing the ex- é 
en ae dition to General Neville’s, he offered himfelf to reconnoitre. , 
Te ing thus originally combined with the confpirators, in a trea- = 
oo fonable purpofe, to levy war, it was unneceflary that the 
he 


purpofe ihould be afterwards executed, in order to convict them, 


all 
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1795. all of treafon, and much lefs is it necéffary to his | a 

wyv~ that he thould have been prefent at the burnitig of Genet Ne 
ville’s houfe, which was the confummation of their plot, or that _ 
the burning fhould be proved by two witneffes. But he is; 4 
sero difcovered, by one of the witneffes at leaft, withina ~ 
few tpds of the General's, at the moment of the conflagration | 
and he is feen marchitig in the cavalcade, which efcorted ‘the 
dead body of their teadér, in melancholy triumph, from ‘the 
feene of aétion to Barelay’s houfe. It is not neceffary to confi: 
der the meeting at Bradock’s field as an independent- treafon, 
though the avowed intention was to attack the garxjfon at Pitts 
burgh, and to expel certain public officers from the town ; - but 
the conduét of the priforier on that occafton, concurrmg ih eves 
ry violent propofition that was made; and his refraétory and 
feditious deportment on the day prefcribed for figning the des 
claration of fabmiffion to the laws ; are cerroborative demon 
ftrations of that mala mens, that dark and dreaty turbulence of 
foul, which is regardlefs of every focial, moral, and réligioug: 
ebligation.* 

The Counfel for the prifoner (£. Tilghman’ & Thomas) pre- 
mifed; that they did not conceive it to be their duty to thew, 
that the prifoner was guiltlefs of any defcription of crime againft 
the Uiiited States, or the State of Pennfylvama ; ; but they con- 
tended, that he had not committed the crime of High Treafon; 
and ought, therefore, to be acquitted upon the prefent indi€timent, 
The adjudications i in England upon the various defcriprions of 
treafon, have beén worked, incautioufly, into a fyftem, by the 
deftruction of which, at this day, the government itfelf would 
be ferioufly affe€ted: but even th@re, the beft judges and the 
ableft commentators, while they acquiefce in the decifions that 
have already taken place, futnifh a {trong caution againft the too 
eafy admiffion of future cafes, which may feem to have a parity 
of reafon. Conftruétive, or interpretative treafons, mutt be the 
dread and: fcourge of any nation that allows them. 1 Hal. P.C, 
132.259. 4Bl.Com.85. ‘Take, then, the diftinQion of treafon 
by levying war, as laid down by the Attorney of the Diftria, 
and it is a conftructive, or interpretative, weapon, which is cake 
culated to annul all diftin€tions heretofore wifely eftablifhed in 
the grades and punifliments of: crimes; and by whofe magic 


power 


* PaTTeRsON, Justice. Before the defence is opened, I wifh to 
direct the attent:cn of the prifone:'s counfel to two confiderations : 
ift. Whether the confpiracy to levy war at Couche’s Fort, was not, 
in, legal contemplat o1, an actual levying of war? 2d. Whether the 
proceedings at vane ral Nevii’e’s houle were net a cortinuation of the 
at, which orgimared at Couche's Fors? For, feveral witneties have 
provei that the prif mér was at Coucbe's I arts _ one pulitive wit 
neis Las proved, that he was at Gen, Nev 
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power a mob may eafily be converted into a confpiracy; and) 
riot aggravated into High Treafon, Such, however, is not 
fenfe which Congrefs has exprefled upon this very fubject; for, 
i£a bare oppofition to the execution of a law, can be confidered 
as. conftituting a traiterous offence, aslevying war againit the 
government, it muft be equally fo, in relation to every other 
law, as well as in relation to the excife law; and in relation to 
the Marfhall offa Court, as much as in relation to the Supervifor 
of a Diftri: And yet, in the Penal Code of the United States, 
the offence of wilfully obftructing, refifting, or oppofing,,any 
officer, in ferving, or attempting to ferve.any proceis, is confi- 
dered and gunifhed mercly as a mifQemeanor. (1 Vol. Swiff’s 
Béit.p. 109. f. 22.) Let it be granted, that to compel Congrels 


1795. 
ety ed 


to repeal a law, by violence, or intimidation, is treafon {and 


the Englifh authorities rightly confirued, claim. no greater con- 
ceffion) it does not follow, that refitting the execution of a law, 
or attempting to c@erce an ollicer into the refignation of his 
commiflion, will amount to the fame offence. Let it be grant- 
ed, alfo, that an infurre€tion, for the avowed purpofe of fup- 
prefling all the excife oflices in the United States, may be con- 
ftrued into an act of levying war againft the government (and 
the Engli/b authorities fpeak exprefsly of the univerfality of the 
object, as an eflential charaCteriftic of this fpecies of ereafon) 
it does not follow that an attempt to oblige one officer Becten, 
or to fupprefs all the offices in one diftri€t, will be a crime of 
the fame denomination. 1 Hal. P. C. 135.. Nor can another 
doétrine, urged in fupport of the profecution, be fairly recog- 
nized. It is laid down in all the books, which have been cited, 
it is admitted by the attorney general, that a bare conf{piracy to 
levy war, does not call to treafon; but, it is contended, 
that if, at any time afterwards, a part of the eonfpirators fhould 
execute the plot, the whole of them will be involved in the guiic 
and punifhment. ‘Thus, no opportunity is left for repentanée ; 
the motives which reftrain the abfentees from attending at the 
fcene of a&tion, however pure, can furnifh no excufe ;—and 
they are doomed to ahf{wer for the conduct of others, which 
they may, in faét, difapprove, and which they cannot, in any de- 
gree, controul. The ftate of the eviderice, however, renders 
it unavoidable, that this ground fhould be taken; for, unlefs 
the proceedings at Couche’s Fort and at Cen. Neville’s houfe can 
be fo combined and interwoven as to form one aétiomy there 
are not two witnefles to prove that the prifoney was at the lat- 
ter place ; and the conduc at the former, could only amount, 
under the moft rigid conflruction, to a confpiracy to levy war, 
not to an actual levying of war againft the government, With 
the neceflity for two witneflcs to an overt act of treafon, it is nor 
in the power of Judges or Juries to difpenfe ;— it is a thicid 

from 
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on the feeble recollection of a witnefs; nor by idle declarations 
of the party himfelf, in a ftate of intoxication; a ftate that does 
not juftify the perpetration of a crime, but may fairly be fup- 

fed to deprive the criminal of a knowledge of the extent of 
his confeffion. 2 Hawk. 604. in not. Fof. C. L. 240. 4 Bi. C, 
356. 1 Dall. Rep. 39. 40. ? 

If this view of the law is correét, it will be eafy to thew, 
that its operation upon the fats, will entitle the prifoner to an 
acquittal. By the meeting at Bradock’s field no aé& of treafoh 
was committed ; nor was any plan for levying warécontrived, 
The people affembled there upon a general invitation, founded 
on the calamitous ftate of the country ; and, though they pro- 
pofed banifhing certain citizens (who were not public officers of 
the United States) from Pitt/ourgh (which cannot furely be deem- 
ed treafon) they neither executed that proje&t, nor committed 
any other outrage ; but after fome menaces and an idle parade, 
difperfed to their refpe€tive homes. The prifoner was certainly 
at Bradock’s field; but no treafon being committed there, his 
attendance is not a foundation for the prefent indiétment. It 
may be admitted, likewife, that at Bradack’s field, he made fome 
vaunting declarations of a traiterous intention; but a trai- 
terous imigention there, isno proof of his having levied war againft 
the govérnment at another time, and in another place. With 
refpeét to the criminal proceedings at Gen. Neville’s houfe (which 
after all amount-to the crime of arfon, and not of treafon) it is 
agreed that only one pofitive witnefs proves the fact of the pri- 
foner’s having been there; but even, eo witnefs ftates, that the 


Prifoner was alone, at the diftance of 30 or 40 rods ; and it is 


not recolleéted whether he had a gun. ‘Then it only remains 
to -confider the effe&t of the prifoner’s prefence at Couche’s Fort ; 
forshis being feen in a cavalcade on the road for Gen. Nevillés, 
and his condué on the day prefcribed for figning the fubmiffion 
to government, when he was nototioufly drunk, may prove him 
to be avery bad man, but will not be fufficient to maintaina 
charge of High Treafon. It does not, then, appear by the tefti- 
mony of two witnefles, that. the meeting at Couche’s Fort was 
convened for the purpofe of accomplifhing a compulfory repeal 
of the excife laws, or a fuppreffion of the excife cffices. The 
meeting feems to have originated merely in a wifh to confider 
what it was beft'to do in the actual ftate of the country. On 
that point a committee was chofen, or rather was felf-created 
and the members determined to fenda flag to Gen. Neville. It 
does not appear with what view the flag was to be fent; but it 
will not be prefumed, when the evidence is filent, to be with a 
view to attack the General’s houfe, to force a repeal of the = 
cife 






8795. from oppreilion’ with which the Conftitution furnifhes the pits. | 
wev~ foner; and it cannot be fupplied by vague conjeétures, founded 
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tile law, or to compel the officer’s refignation # and ev ‘1798. 
fact itfelf is only proved by one witnefs. Befides, the vats Ae Bed 
of the committee, however culpable, will not be fufficient to in~ 
yolve the whole afiembly in the guilt of Treafon. It is true, 
that the prifoner exprefled his willingnefs to reconnoitre Gen, 
Nevillés houfe ; bat this expreflion, likewife, is only proved by 
one witnefs ; and even if it were proved by fifty witnefles, it 
does not amouat to an overt at of ‘{'reafon by levying war; nor 
does it appear that he ever did reconnoitre, or farnth intelli- 








ew, 
> td gence to the committee. The proof againft Porter (ant. p.345) 
foh was as ftrong, and yet he was acquitted. Upon the whole, if 
red. the proceedings at Couche’s Fort and Gen. Neville’s houfe, mutt 
ded be confidered as one action, that action muft take its colour, 
roe quality, and character, from what wa8 done at the latter place ; 
s of and as there are not two witnefles to the overt aét committed 
-m< there, it is immaterial what was the conduét of the prifoner at 
ted Couche’s Fort. ‘The perpetration is the gilt of the crime ; and 
de, he only is to be adjudged guilty, who joined in the a@tual per- 
nly petration. 
his The Attorney General of the United States (Bradford) in reply. 
It It is effential to the fecurity of life, liberty, and property, that 
me the powers of government fhould exift under fome modification 
raie and under whatever modification they exift, an attempt to defeat 
inft or deftroy them, muft be Treafon. — If, however, the pginciples 
ith aflerted in the courfe of the prifoncr’s defence fhould ail, a 
ich flagrant attempt to obftruct the legitimate operagions of the go- 
t is vernment, to prevent the execution of its Taws, and ‘to coerce: 
rie its officers into a dereliGtion of their truft, muft no longer be 


the regarded 2s High Treafon; every man engaged in the admini- 
5 ftration of the public affaif$ has erred in confidering the infur- 


i 

sng! reétion as any thing more than a common, contemptible, riot 5 
ts Vigol, who has been convicted, ought to have been acquitted 5 
?s, and all the prifoners committed upon the fame charge, ought 
on inftantly to be releafed! But this doétrine and its confequences 
im ; will not be found compatible with our Conftitution ; and can- 
1a not receive the countenance of a Court of Juftice. 


ti. To proceed, however, in a mote minute analyfis of the des 
fence; it has been argued, that Congrefs has provided a {pecific 


ra 

“al punifhment, for the offence of refifting or obftructing the fer- 
he vice of procefs, obvioufly diftinguithing it from Treafon; and 
er that it is as much Treafon to refilt the execution of one law as 
Yn f another ; to refift the Marfhall of a Court, as much as the Su- 
ip “ae, pervifor of a Diftrict. The analogy is, in a great meafure, jult: 
It In either cafe, if the refiftance is made by .a few perfons, in a 
it particular inftance, and under the impulfe of a particular in- 
a tereft, the offence would not amount to High Treafon ; but, if, 
x= f in either cafe, there is a general rifing of a whole County, to 


Yy prevent 
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1795- prevent the offer from difcharging his in relation to the 
—~— public at large, the offence is, unqueftionably, High Treafon. 





“Thus an oppofition was lately made to the appointment of a 
particular Judge in Miffin County, and he was, forcibly, driven 
from the Bench ; bat the offence was profecuted merely as a 
riot, upon this principle of difcrimination, that the defign’ was 
not to’prevent the Governor from appointing any Judge, but 
only to difplace an unpopular individual. 

Again, it has been urged, that the criminal intention muf 
point to the fuppreflion of all the excife offices in the United 
States, or it cannot amount to High Treafon. If it is meant by 
this argument, that the infurgents of Penn/y/vania muft have cons 
templated a march from Georgia to New Hamp/fbire, it is extrae 
vagant and abfurd: but, # another view, it is perfectly corre; 
for, if it was fntended that, by their lawlefs carrecr and ¢xample, 
Congrefs thould be forced iato a repeal of the obnoxious law, 
it necefiarily followed, that, from the fame caufe, the offices of 
excife would be fuppreffed throughout the Unien. ‘That unis 
verfality of obje&t, which the books require, was infeparable 
from the nature of the oppofition; for, it was impoflible to 
contemplate the repeal of the excife law in one Survey, or in one 
State, without effecting it in every Survey, and in every State, 

The truth is, however, that the infurgents did not entertain a 
perfonal diflike for Gen. Neville; but in every ftage of their pro- 
ceedings, at Couche’s Fort, at the General’s houfe, and at Bra- 
dock’ s field, theyywere a€tuated by one fingle, traiterous, motive, a 
determination, if pra€ticable, to fruftrate and prevent the execu. 
tion of the excife law. The whole was one great infurre€tion; 
and it is immaterial at what point of time, or place, from its 
commencement to its termination, affy man became an agent in 
carrying iton. Many perfons, indeed, may have attended in- 
nocently at Couche’s Fort (as was the cafe with Porter) but 
thofe would not remain long, after the purpofe of the meeting 
was developed. ‘To render any man criminal, he muft not only 
have been prefent, but he muft have taken part with the infur- 
gents ; yet, whether he was prefent at Couches Fort, on the 
march to Gen. Neville’s, or at the burning of the General’s 
honfe, if his intention was traiterous, his offence was treafon. 
3 Inf.9. ‘The overt aé& laid in the indi¢tment (which is drawn 
from the moft approved precedents) is levying war; and war 
may be levied, though not a€tually made. Fo/f.218. It is agreed 
that this overt at muft be proved by two witnefles; but there 
is a difference as to what conftitutes the act itfelf. Now, it is 
manifeft from every,authority, that to aflemble in a body, armed 
and arrayed, for fome treafonable purpofe, is an act of levying 
war; this was the cafe at Couches Fort; and the prifoner’s aGtive 
attendance there is proved by a gumber of witneffes. It is not 
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: gequired that every witnefs fhould have feen him at the fame fpot, 1795. 
at the fame moment, and in the fame act; but if they fee him ““v¥™ 


at the place and time of rendeavous, exhibiting the fame fpecies 
of traiterous conduct, the law is fatisfied. ‘The confpiracy to 
levy war being effected, all the confpirators are guilty, though 
they did not all attend at Gen. Neville’s houfe. 1 Hal. P.C.132. 
Foft. 213.215. Befides, the meeting at Bradock’s field is a di- 
in& and fubffantive act of Treafon; and the prifoner is proved 
four witnefies to have been there. The defign of the mect- 
ing, was, avowedly, to oppofe the execution of the excife law, 
to over-awe the government, to involve others in the guilt of 
the infurre€tion, to prevent the punifhment of the delinquents, 
to banifh unpopular individuals from#the town, and to_ attack 
the garrifon of Pitt/ourg. ‘The haity declaratioffe of the gu# 
animo, proceeding from the prifoner himfelf, ought not to have 
much weight, were they not fo ftrongly. corroborated by other 
teftimony. 

The charge of THe Court was delivered to thé Jury in fub- 
ftance as follows. 

Patterson, Fuftice. The firf? queftion to be confidered is, 
what was the general objeét of the infurre&tion? If its object 
was to fupprefs the excife offices, and to prevent the execution 
of an aét of Congrefs, by force and intimidation, the offence, in — 
legal eftimation, is High Treafon; it is an ufurpatién of the 
authority of government ; it is High Treafon by levying of war. 
Taking the teftimony in.a rational. and conneéted point of view, 
this was the, object :, It was of a general nature, and of nation- 
al concern. 

Let us.attend, for a moment, to the evidence. With what 
view was the attack made on General Neville’s houfe ?, Was it 
to gratify. a f{pirit of revenge again{ft him as a private citizen, as 
an individual ?, No:—as a private citizen he had been highlyire- 
fpected and beloved; it was only by becoming a public officer, 
that he became obnoxious; and it was on account of his hold- 
ing the excife office alone, that his houfe had been affailed, and 
his perfon endangered: On the firft day of attack, the infur- 
gents were repulfed; but they rallied, returned with greater 
force, and fatally fucceeded in the fecond attempt. ‘They were 
arrayed in a military manner; they affedted the military forms 
of negociation by a flag ;_ they. pretended. no perfonal.hoftility 
to General Newille; but they infifted.on the furrender of his 
commiffion. Can there be a doubt, then, that the ebject of the * 
infurrection was of a general and public nature ? 

The jecond queftion to be confidered,. is—how. far was the 
prifoner traiteroufly connected with the infurgents ? It is. pro- 
ved by four witnefles, that.he was at Couches Fort, at a great 
diftance ftom his own home, and that he was armed. One 
ag 25 witnefs 
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1795- witnefs proves, pofitively,sthat he was at the burning ‘of Gens 
“Y™ Nevillés houfe ; and another fays, ‘it rans in his head, that he, 










alfo, faw the prifoner there.” On this ftate of the fads; a dif- 
ficulty has been fuggefted. It is faid, that no a&t of Treafon 


wascommitted at Couches Fort ; and that, however treafonable- : 


the proceedings at Gen. Neville’s may have been, there are not 
two witnefles, who prove that the prifoner was there. Of the 
overt-act of Treafon, there muft, undoubtedly, be sproof 
two witneffes; and, it is equally clear, that the intention 

the a&t, the will and the deed, muft concur; for, a bare con- 
{piracy is not Treafon. But let us confider the prifoner’s con- 
duét in a regular and connééted courfe. He is proved, by a 
competent number of-witgeffes, to have been at Couche’s Fort. 
At Coaches Mert the confpiracy was formed, for attacking Gen. 
Neville’s houfe ; and the prifoner was actually pafled on the 
march thither. Now, in Fofer 213. the very act of marching is 
confidered as carrying the traiterous intention into effect ;- and. 
the Jury (who will fometimes find the moft pofitive teftimony, 
contradiéted by circumftances, which carry irrefiftable convic- 
tion to the mind) will confider how far this aids the doubtful 
Janguage of the fecond witnefs, even as to the fact of the pri- 
foner’s being at Gen. Neville’s houfe. 

On the perfonal motives and conduét of the prifoner, it 
would be fuperfluous to make a particular commentary. He 
was armed, he was a volunteer, he was a party to the various 
confultations of*the infurgents ; and in every fcene of the infur- 
rection, from the aflembly at Couche’s Fort to the day prefcribed 
for {ubmiflion to the government, he makes a confpicuous ap- 
pearance. His attendance, armed, at Bradock’s field, would of 
itfclf amount to Treafon, if his defign was treafonable. 

Upon the whole, whether the confpiracy at Couche’s Fort may 
of itfelf be deemed Treafon; or, the confpiracy there, and the. 
proceedings at Gen. Newille’s houfe, are confidered as one act, 
(which is, perhaps, the true light to view the fubjeé in) the 
prifoner muft be pronounced guilty. The confequences are not 
to weigh with the Jury :—it is their province to do juftice ; the 
attribute of mercy is placed by our Conftitution in other hands. 

Verdit—Guittx.* 


The 


* The prifoner was pardoned ; and the Prefident afterwards grant- 
ed a general amnelty te all the infurgents, who were not objects of 
depending profecutions. 
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The Same Cause. 


In the courfe of the trial the following points were ruled by 
the Court. 

I. The Attorney of the Diftriét propofed to prove, that a 
circular letter had been written at Canonfburgh, on the 28th of 

ly 17945 bY feveral leaders of the infurreétion, calling upon 

militia officers, and other citizens, to affemble at Bradock’s 
field on the 1ft of Auguf following, with arms, ammunition, 
and provifions ;—that the witnefs had feen the original letter, 
which was left with him, under inftru€tions to pafs it on to 
another perfon ;—and that the copy néw produced was confor- 
mable, in fubftance, to the original. * 

But it was objected, by the counfel for the prifoner, that be- 
fore a copy of the letter could be given in evidence, the lofs of 
the original muft be proved ; and even then the witnefs muft 
be able to atteft, that he had compared them, and that the copy 
offered was in all .refpects correct. 

It was anfwered, by the Attorney of the Diftri€t, that from 
the general circulation of the letter, copies muft have been mul- 
tiplied, and during a feafon of fuch confufion (to which the 
common rules of evidence are entitely inapplicable) it is im- 
practicable to trace the comparifon of any one copy with the 
original. 4 

Br Tur Court. If it can be proved, that the copy of the 
letter now produced, was one of thofe copies, which were ac- 
tually circulated at the time of the infurreétion, it is admiflible 
evidence: but, otherwife, it;cannot be read to the Jury. ‘ 

II. The Attorney of the Diftrict offered teftimony to prove, 
that, in the courfe of the infurrection, the prifoner joined in 
robbing the public mail of the United States; and that feveral 
of the letters, thus intercepted, had been read at the meeting 
at Bradock’s field. 

But it was obje€ted, on behalf of the prifoner, that the rob- 
bery of the mail, was a felony, for which, as a fubftantive and 
independent crime, he was actually charged by another indic&- 
ment; and that, therefore, evidence relating to it fhould not 
be given on the prefent iffue, as the prifoner was. not prepared 
to anfwer, and a prejudice might be excited againft him in the 
mind of the Jury. 

By rue Court. An aét committed with a felonious inten- 
tion, cannot be given in evidence upon the trial of an indiét- 
ment for High Treafon. It does not yet appear, that the mail 
was intercepted and rifled with a traiterous intention ; and, as 
far as it refpects the prifoner, there is another indi€tment againft 
him, charging the offence merely as a felony. Under thefe cir- 
cumftances the teftimony cannot be admitted. April 
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Huusgcamp wverfus: Ter. 


: 
HIS was an aétion for an Affault and Battery committed 
on the High Seas, and the damages were laid in the dey 
claration at 1000 dollars ; but the controverfy being referred, 
the referees reported only 45 dollars in favor of the plaintiff 
In April term 1795, J. Levy, for the defendant, obtained a 
tule to fhew caufe, why the report of the refesees fhould not be. 
quafhed, and the action difmiffed: And the queftion was now 
argued by him on the one fide, and by Rawi/e upon the other," - 

In fupport of the rule, Levy, having adverted to the 3d Article 
of the. Conftitution of thejU/nited States, as the foundation of the: 
Judicial authority, contended, that by the 11th /eétion of the, 
Judicial a€t, which eftablithes the jurifdi€tion of the Circuit 
Court, no fuit could be there inftituted and maintained, unlefs the. 
plaintiff was entitled to recover,and actually recovered, a fum ex- 
ceeding 500 dollars,exclufive of cofts. He drewa fimilar inference: 
from the provifion in the 12th /2ios of the AG, which requires. 
that fuits removed into the Circuit Court from a State Court, 
fhould be of the fame value ; and he diftinguifhed between ace. 
tions for tort, and actions upon contra¢t, in order more forcibly. 
to exclude the cognizance of the Court in the former, than: in 
the latter, inftances. The 20th /eion, empowering the Court té, 
adjudge the plaintiff to pay cofts, was manifeftly defigned, in 
that refpeet, to give a jurifdi@tion, which the Court would not,, 
otherwife, poffefs on account of the general limitation of jurif-. 
diétion, as to the fum or matter in difpute: And in the provi- 
fion, that the Diftrit Court fhall have jurifdiction of clbencen 
where the fine does not exceed 160 dollars, it is evident, that 
the jurifdiction cannot be afcertained ’till the Judge is about to. 
pronounce fentence. 

Rawle, in oppofing the rule, obferved that the a& of Cone. 
grefs did not recognize any diftin€tion between actions for tort, 
and actions upon contraét ; but barely required that the matter | 
in difpute fhould exceed the fum, or value, of §00 dollars, exe. 
clufive of cofts; and the language is the fame in the oth /efion, in. © 
{ relation. 


= 


’ 
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# the United States. The very provifion, indeed, which au- 
'  thorifes the Court, in the 2oth /eion to adjudge that the plaintiff 
- fhall pay cofts, where lefs than the fum,of s00 dollars is reco- 
vered, fhews clearly that the jurifdi€tion was intended to,be 
yefted, if the matter in difpute, as ftated in the declaration, ex- 
ceeds the fpecified amount, though a jury, or referees, fhould 
not give fo much. The matter in difpute in this caufe was an 
aggravated perfonal injury, which might have endangered the 
plaintiff’s life, and certainly would have juftified heavier dama+ 


or The Judges, though they delivered their opinions feparately, 
concurred in the following pofitions, ag the ground of decifion. 

By THe Court :—That the fum, or value of the obje& in 
controverfy, thould amount to 500 doliars, was. deemed by the 
Legiflature a reafonable limit to the jurifdiétion of this Court: 
but the law has itfelf, likewife, provided the rem againft 
any tranfgreffion of that limitation, by declaring that the plain- 
sift who recovers lefs, may be adjudged to pay cofts. The 

force of the expreffion vefts a juriidi€tion; fince it would 
be impoffible to adjudge that the plaintiff fhould pay colts, with- 
out taking cognizance of the caufe. 

But whatever diftin€tion might beymade in other refpects, 
between fuits inftitured to recover a fum certain, and fuits 
brought to recover damages for a tort, certain it is, that in the 
latter cafes there can be no rulé to afcertain the Yerifdiétion of 
the Court, but the value laid in the declaration, If the finding 
of the Jury was the criterion, then the jurifdi€tion of the Court 
would depend entirely on the,verdi€t ; and if a verdié& in favor 
of the plaintiff, for lefs than 500 dollars, would defeat the ju- 
tifdiGtion, a verdict againft him muft unqueftionably be equally 
fatal. 

We think, therefore, that the amount of the plaintiff’s claim 
mutt be confidered as the matter in difpute; and that upon a 
fair comparifon and conftruction of the 11th and 20th feQions 
of the Judicial aét, the mere finding of a jury, or of referees, 
upon the queftion of damages, cannot affect the jurifdition of 
the Court.* 

Rule difcharged. 


Ofober 


* The following authorities were cited by Peters, Fustices—Debt, 
@etinue, &c. will not lie for a debt under 40 fthillings; 2 Jnst. 314. 
31%. Com. Dig. Yet, the fimatinefs of the fun» moft appear on the 
fase of the declaration. 3.Burr, is92- Barnes 497. and though redu- 
acd by a fe:-olf, it will not affeg the jurifdigtion of the Court. 3 Wils. 
#8. Com. Diz. 59. i 
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ScHERMEHORMver/us L'EsPENASSE ef al. 


” 


ILL in Equity. This bill ftated that on the 31ftof Decem. 

ber, 1790, the defendants, merchants of Amiterdam, had 
executed to the complainant (who refided at the fame place) a 
Power of Attorney to receive to his own ufe, the intereft due ~% 
on 180,000 dollars of certificates of the United States bearing ~ & 
intereft at 6 per cent, from the 1ft Fan. 1788, to the 31ft Dec, 
1790, amounting to 32,400 dollars; but that, notwithftanding 
this affignment, the defendants on the 16th Fune 1792, received 
certificates for the 32,400 dollars of intereft, and agreeably to 
the act of Congrefs, f the amount at 3 per cent in their 
own 





In Wilson, plaintiff in error v. Daniel, in the Supreme Court of the 
United States, at August term 1798 (in the abfence of WiLson, Justice) 
tHe Court adjudged, that the verdiét, or judgment, was net to be 
regarded as the rule for fixing the value of the matter in difpute, on_ 
a gueftion of jurifdiction : and that the demand ot the plaintiff, that 
is, the value of the thing put in demand, is to be confidered ; unlefs 
the law itfelf makes the rule, as in an action of debt on a bond (in 
which only the penalty and intereft can be recevered) when that rule is 
to be purfued, whatever may be the damages laid in the declaration. 
IREDELL, Justice, agreed in the opinion of the Court, as it applied 
to the original fuit in the inferior Court: but he diffented from its 
application to the cafe of a Writ of Error, when the fum rendered by 
the judgment was, in his opinivn, to be deemed the value of the mat- 
ter in difpute, in the Supreme Court. : 
Cuase, Justice, agreed inthe decifion ef the Court, becaufe the 
legal judgment (of which alone the Court could take notice) was for 7% 
the penalty of the bond, on which the action had been brought; thoughy 
in an irregular manner, the record fays, that judgment was to be re- 
leafed, upon payment of a fmaller fum, than would authorife the 
party to bring a writ of errer. He thought that te afcertain the 
value of the matter in difpute, the Court muft always refertothe | 
original fuit ; but he would not admit, that the demand of the plain-’ 1] 
tiff furnifhed the rule, as the plaintiff might, on that ground, entitle | 
himfelf in every cafe to a writ of error, by laying his damages propor. 
tionally high. ; 


| ‘6 
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- wn names. The Bill then pra icf, aceerding to the. 1796. 
equity of the cafe, and that an rr apecaiidake iffue = prevent. Sa =. 
the defendants from transferring the ftock, or receiving | ss 

incipal or interefts and alfo to prevent the Regifter and‘Trane ° ~~ 
Pe Clerk of the Treafury, and the Cafhier of the. Bank of the is 
United States, from allowing a transfer, or paying the princypal 
or intereft of the ftock, pending the fuit. On fling the 
Du Ponceau exhibited to the Court the Power of Attorney duly 
authenticated, from the defendants to the complainants; and 
his own affidavit ftating, that he had infpeéted the books of the 
Treafury, where he faw that the identical ftock in queftion was 
regiftered in the names of the defendants. Under thefe circum- 

- ftances the injun@iion iffued; but no finer was ever taken 
out, nor any further proceedinzs had m the fuit till the pre- 
fent term, when Lewis moved for a rule to thew caufe, why the 
injunction fhould not be diflolved. Beforg-the-motion was ate 
gued, Du Ponceau filed another affidavit {tatingy that the delay in 
ifluing procefs was by miftake and accident; and not from nio- 
tives of malice and oppreflion ; that he had heard Lewi} was to 
make the prefent motion near a year ago} and that in expec-" si) 
tation it would be made, he had fufpended the proceedings on i 
the part of the complainant, intending as foon as Lewis thould™ 
appear in the caufe to ferve him with the procefs, as Clerk in 
Court. Lewis admitted that he hadilbeen applied to about a 
year ago, not on behalf of the defendants, but of Mefirs, Po/- 
locks, who claimed the ftock {as he alledged) bysyirtue of a de- 
pofit from the complainant him(felf; but, he infifted, that he 
had poftponed making his application to the Court one term, at 
the inftance of Du Ponceau. ‘Thele facts being underftood, 

Lewis endeavoured to fupport his motion on two grounds: 
ft. That the injun&tion had iffued irregularly, as therg was no 
affidavit made of the truth of the allegations contained in the 
Bill; and 2d. That the complainant had unreafonably delayed 
bringing the caufe to a hearing and decifion,, On the Jicf ground, 
he obferved, that he did not object, becauf€ the injunétion had 
ifflued before a /ubpena was ferved, as there were various cafes 
in which juftice could not otherwif€be attained; but in no cafe 
can an injunétion be iffued, or awarded, without a previous 

affidavit of the truth of the faéts ftated in the Bill. 2 Harr. Pr® 

Ch. 221. 222. 223. 232. 245. 259. Brown Rep. Ch. 452. 3 Br. & 

Rep. Ch. 12. 24. 463- The afhidavit filed in this cafe, is notin 
fupport of the Bill, but in proof of an extrinfic, immaterial, 
fact ; and the Power of Attorney was not’ of itfelf fufficient. 
Such powers, given in a foreign country, do not always, on 

itheir face, explain the meaning of the partis; nor can they be. 

deemed competent evidence of the right of property. It is trué™ 
that, Harr. P. Ch. 221, and Hinde 583, mention, that an in- 
~Zz -  junétion 
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_ 1796. junétion may iifue s exhibit of deeds, writings, or other 
eo ey idence ; ar che er cites Vernon, where not a Word ig — 
fila, the fubjeét, and the latter refers to no authority. On 
the /econd ground, it wag urged, that the complainant’s delaying 
his fuit, is affigfied in all the books of practice, as a good rea. 
fon for diflolving an injunétion. 2 Harr. Pr. Ch. 259. 16. 17. 
Pr. in Ch. 508<. Yn this cafe there has never been even an at- 
tempt to ferve a fubpena; and the property being within the 
jurifdi€ion of the Court, the defendants (who are not, however, 
proved by affidavit to be refident abroad) might have been /ub. 
penaed even in Amfferdam. If a fubpena is not ferved, the on- 
ly excufe. which can be alldwed, and which mutt be proved, is 
chat the party cannot be found ;—but the attempt to find muft 
be made. 

Du Ponceau atid Dallas, for the complainant, premifed that 
they wére defirous imfany mode to obtain a hearing and decifion 

on the merits of the caufe; and offered to meet theadverfe counfel . 
inflanter, either on the claim of the defendants, or of the parties 
for whom he interpofed, upon an anfwer to the prefent Bill, upon 
” *a Crofs Bill, or upon a Bill of Interpleader. If this overture 
was rejected, the inference muft be conclufive in favor of the 
complainant, and the Court will pay no regard toa motion 
made in behalf of perfonggewhofe interefts are not involved in 
the exifting caufe, and preferring this infidious courfe, re- 
fufe to appear, for the purpofe of enabling the complainant to 


conteft their prétenfions. But, in anfwer to the two poe 


urged for diffolving the injun@tion, it was contended, 1ft. That, 
dithough an affidavit of the truth of the facts contained in the 
Bill, is a regular, and, perhaps, theymoft general foundation for 
an injunétion, it is not the only foundation, on which it iffues. 
Where the Bill ftates an equity, depending on the difcovery of 
the defendant ; or a relief is prayed upon circumftances bi 
pening within the knowledge of the complainant, and feveral 

other analogous cafes, the affidavit of the party is the beft evi- 

dence of which the fubje& admits; but a Court of Equity will 

not, any more than a Courtyof Law, confine itfelf to one kind 

of proof, where there are various kinds of equal validity ; much 

Jefs will it adopt an inferior in exclufion of a higher kind. Sup- 

pofe the fa& depends on a Tecord ; the law fays, that a record 

is the oily regular proof of its own exiftence; and yet if the 

rule in Chancery is as inflexible, as it is ftated to be, the necef- 

fity for the affidavit of the interefted party cannot be fuperfeded 

by exhibiting the record itfelf. _In the prefent cafe, would the 
complainant’s affidavit be more fatisfactory to prove the con- 

tents of the Power of Attorney, than the infpeCtion of the in-8y5% 
ftrument itfelf} as an exhibit inthe caufe? But, it is not on 
general principles alone, that the regularity of the proceeding is 
. maintained: 4" 9 












“> 4 ce. 
Circurr Court, Pennfjlvania Diftri. > 


‘gmintained: all the books of practice in ftating, that an 1 . a 
injunction may be obtained ches apn aiities conieten in the og * 









































On anfwer, or upon fome matter of record, or on fome deed, y 2 —_ ‘ 
ying ting, or other evidence, produced in Court. 2 Harr. Pr. Ch, Ps 
Pa 21. Hinde Pr. Ch. 583. At iffues upon payment of moncyan 4 * 
ie “§  ~—s Court ; and it has been granted to a bankrapt, upon the bare q 
the | roduction of his certificate, to {tay proceedings at law. 2 Harr, ey 
oda r. Ch. 222.223. Befides, the prefent Bill muft, from the na- 

ji ‘ub. ture of the tranfaction, be filed by an Attorney, as the com- , 
on plainant lives abroad; and it would have been fatal to wait for 
is an affidavit, as the ftock would certainly have been transferred 
nuit on the firft intimation of the fuity or intention terfuc. It is 
-  gonclufive, however, that by proof, independent of the allega- = 
shar , tions in the Bill, to wit—the defendant’s afignment of the pro- ” 
fioh y in gueftion to the -complainant’s ufe, and Du Ponceau’s A 
nf affidavit of the defendant’s having afterwards converted it to his ‘ ; 
tice own ufe; thegg is an apparent fpoliation and fraud. The con- ae 


fcience of the Court cannot be more fatisfatorily informed upon 
Pas the fubje& ; and it is a flrong additional circumftance, that not- 


= i withftanding the injun€tion has fo long bound the property, the» 
. defendants have never attempted to releafe it. 2d, This natus”” 


; rally leads to the /econd confideration, whether the delay has 
ri been fo-wnreafonable, as to warranae Court. in. diflolving the 
injunGtion; and, of courfe, putting if forever out of their power 


fe to do jultice to the party really injured, as the Stock will, doubt- 
» lefs, be inftantaneoufly transferred. Neither of the grounds of 
he the prefent motion at all relate to the merits ;- and, it-may fairly 


re be remarked, that the delay might more eafily have been pre- 

oe vented by the defendants, than. by the complainant... The de- ° 

he lay, however, has not proceeded from any intention to opprefs. 

the defendants, nor to avoid a difcuffion ; it is at moft an error, 

£ or /aches, of the folicitor, which the Court will-not allow to be 

i converted: into an inftrument for the deftruétion ofa juft claim. 

‘lt The defendants being abroad, it was. dubtful how.the .com- 
_plainant could proceed to bring the fuit’to.a decifion. Mitford 

30. 2 Har. Pr. Ch. 222. and where an injunction is granted on 

the merits, it will. not be diffolved before ahearing.. If, there- 

p= fore, the merits are with the complainant, no advantage camp 


x flow from granting the prefent motion; as itis exprefsly laid © x 

c down in the books, that where the equity. appears. evidently for” 

4 the plaintiff, or his cafe is hard, an injunction diffolved for un- 

ss ' reafonable delay, will, upon motion, be revived... 2 Harr. Pr. 

* Ch. 224. The Court will not diffolve the injun€tiommerely to 

[nC give an opportunity to carry the property (which ought in equity 

= | to be deemed the complainant’s) out of its jurifdiction. fe 
5 Peters, Fuffice :—If this were not acafe, in which an irte- 

. a parable injury might be done, by allowing the Stock to be pla- 
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of the Court, it wut tasaiity . 
gid praétice than has been pure — 

injunction would, probably, 
put the property out of*the power of the Court; and ineapaci- _ 
tate'us from doing juftice hereafter to the parties, scoring ts te, “A 
the real merits ‘of their sefpective pretenfions. It is proper, . 
however, to obferve, that I do not think an affidavit to the con- 
tents of a Bill, is the only foundation for iffuing an injundtion, = 
Harrifon, ow this pomt, is himfelf a refpeétable authority; 
though he cites no other book: but, independent of all written ~ 
authorities, reafon and the diétates of juftice require, that —~ 
other proof befides the pafty’s oath fhould be aliowed. Nor, 
under all the circumftanees, can I decide, that the delaywhich 
has occurred is without a reafonable excufe. It will be pro- - 
per, however, in continuing the injunction, to apprife the 
complainant, that, ufilefs fome good caufe to the contrary is 
fhewn, I fhall be for diffolving it, at the next term. 

Witson, Juftice:—This motion is made on two grounds :—~ 
tft. ‘That the injun@ion originally iffued on an improper foun- 
dation ; and 2d. That there has been an unreafonable delay in 
bringing the fuit to a decifion under it. It does not appear to 
me, however, that either of thefe grounds is fufficiently fup- ; 
ported. The irregulari s folely on the want of an affidae 
vit; but this, though it is quently, and, perhaps, generally, 
the mode of proceeding, is not,.in my opinion, the only one, 
In the very cafe now before the Court, the evidence’of the Pow- 
er of Attorney, operating effectually as a transfer of the pro- 
petty, is certainly ftronger evidence, than an affidavit of the 
interefted party. With refpect- to the delay, it is {worn to © 
have happened through inadvertance and miftake ; and no evi- 
dence of a wilful procraftination has appeared in the courfe of 
the difcuffion. .On the contrary, an overture has been made 
to bring the merits to.a hearing, as expeditioufly as can be de- 
vifed. It is to be colifidered, likewife, that if the injunétion is 
diffolved, the Court put it out of their power to do effectual 
juttice ; ‘but, if it is continued, je uftice can be done, eventually, 
to the injured party; whether the complainant, the defendant, 
or Meflis. Pollocks, thall eftablith a title to the property. 

The motion refufed. 





Wuarton’s Executors verfus Lowrey. 





ILL in Equity. The Bill was filed in Offober 1793, to)” 
B open an account, which had been fettled and figned by 
the ‘complainants, in April, 1781, touching the tranfaétions =~ 
between Be 
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z ica ie tiene adil tha def commiilaries in 1'7¢ 
the American army, during the revo war. one oy 
charged the defendant (among other fraudulent 
making erafures in the complainant’s books; alfo, Poy 
a number of fpecific errors and over-charges in the account. 
The defendant filed an anfwer to the Bill, in which he denied 
all fraud, canvaffed and refuted the fpecification of errors and 
over-charges, and the ftatute of limitations.” 

Rawle and Lewis, having obtained a rule to thew caufe, why 
the Bill fhould not be amended, by inferting, that the frau 
charged had come to the complainant's knowledge within jx 
years before the commencement of the fuit, now movéd to make 
the rule abfolute; and cited 1 HarsCh. 106. 3 P. Wm. 143. 

Dailas, for the defendant, admitted that, the allowance of 
amendments was difcretionary with the Court; but, contended, 
that after a general anfwer to the allegations, anda denial of 
the frauds flated in the Bill, the complainant ought not to be 
indulged, without fome other proof to fupport the charge of 
fraud, than his bare affertion. In the cafes cited in 3 P.Wm. 
143s ‘there was no anfwer to’ the Bill, but merely a plea of the 
ftatute of limitations ; and in the principal cafe, the Chancellor 
only ordered the defendant to anfwer, which the prefent defend- 
ant has already done. Twelve ye ve elapfed fince the ac- 
count was fettled; and the fraud being denied on oath, and un- 
fupported by any fpecies of evidence, the complainant ought 
not to be permitted to harrafs the defendant, and procraftinate 
a decifion. 

By Tue Court :—Confiderations refpeéting the merits of the 
caufe, ought not to weigh in the determination of the prefent 
queftion. The complainant could not forefee that the ftatute 
of limitations would be pleaded , and it is in order to"bring be- 
fore the Court an effential fa& arifing from that plea;’ that the 
amendment is propofed. 

The (jfile made. abfolute. 


KerTanp, gui tam. verfus The Cassrus. 


N information that had been exhibited againft the Cajius, 
A, as a veffel illegally out-fitted within the jurifdiction of 
United States,* came on to be argued upon a fuggeftion filed 
ex-officio by the Attorney of the Diftri&t, in purfuance’of direc- 
tions from the Prefident, ftating, that the veflel was the pub- 
lic 


* See the United States 0. R. Peters. Esq. in the Supreme Court t of 
the United States. | 
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r796. lic property of the b Republic and, therefore, not liable — 
—"¥™ to feizure and  forf cry ee egee 


opened on the merits, a doubt was intimated by the 
whether the Circuit Court had jurifdi€tion in this cafe? And — 


the counfel were requefted, in the firft inftance, to difcufs — 


that point. 

/ Boal for the informant, contended, that the Diftri€t Court 
had not, and that this court had, jurifdi€tion.— He referred to. 
the oth, 11th, 21f-and 22d ebhions of the Judicial a; and 
from comparing thefe endeavoured to eftablith his general pofi- 
tion. He faid thatthe 9th /efion does not give the jurifdiction 
to the Diftriét Court; for an information ix rem, is not within 
the frf claufe of the /eétion, which gives cognizance of crimes. 
and offences to that Court ; nor is it within the claufe creating 
an exclufive original cognizance of all civil cafes of admiralty 
and maritime jurifdiétion, for this is not a. civi/ cafe of that de- 
fcription, but a proceeding to enforce a forfeiture for an offence, 
and it is certainly not included in the claufe of feizures under 
the laws of impoft, navigation, or trade. With refpeét to the 
claufe giving the Diftri€t Court, ** exclufive original cognizance 
of all feizures on. land, or other waters, &c. sad of all fuits for 
penalties and forfeitures incurred under the laws of the United 
States,” it mult, in order ferve confiftency in the different 
parts of the law, be underftood to mean exclufive of the State 
Courts, and not of the Circuit Court. Penalties of a fpecific 
fum recovered by civil fuits in perfonam are here intended to be 
diftinguifhed, from epee - in rem; aud in the former, but 
not in the latter, cafe, a jurifdi€tion is given to the Diftrid 
Court. The accuracy of this conftruction may, likewile, be 
ftrongly inferred confidering, that an appeal is given from the 
Diftriét to the Circuit Cotrt, in fuits in perfinam, but not in 
fuits in rem; and; therefore, if the oppofite dotrine prevailed, 
the Circuit Court would be oufted of all jurifdi€tion, original, 
as well as appellate. iif it fhould be faid, that this feizure is of 
a vefiel exceeding ten tons burthen, made ov navigable waters,. 
within the Diftri@t, and that it is confequently embraced by the 
claufe which gives jurifdiGtion to the !)iftri& Court in the cafe 
of feizures ; it is enough to anfwer, that the operation of that 
claufe is confined to feizures under laws of impoft, navigation, 
or trade. But the forfeiture is diftin@t from the feizure ; and 
where a penalty is given, as well as a forfeiture incurred, for 
the breach 6f any law (which is the cafe in the prefent inftance,, 
and is frequently the cafe in other inftances) a fuit for the pe- 
nalty may be inftituted in the Diftri@ Court, and an’ informa- 

tion, to enforce the forfeiture, may be filed in the Circuit Court. 
then, the 112 /eétion of the‘ Judicial a& gives to the Circuit 
S ours *‘exclufive cognizance of all crimes Pand offencés, ye 
Zabie 
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a ; one und@ the authority of the Uni States, except where 1796. 
att otherwife provides, or the laws” United States thall —~ 


otherwife dire, and concurrent jurifdiétion with the Diftri& 
Courts of the crimes and offences cognizable therein.” Unlefs, 
therefore, there is any law giving cognizance to the Diftri 
Court, this feétion gives it exclufively to the Circuit Court, 
But even if the Diftrit Court has cognizance, either the pre- 
fent caufe of forfeiture muft be taken opt of the denomination 
of crimes and offences, or by the exprefs words.of the a&t, the 
Circuit Court is vefted with a concurrent jurifdition; and the 
exclufive words can only be rendered operative by reftriGting 
them to the State Courts. ‘4 

Rawle, (attorney for the diftriét) ftated the general opinion 

and uniform practice, to be in favor of the exclufive jurifdic- 
tion of the Diftri@ Court; and, he contended, that a fair and ra- 
tional analyfis of the law, would admit of no other conftruc- 
tion. It has been decided here as well as in England, that pro- 
ceedings of this mature are civil fuits. Cowp. 391. United 
States, v. Le Vengeur* ; and the words of the Judicial act are 
fo ftrongly exclufive, in giving jurifdiction to the Diftri€& Court, 
that they cannot be mifunderftood or-difregarded. Nor does 
the contradiction fuggefted really exift; for, if the obvious, 
diftinétion between profecutions againft perfons for érimes, and 
proceedings to recover a forfeiture, i@adverted to, there will be 
noinconfitency in referring the concurrent jurifdi@tion of the 
Circuit Court to cafes of the former defcription, while the ex- 
clufive original jurifdi€tion of the Diftri€t Court is afferted, in 
cafes of the latter defcription. 

Peters, Fuffice:-—The language of the a& of Congrefs is 
fo forcible, to veft an exclufive jurifdi€tion in the DiftriG 
Court, that the impreflion on my migd can never be obviated, 
but by fomething equally authoritative, direét, and egnclufive. 
The argument which has been oppofed to this language, mere- 
ly confifts of flight analogies, doubtful gegen and un- 
fatisfa€tory deductions, from a comparative view of different 
fections of the law. To take jurifdiction, however, in any cafe, 
the court ought to be clearly of opinion, that the conitiftution 
and the law intended to give it; but here, the words will hardly 
admit a doubt upon the intention of the legiflature, to exclude 
the jurifdiction of the Circuit Court; and, therefore, we can 
have no pretence whatever to fuftain the prefent information. 

I have uniformly affixed this conftruction to the law. In 
the cafe of the United States, v. Guinet, for being concerned 
in illegally fitting out a Frengh privateer, the party wasarrefted, 

> and 


* At the requeft of the. Court, I preduced my notes of this cafe.on 
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and fome cannon pe, tee were feized. Hthen; upon : . 


full confideration, ‘the information in rem, to ine 
force the forfeiture of the cannon, fhould be inftituted in the 
Diftri€t Court ; but I bound the defendant over to the Circuit 
Court, to anfwer perfonally for the offence. *The pra€tice has, 

I believe, been conformable to this precedent : Forfeitures under 
the Excife laws have certainly been fued for, without exception, 
in the Diftriét Court, upon the general jurifdiction given 

the judicial aé, and not upon any {pecial jurifdiction created 
for that purpofe. : 

Witson, Fufficey—The Court is bound to take notice of a 
queftion of jurifdiction, whenever it may occur, and however 
it may be propofed: For, if we are fatished, that we have not 
legal cognizance of any caufe;—or, in terms lefs dire&t, if we 
are not fatisfied, that we have cognizance; we ought not to 
proceed to a decifion, er an inveftigation, upon its merits. 

In the prefent inftance, it is a queftion of great importance, © 
and, perhaps, of fome difficulty; but the ftrong bias of my. 
mind, (which encreafes, indeed, with every moment’s reflec. 
tion upon the fubjeét) is oppofed to the alledged jurifdiGtion of 
the court. It is fuppofed by the counfel for the informant, 
that the jurifdiction is maintainable on the pofitive words of 
the 1124 /e@ion, and on a fair implication refulting from a view 
of the 217 and 22d /ection® of the judicial at: Fory it is faid, 
if the Court has not original jurifdiction, by the 1114 fection, 
it can have no jurifdiétion at all; fince its appellate jurifdiction, 
eftablithed by the 21/7 and 22d /2Zions, is confined to civil caufes, 
But the jurifdi€tion, in the cafe of crimes and offences, ‘obs 
vioufly relates to profecutions againft perfons ; and when viewed 
in that light, neither the pofitive words of the 11#h /efion, nor 
any implication refulting from the 21f and 22d /ections, can be 
applicable to the prefent caufe, which is not defcribed by the 
former, nor affected by the latter: to take cognizance of a 
proceeding merely ingem, cannot be confidered as taking cog- 
nizance of a crime ffence. 

When, however, we advert to the jurifdiction given to. the 
Diftri&t Court, every fhadow of doubt feems to vanifh. The 
oth feGtion of the att declares, that “ the Diftri€t Court thall 
have exclufive original cognizance of all fuits for penalties and 
forfeitures, incurred under the laws of the United States.” 
The exclufion is expreffed in ftrong and unqualified terms ; nor 
can it, by any reafonable interpretation, be reftricted to a mere 
exclufion of the State Courts. “Wherever, indeed, a qualified} 
exclufion is intended, the cxprelae of the legiflature corref- 
ponds with that intention. ‘Thus, it is provided, in two diffe- 
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* See ant, p. 321. United States v, Guinet, 
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rent memBets of the very fame fection, that the Diftri&t Court 1796 
fhall have, “ exclufively of the Court the feveral States,” “Yo 
cognizance of all erimes and-offences, committed upon the high 
feas, &c. and of fuits againft Confuls or Vice Confuls. But, if 
the conftruétion, which I have ftated, is correét, no contradic. 
tion exifts, to call for any ftrained expofition of thelaw. The 
jurifdi€tion given to the Circuit Court, whether exclufive, or 
concurrent, will be fupported by applying it to profecutions 
againft delinquents for crimes and offences; and the exclufive 
jurifdiction given to the Diftrict Court will be preferved by al- 
lotting to it all fuits for penalties and forfeitures under the laws 
of the United States. Whether, therefore, this is a fuit for a for- 
feiture, appears, upon the whole, to be the only real obje& of 
enquiry. We think that it is a fuit of that denomination; and, 
conféquently, cannot take cognizance of it. 

But the fubject is entitled to the moft folemn confideration, 
and the moft authoritative judgment. We fhall be happy, 
therefore, to affift in putting it upon any proper footing, to ob- 
tain the opinion of the Supreme Court. In the meantime, 

By ‘rue Court :—Let the information be difmiffed.* 


* Lewis doubted whether a Writ of Error would lie for want of 
parties, as the French Republic had refuf€d to flea claim to the veflels 
and, he faid,that he was prepared to contend, that the fuggeftion filed 
ex officio by the Attorney of the DiftriG, ought to be difmiffed. The 
next day, he mentioned, that prefuming the decifion againft the jarif- 
diction of the Circu't Court, was, in effect, a recognition of the jurif- 
diction of the Diftrict Court, he fhould refort to that tribunal, with- 
out giving this Court (whohad deferred pronouncing theirdecifion, in 
order that he might confider the matter) any further treable. 
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April Term, 1797. 
SS 
Prefent—InepELL and Peters, Jupices. 


The Unirep States verfus Vivato. 


on a charge of High Treafon againft the United States, 

nd on the return.to a Habeas Corpus, iffued under the a& of 

Pennfyluania (2 Vol. Dall. Edit. p. 241 ) it appeared, that he had 

entered on board of a French privateer “in parts out of the ter 

ritory of the United States, and that, having fo entered, he aided 
in capturing an American veffel.” 

But it was objeéted, by Dallas and Du Ponceau, for the pri- 
foner, that he was not liable to a charge of High Treafon ; be- 
caufe he was by birth a iard, and had never become a na- 
turalized citizen of the United States. They contended, there. 
fore, that he ought to be difcharged from the profecution ; in- 
dependent of any inquiry, whether the offence could be deemed 
- High Treafon, even in a citizen. 

he faéts were thefe :—Francis Villato was born within the 
dominions of the King of Spain; he came from New Orleans 
td Philadelphia in the beginning of the year 1793, and, on the 
11th of May following, he took and fubfcribed, before the 
Mayor of the City, the oath fpecified in the third fe€tion of the 
act of Affembly, paffed on the 13th of March 1789. 2 Vol. Dall. 
Edit. p.676. He afterwards went to the We Indies, entered 
on board a French pYivateer, and acted as prize-matter of the 
American brig Fobn of New-York, which the privateer had taken, 
while he was on board, and procured to be libelled and con- 
demned at Cape Frangois. 

Under thefe circumftances, the argument entirely turned upon 
the queftion; whether the prifoner Shad become a citizen of the 
United States, in confequence of the oath taken and fubfcribed 
by him, on the 11th of May 1793. 

For the affirmative of the propofition, Lee, the Attorney Ge- 
neral of the United States, and Morgan, contended, ¢hiat the a& 
of Pennfylvania was in force in the year 1793; that it was not 
affected by the eftablifhment of the new State Conftitution, nor 
repealed by any fubfequent law ; that the power of naturaliza- 
tion 


‘T": defendant had been committed by the Diftrict Judge, 
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tion granted to the Federal government was concurrent with, 1797-, 
and not exclufive of, the State jurifdiétion upon the fubje& 5; VY“ 













that the firft naturalization aCt of Congrefs, paffed in the year, ep 
4790, furnifhed a new rule, but contained no repealing, or ne- ‘See, 
gative, words, to impair the operation of the pre-exifting State ee 
laws ; and that although at this time there was no other than tare 
the Federal rule for naturalizing a foreigner, yet this was the CAS 
dire&t effect of pofitive negative words, in the at of Congrefs _ re Sag k 
pafled in the year 1795. 3 Vol. Sawift's Edit. p. 163. Collet v. Her. 
Collet. Ant. p. 295. ‘Saber’, 

. Dallas, in reply. It is conceded, that if the prifoner is not “ee 





a naturalized citizen of the United States, he muft be difcharged. 
It is unneceflary to enquire, whether the Federal power of na- 

































dge, turalization is concurrent, or exclufive; fince, it will be fufh- 
ates, ciently fhewn, that even if the power is concurrent, the State 
t of had ceafed to exercife it before the year 17933 and, confe- 
had uently, the prifoner could not have become a citizen of the 
ter. United States under any law of Pennfyluania. Before Congrefs 
ded had exercifed the power of naturalization given by the Federal 
Conftitution, the then exifting State conftitution had deciared, 
pri- that ‘every foreigner of good character, who comes to fettle 
be- in this State, having firft taken an oath or affirmation of allegi- 
na- ance to the fame, may purchafe, or by other juft means ac- 
Ten quire, hold, and transfer, land, or other real eftate ; and, after 
ine one year’s refidence, fhall be deemed a free denizen thereof, and 
ned entitled to all the rights of a natural born fubjeét of this State, 
except that he fhall not be capable of being eleGted a Repre- 
the fentative until after two years refidence.” 1 Vol. Dall. Edit. p. * 
ang 6o. in Appendix, While the teft laws were in force, no particu- 
the lar form of qualification was prefcribed for the purpofe of natu- 
the ralization,. different from the oath, or affirmation, of allegiance 
the and abjuration, exaCted from every inhabitant of the State : 
all. But when the teft laws were.repealed, and before Congrefs had 
ed legiflated upon the fubject, a {pecial provifion became neceflary; 
he and the provifo in the act of the year 1789 (2 Val. Dall. Edit, 
ny p- 677-) was exprefsly introduced to preferve and effectuate 
n« the 42d /eétion of the Conftitution, with which it is in langua 
and meaning infeparably connected. The next change in the 
on bufinefs of naturalization was the act of Congrefs, paffed in the 
he year 1790. This aét, it is true, does not contain a repeal of 
ed the State law, nor any negation of a State power to naturalize ; 
but the arguments ab inconvenienti are ftrong againft a concur- 
€- rent authority ; and, if not on the queftion of power, at leaft 
a& on the pitinciple of expediency, the State Convention, who af- 
ot terwards formed our exifting Conftitution, have evidently avoid- 
or ed a collifion of jurifdiQion, by omitting to prefcribe any State 
a- 





mode of naturalization, and leaving the fubject, implicitiy, to. 
Aaa 2 the 
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the rules which Congrefs had previoufly prefcribed. A citizen: 


of the United States, adopted ‘under the ad of Congrefs, isay 


citizen of each and every State ; and the convention of Pennfyi.: 
vania could conceive no means of eftablifhing uniformity. (the — 
very object contemplated by the Federal Conftitution) if each 
State, in a diftinét and different mode, might, likewife, cons. 
vert the character of an alien, into that of a citizen of the Unin 
ted States. ‘The State Conftitution is, therefore, filent ; and it 
only remains to be thewn, that the law pafled in the year 1789, 
was virtually repealed by the ratification of that Conftitution; 
which provides, indeed, that all the pre-exifting laws, netin- 
confiftent with itfelf, fhall continue in force. Schedule fe. 1, 
But the act of 1789 was net only entirely dependent on the ex. 
iftence of the old Conftitution, which was abrogated ; but is in 
many effential points inconfiftent with the new Conftitution. 
Thus, it is to be remarked, that the part of the act of Aflembly 
on which the controverfy turns, is not a fubftantive and original: 
feGtion, but 'a mere declaratory, provifo, that the Legiflature 
did not intend to do, what it was out of their power to have 
done, that is, to alter the 42d fection of the Conitirution by a 
mere repeal of the teft laws. ‘The provifo proceeds in the fol 
lowing words: “every fuch foreigner as in the faid feétion men~ 
tioned, who fhall come to fettle in this State, fhall, after one 
year’s refidence therein, be entitled to the full enjoyment -of the 
rights and privileges therein fpecified,” upon taking and fubfcribing 
the oath, or affirmation, &c. When the whole Contftitution 
was deftroyed, none of its parts could furvive ; and when, there- 
fore, the 42 /éfon-was annulled, the defcription of foreigners 
which it contained, and the rights and privileges which it fpe- 
cified, could no longer furnifh a foundation, on which the aé& 
of Affembly could ftand, and it inevitably fhared the fate of 
every bafelefs fuperftru€ture. But is it. poflible to render the 
a&t cenfiftent with the exifting conftitution? A flight.com- 
parifon will yield a fatisfa€tory anfwer. ‘The act declares, that 
a foreigner, having taken the oath, or affirmation, of allegiance, 
and retided here one year, fhall be entitled to all the rights and 
privileges fpecified in the 42d feétion of the old conftitution ; 
that is, he may acquire, hold, and transfer real eftate, and enjoy 
all the rights of a natural bern fubje& of this ftate, except the 
right of being elected a reprefentative, which he cannot enjoy 
for two years. Now, the exifting conflitution will not allow 
any man to be even an elector, who has not refided here two 
years ; and befides requiring a longer period of rcfidence than 
two years, to entitle a citizen to be elected a reprefentatiive, a fe- 
nator, or governor, it fuperadds the qualification, that he fhall be 
of a certain age, before he can be chofen for thofe offices-trefpec- 
tively. If, then, the act of aflembly is in force, an alien natu- 
' ralized 
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ratized under it, having the rights of the old, is in a fituation pre- 
ferable to a natural born citizen under the accumulative reftraints 
of the new conftitution. But a contrary conftruétion has been 
given whenever the point was directly prefented for confidera- 


* tion (which was not the cafe i Collet v. Collet) by the legiflature, 


our courts, and by the bar. 

Perers, Fufice. At the time of committing the defendant, 
fome doubts arofe in my mind; which, on account of the im- 

nee of the fubjeét, I thought it more proper to fubmit to a 
folemn difcuflion, than haftily to decide at my chambers. I take 
the carlieft opportunity, however, to acknowledge, that I am 
now convinced the commitment was erroneous. ‘The aét of af- 
fembly is obvioufly inconfiftent with the exifting conftitution of 
the flate ; and, therefore, cannot be fayed by the general provi- 
fion of the fchedule annexed to it. On that ground only my 
opinion is formed ; but it is fufficient to authorife a declaration, | 
that the proceeding before the Mayor was, ipfo faffo, void ; that, 
the prifoner is not a citizen of the United States, and that, confe- 
quently, he muft be releafed from the charge of High-Treafon. 

InepELt, Fuffice. Lam of the fame opinion. Difficulties, 
it is true, have been faggefted on points not neceffary to a deci- 
fion on the prefent occafion ; and, certainly, if the queftion had 
not previoufly occurred, I fhould be difpofed to think, that the’ 
power of naturalization operated exclufively, as foon as it was 
exercifed by Congrefs. 

But the circumftances of the cafe now before the court, tender 
it unneceffary to enquire into the relative jurifdictions of the 
State and Federal governments. The only a% of naturalization 
fuggefted, depends upon the exiftence, or non-exiftence, of a law 
of Pennfylvania; and it is plain, that upon the abolition of the 
old conftitution of the ftate, the law became inconfiftent with 
the provifions of the new conftitution, and, of courfe, ceafed to 
exift, long before the fuppofed act of naturalization was per- 
formed. 

The Prifoner muft, therefore, be difcharged. 


The Unrrep States verfus Parker. ef al. 


Capias had iffued in this caufe againft Daniel Parker, 

Wm. Duer, and Fobn Holker, returnable to April term 

1792; and the Marfhal then returned, Cepi Corpus as to Duér, 
(who gavelfpecial bail in due time) and nom funt inventi, as to 
Parker and Holker. After a declaration was filed (reciting that 
the Marfhal had not found two of the defendants within his 
Diftri&, and proceeding againft the other alone, upon the se 
ciples 
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1797- ciples of the praétice of the Courts of Reaniyire after — 
““vV™ iffue had been joined, and a variety of continuances, other — 
entries, made u the record, an original, not an Alias, Capiag 
was iffued, on the 8th of Auguft 1796, returnable to Oftober 


term followipg, againft Ho/ker alone, upon which writ he was 
arrefted; but on a hearing before Witson, Juflice, he was 
difcharged on common bail.* In O€tober term, the A 

of the Diftri€t (Rawle) had obtained two rules :—1ft. That 
Holker thew caufe on the firft day of the prefent term; why 
the writ iflued fhould not be amended, conformably to the pre. 
cept, which, it was alledged, direted an Alias Capias :—And 
2d. ‘Thac Helker thew caufe, why the Plaintiff thould not file 
common bail for him. It was agreed, however, that the cafe 
fhould be argued, as if the laft writ had been an Ahas Capias, 
reciting the original Capias and return ; and the only queftion 
difcufled was—Whether an Adas Capias could iffue, after the 
lapfe of fo many terms, and under the circumi{tances appearing 
upon the record, to arreft Holker, and make him a party tothe 
exifting fuit ? 

Rawle, for the plaintiff, obferved, that upon principles of 
eommon juftice, and, he thought, upon principles of law too, 
when there were feveral defendants, and one only was taken 
on the firft writ, procefs might iffue, from time to time, to 
bring the others into Court, without compelling the plaintiff 
to difcontinue his action. By the 11th fection of the Judicial 
A& (1 Vol. Swift's Edit. p. 58. 9.) it is provided, that the 
Courts of the United States “ fhall have power to iflue writs 
of Scire Facias, Habeas Corpus, and all other writs not {pecially 
provided for by flatute, which may be neceffary {* the exercife of 
their refpettive jurifdiftions, and agreeable to the 
ufages of law.” It is only incumbent on 2 plaintiff, there- 
ore, to fhew, that the prefent writ is necofiary to the efficient 
exercife of the Court’s jurisdiction, and that it is agreeable to 
the principles and ufages of law. It is admitted, that the 
courle of proceeding in England is different. ‘There, the defen- 
cant, who is not taken upon the writ, muft be purfued to out- 
lawry ; and if he does not enter bail, in order to avoid the pe- 
nal confequences, the plaintiff applies to the Exchequer fora 
fequeftration, and obtains payment from the outlaw’s effects. 
1 Stra. 473 2 Bl. Rep. 759. 2 Bi. Com. 283. But no mode of 
proceeding 


* This aGion had been originally inftituted in the Supreme Court of 
Pennsylvania; and Holker (who wasthen the only perfon arrefted) prefied 
for a trial; but after an ineffe€tual oppofition to an order for bring- 
ing on the caufe, the Attorney of the Dittrict entered a difcontis 
nuance. On this ground, J am informed, Jodze Witsow directed 
common bail to be «ccepted from Holker ip the fecond fuit. 


principles and. 
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to outlawry in civil ca/es,is recognized, or pre{cribed, 1797. 


any law of the Federal, or State, government ; and even in Uap 
criminal cafes, it is queftionable, whether the law could 
» furnith a rule for the United States. Unilefs, ore, the 
mode now purfued fhall be fanétioned, endlefs ingonveniencies 
will arife in the adminiftration of juftice; for, the plaintiff can- 
not difcontinue his ation, without certainly lofing bail as to 
one defendant, while he has only a chance of obtaining it from 
another. If then, there is a neccility of adopting fome procefs 
to prevent a right being without a remedy, the 
will be found perfectly confiftent with the principles and ufa- 
of law and the informality of the continuances will not 
ir fufhicient moment to attraét the.attention of the Court. 
Sell. Pr. 400. Such procefs has been iflued repeatedly, both in 
the Supreme Court and Common Pleas of Pennjylvania; though 
the regularity of it was never, indeed, contefted. In England, 
however, the Courts of Law and Chancery were bound by forms 
of writ, of almoft immemorial antiquity, and always prefcribed 
by the exprefs authority of Parliament ; ’till the preffure of bu- 
finefs, and the diverfity of the cafes that arofe, produced the 
ftatute of Weffm. 2. which authorifed the clerks in Chancery 
to frame writs in confimili caf&@ and in the exercife of that au- 
thority, from time to time, a confiderable latitude has been taken: 
4 Reeves H. E. L. 426. 2 Reeves H. E. L.202. 2Inft.404:407. 
Gilb. C. 1. 2. 3. 4. 8. Co. 48. An authority ftri€tly analogous is 
‘given to the Federal Courts by the Judicial a&; and as there is 
no common officina brevium, it follows, of courfe, that each 
Court muft frame its own writs, according to the nature of the 
refpeCtive cafes. 

Gibjon, Ingerfoll and Dallas, for the defendant, Holker, wa- 
ved all objection to the mere form of the fecond capias; but in- 
fifted, that even an alias capias could not iffue, unlefs it was 
tefted of the term, to which the original was returned, and 
made returnable to the next immediately enfuing term.* ‘They 
exemplified the mode of proceeding by outlawry in England, on 
a return of non eff inventus as to one of feveral defendants ; the 
force of the iffue joined; and the impracticability of making an 
amendment in the declaration filed, te meet the new cafe to be 
brought upon the record; from 1 Stra. 473. 1 Wils.78. 2 
Sellon Pr. 389. 5 Com. Dig.652. One defendant has ‘given 
bail for the whole amount of the demand; the declaration ex- 
prefsly ftates, that Holker is not a party to the fuit; and me 

ue 
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* Inepex1, Justice. Is it intended to maintain the writ on the 
footing of an alias, untels iZucd to the next term, after the return of 
the original capias? 

Rawle. } think it can be fo maintauied, 





376. fine taht wilh. athadgéh init 


1797. fue is actually joined by Duer alone. If, therefore, the 

tery tiff fucceeds in the prefent object, how is the record to 
medelied, any principle of law, or practice, fo as tobe | 
rendered confiftent with ittelf, and with the truth of the cafe 
‘What will be the title of the declaration ;—of whatt thal] — 
itcbe filed ;—what fhall be the form of the old, or new, & 
ciffue ;—and what is to be done with the original writ, and itsre. 
‘turn? Thus, the perplexity arifing from the plaintiff’sdo€trine, 
(which, if it is juft in one cafe; muft be juft in every cafe) 
endi¢fs and infurmountable. Suppofe the fuit originated in the 
Common Pleas, but had been removed into the Supreme Cou 
before the fecond writ iffues:—from which Court fhall thefe @ 
cond writ iffue, and may one half of the caufe be dependingin 
the Court*above,. and the other half in the Court below ? 
pofe:a verdict given on the firit writ, before the fecond writig 
teturned :—can there be two verdicts for the fame caufe, how  § 
fhall: the amount be-afcertained, or execution iflue; and what ig 
to. be done if the verdiéts fhould be contradictory? Suppofe 
there are ten defendants to one contract, can it be reafonableor 
jaft, that there fhould be ten writs iffued, orthat tem bail bonds — 
fhould be fucceflively taken, for ten times*the amount ofthe _ 
demand, or how is the bail to be modified and apportioned? 9% 
Many other hypothefes might be fairly fuggefted to evince the 7 
extravagance, to which an allowance of the prefent motion 7 
would lead; and even after allowing it, there would arife ang. 
ther difficulty, in afcertaining in what a€tion common bail fhould 
be entered for Holker, as there are now clearly two aétions for 
the fame'caufe on the records. See 5 Com. Dig. 297. ’ 


But it is not intended to leave the plaintiff without a remedy, — 
If the bail is fatisfaétory (and fatisfactory bail can always be 
exacted, to the full amount of the demand upon the’ arreft of 
any one of the parties) the plaintiff may proceed to recover 
Nidedicsit, conformably to the ftate practice. If the plaintif 
is not fatjsfied with the bail, then there may be a difcontinu- 
ance; or,*perhaps, the procefs may be kept alive, from term to 
term, till all the parties to the contraét are brought into court. 


_ Rawil, in reply. The confequences afcribed to the doc- 
trine, in fupport of the motion, owe all their extravagance to 
the imagination of the oppofite counfel. There isan important 
diftin€&tion between ufages of law, and the practice of courts ;— 
the latter being only:a part of the former, and not, of courfe, 
as extenfive. The quettion, therefore, fhould not be referred to 
the practice of the State Courts, but fhould be ccaged by the 
ufages of law, under the act of Congrefs ; and if it is fhewn, 
that the mode of proceeding, now purfued, is not ineonfiftent 
with the State practice, while it is agreeable to the uffges and 
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| wthe effet, by pronouncing the civil dea 
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ious, remedy; for, all the writs may ie at once; 
deat See we panty 
<I be prevented ; and the plaintiff is entitlgd to receive 
his mioney from: the public treaiury out of the fequeftered 
effe&ts of the delinquent. Se//. Pr. Here, however, it would 
be idle to fufpend all proceedings againft the defendant who is 
arrefted ; fince there is no legal procefs by which the effe&ts of 
a non-appearing defendant can be made refponfible ; and it is 
gncertain when (if ever) he will come within the jurifdidtion of 
the Court. The procefs of outlawry was devifed, ‘principally, 
to get clear of the return of non eff inventus, and to thew that 
the plaintiff has done every thing in his power to bring all the 

ies before the Court; but it was never intended» as an in« 
cade of indulgence and benefit to the arrefted defendant, 
It is aiked, however, in what way the record and pleadings 
may be made confiftent, on the infertion of Holker’s name as a 
defendant ? In the firft place, it is to be anfwered, that when- 
ever bail is entered, it has relation, by a legal retrofpe&, to the 
firft day of the term, to which the capias was returnable; fo, 
the Court ae order Fiolker’s bail to be filed as of April term 
1792; and, thereupon, grant leave to imparl. As to the de- 





claration, it may be amended to correfpond with the faét; and» 


even the cafe in 3 Wils. 78, fhews in what manner this diffis 
culty may be overcome. 1 Se/l. Pr. 260. 88» Nor is itimpors 
tant how many defendants enter bail, or for what fum, fince 


the plaintiff can recover no more than the amount of the de- . 


mand for which the a€tion is brought; and joint defendants 
may, in any cafe, give feveral bail bonds. The 7 pom to 
the divifion and multiplication of fuits, will, likewife, vanifh, 
when it is recollected, that the fame effect is produced by the 
feverance of pleas, which may take place (as. man eces 
dents in Lilly's Entries eftablifh) in every action againft fevee 
ral defendants :—A joint iffue, and a joint jadgment are not in- 
difpenfably requifite ; and this Court has mo fupetior Court, 
which might involve the inconveniency of 4 removal of the {uit 
upon the firft writ, beforéthe fecond writ had iffued. ~ If, upon 
the whole, the procefs is a neceflary inftrument for the accom- 


plifhment of juftice, it will be recognized and confirmed by: 


the Court,.although it is not to be found in the ancient authori- 
ties of Englifh law. . 

Tue Court, having taken from the r2th to the 16th of 
April, to @Avife upon the fubject, delivered the following opi- 
nions, after a recapitulation of the entries on the record. 

Peters, Fuftice. ‘There is no controverfy on the ftate of the 
action, ag it refpects 17% 2 a 


epee 
iples of law, it thould beifanGtioned by the Cours’ The 199, 
of ‘outlawry in England is neither a dilatory, nor a wore) 


Duer, who has given bail for the 
full 
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that the procefs ufed on occafion, could hav 
been ufed impBngland. In that country, the outlawry in a civil 
cafe is, » an adequate remedy for the plaintiff; but ity 
is always opyional with the defendant, whether he will fubmic¢” “9 
to the rigor of the proceeding, or enter fpecial bail. In"Penn. - — 
Sylvania, likewife, a remedy has been introduced by long ufage; 
the plaintiff being allowed, if he pleafes, to proceed, at once, 
againft the defendant who is arrefted: And now, as the laws 

of the United States have prefcribed no fpecific mode for a cafe 

of this defcription, it is propofed, under the authority of 

14th fe&tion of the Judicial af, that the Court fhall frame, or 
rather fanétion, a new form of writ, which the plaintiff deems 
adequate to the purpofe, and confifteat with the principles and 
ufages of law. But-I am not a friend to this fpecies of Judicial 
legiflation ; nor do I think it neceflary, or proper, to exercife 

the power of the Court, in the prefent inftance ; even admit. 

ting the exiftence of the power to the extent contended for. . It 
appears fufficient to my mind, to defeat the prefent motion, that 
‘the alias is not tefted at the return of the original capias, nor 

made returnable at. the next enfuing term. 5 Com. Dig. 2 

There is no principle, or ufage of law, that will fan&tion he i 
idea of giving a retrofpective tefle, as far back as April term 
1792, toan alias capias iflued in Auguft 1796. I am, therefore, 
cleatly of opinion, that, on this ground alone, both the rules 
muift be difcharged. ee 


IREDELL, Fuffice. I agree, in fubftance, with the opinion. 
of my brother Perers. Whatever idea may be entertained of 
tlie authority of the Court, to adopt the practice of Pennfyloan 
nia, or to devife a new form of procefs ‘upon the principles and 
ufages of law, it does not appear to me, that the plaintiff would 
be regularly entitled, under‘the prefent circumftances, to the 
benefit of either proceeding : For, there is no effe€tual mode of ~ 
iffuing an alias capias, but by tefting it of the term to which the 
original writ was returned. 


The prattice of Pénn/y/vania may be reafonable 5, and its amti« 
quity at leaft would certainly entitle itto refpe&t ; but that prae- 
tice goes no farther, than to give to the Plaintiff an option, ei- 
ther to fufpend his proceedings ’till the non-appearing defend- 
ant can be arrefted, or to waive, on filing a declaration, all 
chance againft him, and enforce the fuit only againft the de- 
fendant, who is taken on the capias.. In the prefent inftance, it — 
may have been expedient to adopt the latter courfe of the alter-_ 
native, on account of AZ. Holker’s permanent refid in ano- 
ther, State ; but being adopted, the plaintiff is bound by it, and 
cannot, even on the principles of the Penn/ylvania praQtice, 

' hunfe 
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" fimfelf of Mr. Holker’s cafual vilit to Philadelphia, without dif- 1797. i 
ivil 9 continuing the firft action. What, indeed, w the con- Gave © | 
t ity, 9 dition of the defendant, who is arrefted, if a di t conftruc- , 

_ ” tion were to prevail? He might be ready for > he might 


be alle to prove that there was no caufe of action ;"he might be 
defirous to avoid trouble and expence by a prompt confeflion of 
judgment ; or he might be the principal, and the non-appearing 
defendant merely a furety, fo that he could derive.no advantage 
from the arreft of his colleague ;—and yet he would be ¢: : 

an indefinite term of imprifonment, or be held with his bail 
for an indefinite period in fufpenfe, at the pleafure of a plaintiff, 
who fhould chufe to calculate upon any remoté poflibility of 
bringing all the defendants into Court. The injuftice and op- 
preflion to the defendant, furnifhes a ftrong set againft 
the allowance of fuch a privilege to the plainti 

It is conceded, however, by the plaintiff’s counfel, that ‘the , 
motion would be irregular, unlefs leave is given to file com- ¥ 
mon bail for Mr. Holker, as of April term’1792, when the ori- 
ginal action was inftituted. But why fhould fuch a retrofpect 
be allowed? Mr. Holker was not then arrefted ; and fhall the 
Court countenance a mere fiction ;—a fiction not indifpenfable 
; ; to juftice, unknown in the law, and direétly adverfe to the truth 
of the cafe, exhibited for a number of years upon the record ? 
No :—I am an enemy to every fpecies of fictions. The fi€tions 
which have been incorporated into the law by long ufage, (and, 
I believe, the cafes of eje&tment and common fecovery afford’ 
the only fictions recognized in America) muft be fuftained ; but 
as far as I can prevent the introduction of novelties of this nature, 
I thall be affiduous to do fo. All the entries upon the record, 
“were true and regulaf at the time of making them. ‘There is, 
therefore, no error to amend; but the Court is afked, for the 
convenience of the United States, arbitrarily to abolith the writ 
and its return, the declaration, the iffue, and the continuances; 
anid not only to undo all that has been previoufly done, but by , \ 
an entry of common bail, to ingraft, in effegt, this falfhood upon ° 
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tie the record, ‘that Mr. Holker was arrefted im April 1792. 

i But after all, I will ngt anticipate an opinion, upon a cafe, ge 

cle in which an Alias fhall be regularly taken out, and continued, .. 

d- from term to- term; though my prefent impreffions are unfa- . 

all bl that ground, to the plaintif’s de&trine. The & 
vorable, even on that g d P 

le- multiplication of fuits, the perplesity of entries, a op- : 

it preffive vexation of fucceffive bail bonds, each, for the full a- 

oi mount ofghe demand, are effects that could not be eafily tole- . 

10~ rated in the adminiftration of juffice. } have not heard, uring ’ i 

nd the difeufhon, of any principle, OF ufage, of law, that would re- ; 

: concileithem to my ming: but this is not the foundation o the 


prefent decifion ; for, thé irregularity in the teite and returm, 
Bbb 2 af 
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Hancock Adminiftrator verfus HiLLecas. : 


tiff for a {pecific fum, on which, in different modes, there 
been feveral partial payments. Before any fettlement of} 
accounts, however, the defendant entered into an agreement, 
that judgment fhould be entered againft him by an Attorney, 
« for the amount that may be due”. In purfuance of this agree. 
ment judgment was confefled, generally, on the 12th of March 
1796; and on the 14th of May following, without any previ- 
6 ous trial, writ of enquiry, er notice to the defendant, a Fi.Fa, 
was iffued and levied, for the full ameunt of the Promiffory 
Note. 

Thomas, thereupon, obtained a rule to fhew caufe why the 
defendant fhould not be ‘allowed a fet-off for the amount of his 
ptyments, and that, in the meantime, proceedings on the exe- 
cution be ftayed. 

The rule was afterwards oppofed by Lee, the Recreate 
General, who contended, that the regular relief was by appli 
ation to the equity fide of the Court, for an injunfion; which 

would 


Ti defendant had given a Promiffory Note to the plain- 
ha 





* The caufe (which was Indebitatus Assumpsit) ¢ame on for trial _ 
before Cuase and Peters, Justices, at April term 1798, when, after® 
the opening was commenced by Reawie, for the Plaintiff, it was dif- 
cevered, that the plea of “* non assumpit” was entered in short, and 
that the Statute of Limitations had, alfo, been pleaded ; though the 
Jury were only {worn to try she issue, and not tbe issues, joined be- 

. tween the parties. 2 

e Cuase, Justice. The whole proceeding is to my mind unintelligi- 

~ ble and irregular. Thre is only one of the parties to thegontradt, and 

only one of the defendants named in the writ, before the Court; and 

no procefs of outlawry has been profecuted againft the others: how 

» fhall we proceed to give judgment? Again: to What is the plea of 

non assumpsit tobe applied? Is it, that the appearing defendant did 

not affume himfeif, or that he did not jointly allume with the other 

defendants? And how comes the plea of the Statute (@jfiiLimitations 

te be added, without the leave pf the Court? But the counfel will 

have time to reflect upon thefe difficulties, For, the Jgpy are not 

fworn, even in this irregular ft the record, to try the iffues be- 

= tween the parties; an:!, theret the Court, on its own authority, 

will direct the Juror laft qualified to be withdrawn. 

A Juror was, accordingly, withdrawn, amd the action continued ’till 

the ncxt term. 
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qvould only be granted, upor the defendant’s bringing the mo- 1797. 
‘ney into Court, or giving fecurity to pay the balanee. wr 
. hiss it was anfwered by Rawle and Thomas, e amount, 
© due muft be afcertained, before any ufe could be made of the 
F agreement to enter judgment. It was the exprefs'ftipulation of 
the parties; and as the judgment has been impr Bago 
at common law, it is on the fame fide of the 
fhould be fought. ‘The Courts in England and in Pennfylyania. 
are in the conftant practice of ftaying the proceedings on exe- 
cutions, which are iffued either for more than is due, Wnciors 
the day of payment. See 1 Bac. Abr. 195. 
Br tHE Court. The agreement is to enter judgment for 
what may be due. ‘The plaintiff has no right to decide the quef- 
tion. It is evident, from the terms of the agreement, that there 
was fomething to fettle; and the plaintiff, either by arbitration, 
or by a Jury, fhould have proceeded to make the fettlemenit, , 
with notice to the defendant, before he entered the Judgment} * 
er, at leaft before he iffued the execution. + 


‘The rule made abfolute. ~ 
Maxwety’s Leffee verfus Luv. 


JECTMENT. Ona rule to thew caufe, why this ejeet- 
ment, and many other cafes depending on the fame prin~’ 
ciple, fhould not be ftruck off the record, upon a fuggeftion 
the Court had no jurifdi€tion, it appeared, that the leffor of 
plaintiff was a citizen of Maryland, refident there, and that the 
tdefendant was a citizen of Penn/y/vania, refident here. But as 
foon as the ejeétment was inftituted, a bill for difcovery was 
filed againft the leflor of the plaintiff, on the equity fide of the 
Court, in which it was alledged, « that the conveyance of the 
premifes in controverfy to the leflor of the plaintiff.was made 
by Morris, a citizen of Pennfyloania, for no other purpofethan ~~ > 
to give jurifdiction to the Circuit Court ;” amd the anfwer tothe , 
bill admitted «¢ that the leffor of the plaintiff had given no con- ~. * 
fideration for the conveyance ; that his name had been ufed by 
way only of accommodation to Morris”; but it was not direétly ~ | 
faid, that it was for the purpofe of creating a jurifdiétion in the * 
Federal Court. . | 
After ne agen by M. Levy, for the plaintiff, and by W. 
Tilghman, for the defendant, IneDeLL, Fu/ficegidelivered the 
opinion ofthe Court, in which the conveyance to the leffor of 
the plaintiff was confidered as entirely colorable and collufivess 
and; therefore, incapable of laying a foundation for the jurif- 
diction of the Court. 
The rule made abfolute. 
ANONYMOUS 
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N a caufe marked for trial by Special {oy nine Jurors only 
I appeared ; sae spor arofe, whether the Court (who 
withéed to confider it with a view to eftablith a precedent) could 
award a tales, on the application of the Plaintiff. 

Levy and Ingerfoll faggefted, that che Supreme Court of Penn. 

ia had fo conftrued the 12th /ec?. of the A& of Affembly 
(2 Vol. Dall. Edit. p. 265) as to exercife the power of ordering 
a tales in the cafe of fpecial, as well as of common, Juries, 
whenever the Plaintiff required it; and, alfo, whenever the 
Defendant required it, if he had a rule for trial by provifo. 
The fame power is exercifed in England on general principles, . 
Sell. Pr. 476. 

Lewis obferved, that the Supreme Court held, that the Penn 
Sylvania A&, and not the Englifh practice, muft regulate the 
proceedings with refpeét to Juries ; and the cafe of a tales in 
trials by {pecial Jury, though admiflible at common law, might 
not have been adopted by the Legiflature, on accaunt of the in- 
conveniences, which the praétice tended to introduce. But 
whatever may have been the previous law, the Legiflative rule 
muft be purfued ; and expreffio unius eff exclufio ulterius. 

Rawle conceived, that the 12th /ection of the Judicial A& (r 
Vol. Swift's Edit. p. 67) fettled the queftion. In the firft part 

the fetion, the provifion for empannellng Juries is general, 
obviouily including both fpecial and common Juries; and, as 
there is the fame generality of expreflion in the latter part of, 
the feétion, when provifion is made for returning a tales, it 
ought alfo, by a parity of conftruction, to be extended to both 
cafes. 

Prrers, Fuffiee. 1 have no doubt of the power of the 
Court, to Order a tales in fpecial Jury caufes. It might have 
been done, I rare iy the Act of Affembly ; but unquef- 
tionably it may be done under the A& of Congréfs. ‘Thefe 
ought, however, to be fuch a difcretign in ufing:it, as"to pre- 
vent any injury to either party ; and, therefore, a trial thould 
not be forced on, without a reafonable delay to bring in the 
Jurors that had been regularly feleéted. 

InepEEL, Fuftice. The A& of Congtefs ry 8 remove 
every difficulty, It makes no diftinQion (and the”Court can, 
therefore, mak@none) between the cafe of a {pecial andof a com- 
mon Jury... If this provifion had not exifted, the fubject would. 
have Occafioned much doubt in my mind. | . 


Sxymes’s 





Symes’s Lefite verfus TRVINE. 


HE Defendant’s Counfel moved to put ic the trial of 
this caufe (which was marked for. the, 2th of: Apri 

upon an affidavit fetting forth, ** that A. B. a material witnefs, 

who lived at Carlifle, in Pennfjlvania, (at a diftance of more 

than 100 miles from Philadelphia) was abfent ; and that he had 

been fick fome time ago, bug had, promifed the Defendant to 
attend at the trial.” ‘ee 

Lee, Ingerfoll, and Rawk obje&ted to the poftponement,, be- 

caufe it was in the Defendant’s power, by virtue of the AG of 


Congrefs (1 Vol. Swiffs Edit. p. 68. /. 30) to have taken the . 


depofition of the witnefs de bene «fz. Nor is it fufficient.in 
every cafe to make a formal affidavit ; the Court will enquire 
fo far into the teftimony, which the witnefs could give, as to 
fatisfy themfelves, that the reafon afligned for a poftponement 
is not merely colorable ; and if the faéts, in the prefent inftance, 
are material, there can be no injury from vp | the court to 
hear and decide on them. There can be lefs occafion, likewife, 
for indulging fuch motions.in eje€tments, than other fuits, as 
the judgment is not conclufive. 

E. Tilghman and Lewis, in fupport of the motion, ftated, 
that the caufe had never yet been put off at the requeft of the 
Defendant; and they urged the fuperior importance of wivd 
voce teftimony, as a fufficitnt reafon for declining to take the 
depofition of the witnefs de bene eff, under the A& of Cangrefg; 
whofe provifions, in this refpect, indeed, they regarded as 
horrent to the principles of natural aig 

Perers, Fujfice. If any delay had heretofore occurred by 
the Defendant’s conduét, I fhould have been difpofed to have 
held him, ftri€tly, to the performance of every thing, by which 
it was in his power to procure the teftimony of the witnefs. 
The A& of Congrefs, however, appears to be ‘rather harth ; 
and if no excufe, like the prefent, could be admitted, it would 
be declaring, in effect, that whenever witnefles refided more 
than 100 miles from the.court, their depofitions muft be, indif- 
penfably, taken. > 

IREDELL, Fuftice. It is nota fufficient reafon for forcing 
this caufe to a trial, in the abfence of a material witnefs, that 
the Act of»Congrefs authorifed his depofition to"=e,taken. 
Courts of Puttice have always been defirous to obtain wind voce 
teftimony, where it was practicable ; and even the plaintiff him- 
felf has given a ptoof of his fenfe of its fuperior eftimation, .by 
bringing his witneffes for this very trial from Richmond im Vire, 
ginia, ; Sa he was equally entitled to take their oo 
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With refpeét to a difclofure of the faéts, which depend on 


in our power to compel it; and, even if we had the power, 
might be effentially wrong, in cafes, to exercife it. 

Nor, do I think, that, becaufe this is a cafe of ejeétment, 
the Court fhould be lefs ony ow yy in ordering the trial to pro. 
ceed : for, it muft be recollected, that the Defendant is, at pre. 
fent, in poffeffion of the premifes, but will be evicted, if the 
caufe is decided againft him. 

Upon the whole, the Court cannot, perhaps, lay down a ge. 
neral rule, for the continuance of caufes; but muft, wid 
the circumftances of each cafe, take care that injuftice is not 
done, cither by precipitate trials, or wanton delays. In the 
prefent inftance, there appears to be a fair ground for the polt. 
ponement ; and, therefore, 


the teftimony of the witnefs, we think chat it is not regularly 9 Bt 


Let the caufe be continued. 





April Term, 1798. 


ee 


Prefent, Cuasz and Peters, Fu/ices. 


The Unitep States verfus Worrat. 


HE defendarit ‘was charged with an attempt to bribe 
Tench Coxe, the Commiiioner of the Revenue ; ‘and the 
indi€tment, containing two counts, fet forth the cafe as follows: 
* The Grand Inqueft of the United States of America, for the 
Pennfylvania Diftri&t, upon their refpective oaths and afirma- 
tions do prefent—That whereas on the 13th day ay 1794s 
it was enacted by the Senate and Houfe of Reprefentatives of 
the United States of America, in Congrefs affembled ; ** that as 
foon as the jurifdiction of fo much of the hegdland of Ca 
Hatteras, in the State of North Carolina, as the Prefident of ghe 
Vaited States thall deem {ufficient and moft proper for the con- 


1798. The teftimony may be of*fuch amature, as not to admitof aj} 
ier~w its force being reduced to the form of a depofition. 


venience * ‘ 
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wenietice and accommodati a light houfe, thall ‘have been 1798. 
ceded to the United States, it thall be the duty of the Secretary * 
of the Treafury to provide by contract, which fh d 
‘by the Prefident of the United States, for building ‘a light-houfe 
thereon of the firft rate: And alfo, “that the'Secretary of the 
Treafury be authorized to provide by contra, which thall be 
approved by the Prefident of the United States, for building on 
an ifland in the harbour of Occacock, called Shell Caftle, a light- 
_ ed beacon of a wooden franie, 55 feet high, tobe 2 t at 
- the bafe, and to be reduced gradually to 12 feet at thé /RDp, ex- 
clufively of the lantern, which fhall be made to’ contain one 
large lamp with four wicks, and for furnifhing the fame with 
all neceffary fupplies. ‘Provided, that no fuch lighted beacon 
_ thall be ere&ted, until a ceflion of a fufficient ‘quantity of ‘land 
onthe faid ifland thall be made to the United States by the con- 
fent of the Legiflature of the State of North Carélina?? 
whereas the Legiflature of the State of North. Carelina did, 
the r7th day of Fuly 1794, cede to the United States the jurif- 
dition of fo much of the headland of Cape Hatteras in the fame 
State, as the Prefident of the faid United States deemed fufficient 
and moft proper for the convenience. and accommodation of a 
) «light houfe, and alfo-afafficient quantity of land for building 
on the faid iffand, inthe hatbour of Occacock, called Shell Caflle, 
a beacon of the kind, defotiptions, and dimenfions aforefaid : 
And whereas, afterwards, to wit, on the 28th day of September 
1797, at the Diftrict aforefaid, Tench Coxe, Efg. (he the faid 
Tench Coxe, then and there’being Commiflioner of the Revenue, 
- in the department of the Secretary of the Treafury,) then aiid 
there was appointed “and inftructed by the Secretary of the 
*  ‘Treafury, by and with the authority of the Prefident of the faid 
United States, to receive propofals for building’ thé ight houfe 
aforefaid, and beacon aforefaid : Robert Worrall; ate of the 
fame Diftri&, yeoman, being an ill difpofed perfon, and wick- 
edly contriving and contending to bribe and fedutce the faid - 
Tench Coxe, fo being Commiflioner of the, Revenue, from the r) 
performance of the-truft- and duty fo ja repofed, on the 
faid 28th day of September 1797, at the i&t aforefaid, and 
within the jurifdiétion 6f this Court; wickedly, advifedly and 
corruptly, did compofe, write, utter, and publith, and caule to 
be delivered to the faid Tench Coxe, a lettér, addreffed to him 
the faid Tench Coxe, in the words and figures following, that is 
to fay: : oe 
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:. _~#& Dear Sir, 

~ Having had thehonor of waiting on you, at different times, 
. off the light-houfe bufitefs, and having delivered a fair, honeft 
. eftimate, and I will be ¢andid to declare, that ‘with m7 angen 
nh Cece . @ 
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1798. and induftrious attendance and fomet imes taking an alive pat | 
jnr~ in the work, and receiving a feafonable wages for steading a 


the fame, I will be bold to fay, that when the work is com. 
leted in the moft mafterly mannet, the jobb will clear at the 
nifhing, the fum of {1000. Now if your goodnefs will con- 
fider, that the fame fett of men that will be wanted for a-fmall 
part of one jobb will be neceffary for the other, and parti 

the carpenters, and fmith for the iron work, and as they wi 


want a blackfmith’s fhop and a fett of: tools at Cape Hatteras, — 
the other iron work might be made there, and fent acrofs the — 
found at a {mall expence, which would make a confiderable fae _ 


vin 


number, as ever emigrated from the old country, as alfo feveral 
ftone mafons, parry. Lig ort to go to Carolina. As I told 
about the {mith that I had engaged, he informed me that 
had a fett of good fecond-hand tools offered him that might 


be purchafed at a reafonable price—therefore, good fir, as have : 


ing always been brought up in a life of induftry, thould be 
happy in ferving you in the executing this job, and always cons 
tent with a reafonable profit; therefore, every reafonable per- 


fon would fay that £1400 was not unreafonable, in the two, — tf 
jobs. If I thould be fo happy in your recommendation of this 


work, I fhould think myfelf very ungrateful, if I did not offer 
you one half of the profits as above ftated, and would depofit 
in your hand at receiving the firft his jou £350, and the other 
£350 at the laft payment, when the work 1s finifhed and com- 
ag I hope you will not think me troublefome in atking 
or a line on the bufinefs by your next return and will call for 
it atthe Poft-Office, or in Third Street. In the mean time I 
fhall fubfcribe, myfelf to be, your obedient and very humble 
fervt. to command. 


Philadelphia, Sept. 28, 1797, 
No. 26, North Third Street.” 
Which letter was directed in manner following, that is to fay: 
For Tench Coxe, E/q. ‘ | 
At Burlington near Briftol, 
Pennfylvania. 

*« To the evil example of others in the like cafe offending, and 
againft the peace and dignity of the faid United States. 

«« And theGrand Inqueft aforefaid, upon their refpe€tive oaths 
and affirmations, do further prefent, that Robert Worrall, late 
of the fame diftri&t, yeoman, being an ill difpofed perfon, on 
the 28th day of September, in the year aforefaid, in the diftric 
aforefaid, and within the jurifdiction of this Court, wickedly, 


Robert. Worrall. 


advifedly, and corruptly, did folicit, urge, and endeavour to | 


procure 








8: Pay 
‘* T have had this morning a fett of good carpenters, four in 
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_ againft the peace and dignity of the faid United States.” 
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re Tench Coxe, Ef. he the faid Tench Coxe, thenand there 6798. 


ing Commiffioner of the Revenue of the faid United States, 
and then and there interefted and employed in the execution of 
the duties of the {aid office, to receive propofals for contraétin, 
to build a light houfe on Cape Hatteras, and a beacon on 
Cafile ifland, to contraét with, and give a preference to him the 
faid Robert Worrall, for the building of the faid light houfe and 
beacon, and in order to prevail upon him, the faid Tench Cone, 
to agree to give him, the faid Robert Worrall, the preference in 
and the benefit of fuch contract, he the faid Robert Worrall, 
then and there did wickedly, advifedly and corruptly, offer to 
give the faid Tench Coxe, then and there being Commiffioner of 
the Revenue of the United States, as aforefaid, a large fum of 
money, to wit—the fum of Seven Hundred Pounds, money of 
Pennfylvania, equal in value to 1866 dollars and 67 cents, in 
contempt of the laws and conftitution of the faid’ United States, 
to the evil example of others in the like cafe offending, and 

On the evidence, it appeared, that, in confequence of in- 
ftru€tions from the Secretary of the Treafury, Afr. Coxe had 
officially invited propofals, for erecting the Light-Houfe, &c. 
mentioned in the indi€étment, that the defendant psefented pro- 
pofals ; and, while they were under confideration, ‘he fent the 
offenfive letter, which was dated at Philadelphia ; but Mr. Come 
having removed his. office (in. confequence of the Yellow Fever) 
to Burlington, in the State of New- Ferfey, received the letter at 
the latter place, on the 28th of Seprember 1797, with other dif-. 
patches from the Poft-Office of Briffol, in Pennfylvania. On 
the receipt of the letter Mr. Coxe immediately confulted Mr. 
Ingerfoll (the Attorney General of the State,) communicated the 
circumftance that had occurred to the Prefident, and invited the 
defendant to a conference at Burlington. In this confererice, 
the defendant acknowledged having written and fent the letter}. 
declared that no one elfe knew its contents, for. ‘in. bufinefs. 
done in his chamber, he did not let. his left hand know, what 


_ his right hand did”;, and repeated the = of allowing Mr. 


Coxe a thare in the profits of the con He then preffed. 
for an anfwer ; but was referred by Mr. Coxe to the period, 
when tke public offices fhould be again opened in. Philadelphia. 
Accordingly, foon after the revival of bufinefs in the City, the 
defendant called at Ar. Coxe’s office; the whole fubject was 
gone over, and perfectly recognized; the, offer to give the mo- 
ney mentioned in the letter was repeated; and, ‘in the fulleft 
manner, the defendant gave Mr. Coxe to underftand, that he 
would allow £700, as a confideration for Mr. Coxe’s procuring 
him the contract. It was not pofitively ftated, that the letter: 
was produced to the defendant at this interview; but he ad-- 
verted to, and unequivocally confirmed, its contents, 

. Cec 2 Ow 
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On thele faéts, M. Levy, forthe defendant, oblervedy thar, 
it was not fufficient, for purpofe of convictiow, to prove 


that the defendant. was guilty of an offence; but the offence: 


mutt, alfo, appear to be legally defined, and it muft have been. 4 


committed within the jurifdiction of the Court, which under. 
takes to try and punifh it. The 8th article of the amendments 
to the Federal Conftitution (3 Vol. Saviff’s Edit. p. 456) provides, 
indeed, exprefsly, that * in all-criminal profecutions, the ac. 


cufed fhall enjoy the right to a fpeedy and public trial, byan 


impartial Jury of the State, or Diftri€t, wherein the crime thalt 
have been committed, &c.” Now, in the prefent inftance, 
there is no proof that the criminal letter was written in Penn. 
Sylvania ; and the proof of publication and delivery is at Bur. 
lington, in New-Ferfey. é firft count of the indiétment, 
therefore, muft nieceflarily fail; and unlefs he is convicted upon. 
that, he cannot be conviéted on the fecond count ; which is at- 
tempted to be fupported, merely by evidence of recognizing in 
Philadelphia, a corrupt offer previoufly made in another place, 
out of the jurifdiction of the Court. 

The Attorney of the Diftrit (Rawle) replied, that accor. 


ding to the decifion in Dr, Henzey’s cafe ( Burr. ) the letter.” 


being dated at Philadelphia, is, in itfelf, fufficient proof that it 


was written there. But the letter was put into the Brifol poft. 


office by the defendant ; and, confequently, by his act, done in 
Pennfyloania, it was caufed to be delivered to Mr. Coxe at Bur- 
lington. The oppofite doétrine, indeed, would furnith abfolute. 
impunity to every offender of this kind, whofe crime was not 
commenced and confummated in the fame Diftriét: for, the 


defendant, it is faid, cannot be punifhed in Pennfylvania, be- 


caufe the letter was delivered to Mr. Coxe in New-TFerfey; and, 
by a parity of reafoning, he could not be punifhed in New- 


Ferfey, becaufe it was neither written, nor delivered by him, , 


within the jurifdiétion of that State. To thew that the offer 
of a bribe is indictable, though. the bribe is not accepted, he 
referred to 4 Burr. 2494. 1 Ld. Raym. 1377. 

By rhe Court :—The letter appears by its date to have 
been written in Pennfylvania; and it is a€tually delivered by the 
defendant at a poft office in Pennfylvania. ‘The writing and 
the delivery at the Poft-Office (thus putting it m the way to 
be delivered to Mr. Coxe) muft be confidered, in effe€t, as one 
act; and, as far as refpeéts the defendant, it is confummated 
within the jurifdi€tion of the Court. We, therefore, think, 
that the firft count in the indi€tment is fufliciently -fupported. 
But, on the fecond count, there can be no poflible doubt, if 
the teftimony is credited. The defendant, in the city of Psi- 
ladelphia, unequivocally repeats, in words, the corrupt offer, 
which he had previoufly made to Mr. Coxe in writing. 
Verdict—Guilty on both counts of the ae . 
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Dallas; (who had declined fpeaking on the facts before the 1798. 
Jury) now moved in arreft of judgment, dlledging that the wvrys 


Circuit Court could not take cognizance of the crime ¢ 

in the indiétment. He premifed, that, independent of the 
general queftion of jurifdiftion, the indiétment was exception- 
able, in as much as it recited the aft of Congrefs, making it 


. the duty of the Secretary of the ‘Treafury to form the contraéts 


contemplated, but did not ftate the authority for devolving that 
duty on the Commiffioner of the Revenue ; and, confequently, 
it could wot be inferred, that the corrupt offer was Made to 
feduce the Commifhoner, from the faithful execution of an 
fire! public trufi, which was the gift of the profecution. But, 
¢ contended, that the force of the objeétion to the jurifdic- 
tion, fuperfeded the neceffity of attending to matters of tech- 
nical form and precifion, in prefenting the accufation. It will 
be admitted, that all the judicial authority of the Federal ‘ 
Courts, muft be derived, either from the ftitution of the 
United States, or from the Acts of Congrefs made in pur- 
fuance of that Conftitution. It is, therefore, incumbent upon 
the Profecutor to fhew, that an offef to bribe the Commiffioner 
of the Revenue, is a violation of fome Conftitutional, or Le- 
giflative, prohibition. ‘The Conftitution contains expre/s provi- 
fons in certain cafes, which are defignated by a definition of 
the crimes ; by a reference to the charaéters of the parties of- 
fending ; or by the exclufive jurifdiétion of the place where 
the offences were perpetrated: but the crime of attempting to 
bribe, the character of a Federal officer, and the place, where 
the prefent offence was committed, do not form any part of the 
Conftitutional expre/s provifions, for the exercife of judicial autho- 
rity in the Courts of the Union. The judicial power, how- 
ever, extends, not only to all cafes, in law and equity, arifing 
under the Conftitution ; but, likewife, to ali fuch as thall arife~ 
under the laws of the United States, (Art. 3. f- 2.) and be- 
fides the authority, {pecially vefted in Congrefs, to pafs laws 
for enumerated purpofes, there is a general authority given 
«« to make all laws which fhall be neceflary and proper for car- 
rying into execution all the powers vefted by the Conttitution 
in the government of the United States, or in any department 
or Office thereof.” (Art. 1. Se. 8.) Whenever, then, Con- 
grefs think any provifion neceflary to effe€tuate the Conftitutio- 
nal power of the government, they may elftablith it by law; 
and whenever it is fo eftablifhed, a violation of its fanétions will 
come within the jurifdi€tion of this Court, under the 11¢b Seétion 
of the Judicial A&t, which déclares, that the Circuit Court “ thall 
have exclufive cognizance of all crimes and offences cognizable 
under the authority of the United States, &c.” 1. Vol, Swift's 
Edit. p. 55. Thus, Congrefs have provided by law, for the 
punifhment 
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nifhment of Treafon, mifprifion of Treafon, Piracy; couns 
terfeiting any public Cestifoeste, ftealing or fallfying Records, 
&c; for the punifhment of various crimes, when committed 
within the limits of the exclufive jurifdi€tion of the United 
States; and for the punifhment of bri itfelf in the cafe 
a Judge, an Officer of the Cuftoms, or an Officer of the 
cife. 1. Vol. Swift's Edit. p. 100. bid. p. 236. f. 66. 
p- 327-f. 47. But in the cafe of the Commi the 
venue, the Aét conftituting the office does not create 
the offence ; 2. Vol. p, 112. f. 6. it is not 
under which propofals for building the Light 
ed; 3. Vol. p. 63. and there is no other Aét that has the 
fighteft relation to the fubjed. , 
Can the offence, then, be faid to arife under the Conftitution,, 
or the laws of the United States? And, if not, what is there. 
to render it cognizable under the authority of the United 
States? A cafe arifing under a law, muft mean a cafe depend-. 
ing on the expofition of a law, in refpeé to fomething which. 
the law prohibits, or enjoins. There is no characteriftic of 
that kind in the prefent inftance. But, it may be fuggefted,, 
that the office being eftablithed by a law of the Unised Sesnek 
it is an incident naturally attached to the authority of the Unit-, 
ed States, to guard the officer againft the approaches of cor- 
ruption, in the execution of his public truft, Ic is true, that. 
the perfon who accepts an office may be fuppofed to enter into 
a compact to be anfwerable to the government, which he ferves,, 
for any violation of his duty ; and, having taken the oath of, 
office, he would unqueftionably be liable, in fuch cafe, to a, 
profecution for perjury in the Federal Courts. But becaufe one, 
man, by his own aét, renders himfelf amenable to a particular, 
jurifdi€tion, fhall another man, who has not incurred a fimilar 
obligation, be implicated? If, in other words, it is fufficient. 
to velit a jurifdiction in this court, that a Federal Officer is con- 
cerned ; if it is a fuflicient proof of a cafe arifing under a law 
of the United States to affe&t other perfons, that fuch officer is: 
bound, by law, to difcharge his duty with fidelity ;—a fource 
of jurifdiction is opened, which muft inevitably overflow and 
deftroy all the barriers between the judicial authorities of the 
State and the general government. Any thing which can pre- 
vent a Federal Officer from the punctual, as well as from an 
impartial, performance of his duty ; an affault and battery 5 or, 
the recovery of a debt, as well as the offer of a bribe , may, 
be made a foundation of the jurifdi€tion of this court; and, 
confidering the conftant difpofition of power to extend the 
{phere of its influence, fi€tions will be reforted to, when real 
cafes ceafe to occur. A mere fiction, that the defendant is in, 
the cuftody of the marfhal, has rendered the jurifdiction rin 
ing’s 


” 





Cracurr Court, Penn/ylvania Diftri&. 391 


King’s Bench univerfal in all perfonal a€tions. Another fition, 1798. 
which ftates the Plaintiff to be a debtor of the Crown, gives Vowey 
cognizance of all kinds of perfonal fuits to the Exchequer : 
And the mere profeflion of an Attorney attaches the privilege 
of fuing and being fued in his own Court. If, therefore, the 

- difpofition to amplify the jurifdiCtion of the Circuit Court 
exifts, precedents of the means to do fo are not wanting, and 
it may hereafter be fufficient to fuggeft, that the party isa 
Federal Officer, in ord r to enable this Court fo try every fpe- 
gies of crime, and to fuftain every defcription of action. 

But another — may, perhaps, be taken to vindicate the 
prefent claim of jurifdi€tion: it may be urged, that though the 
offence is not fpecified in the Conftitution, nor defined in any 
act of Congrefs; yet, that it is an offence at common law; and 
that the common law is the law of the United States, in cafes 
that arife under their authority. ‘The nature of our Federal 
compact, will not, however, tolerate this doétrine. The 12th 
article of the amendment, ftipulates, that * the powers not de- 
legated to the United States by the conftitution, nor prohibited 
by it to the States, are referved to the States refpectively, or 
to the People.” In relation to crimes and punifhments, the 
objects of the delegated power of the United States are enume- 
rated and fixed. Congrefg may provide for the punifhment of 
counterfeiting the fecurities and current coin of the United States, 
and may define and punifh piracies and felonies committed on 
the high feas, and offences againft the law of nations. Art. 1. 
f-8. And, fo, likewife Congrefs may make all laws which thall 
be neceffary and proper for carrying into execution the powers 
of the general government. But’ here is no reference to a com- 
mon law authority: Every power is matter of definite and po- 
fitive grant; and the very powers that are granted cannot take 
effe€t until they are exercifed through the medium of a law. 
Congrefs had undoubtedly a power to make a law, which fhould 
render it criminal to offer a bribe to the Commiffioner of the 
Revenue ; but not having made the law, the crime is not re- 
sognized by the Federal Code, conftitutional or legiflative ; 
and, confequently, it is not a fubje& on which the Judicial 
authority of the Union can operate. 

The cafes that have occurred, fince the eftablifhment of the 
Federal Conftitution, confirm thefe general principles. ‘The 
indiétment againft Henfield, an American citizen, for enlifting 
and ferving on board a French privateer, while the captured a 
Dutch merchant fhip, &c. exprefsly charged the defendant 
with a violation of the treaties exifting between the United 
States and the United Netherlands, Great Britain, &c. which 
is a matter cognizable under the Federal authority by the very 
words of the Conftitution. The jurifdittion iA the — 

again 
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1798. .againft Ravara, was faftained by reafon of the Déferidan?s 
~~ official character as Conful.* And in a‘recent profecution by | 
. the State of Pennfvivania againit Sheaffer, in the Mayor's 


Court of Philadelphia, a motion in arreft of judgement” was 
over-tuled by the Recorder (Mr. Wilcocks) though the ‘offence 
confifted in forging claims to Land-Warrants, iffuable under 
the refolutions of Congrefs 3 and although the cognizance of 
all crimes and offences, cognizable under the authority of’ the 
Union, sis exchufively vefted in the Diftri@ and Circuit Courts. 
Rawle (the Attorney of the Diftri€t) obferved, that the ex. 
ception, taken in fupport of the motion in arreft of Judge- 
ment, ftruck at the root of the whole fyftem of the national 
gevernment ; for, if oppofition to the pure, regular, and eff. 
cient adminiftration of its affairs, could thus be made’by fraud, 
the experiment of force might next be applied ; and doubtlefg 
with equal impunity and faccets He concluded, however, 
that it was unneceflary to reafon from the inconveniency’s 
mifchief of the exception ; “for, the offence was ftriétly within 
the very terms of the Conftitution, arifing under the laws of 
the United States. If no fuch office had been created 
laws of the United States, no attempt to corrupt fuch an officer 
could have been made; and it is unreafonable to infift, that 


merely becaufe a law has not preferibed an exprefe and appro- 
offences . 


priate punifhment for the offence, that, ‘therefore, the 


when committed, fhall not be punifhed by the Circuit ‘Court, - 


upon the principles of common law punifhment. The effeét, 
indeed, of the pofition is ftill more injurious ; for, unlefs- this 
offence is punifhable in the Federal Courts, it certainly ‘is’ not 
cognizable before any State tribunal. ‘The true point of view 
for confidering the cafe, may ‘be afcertained, by an enquiry, 
whether, if Mr. Coxe had accepted the bribe, and betrayed 
his truft, he would ‘not have been indiGable in the Courts 
of the United States? If he would be fo indi€table, upon the 
ftrongeft principles of analogy, the offence of the perfon who 
tempted him, muft be equally the fubje€& of animadverfion be- 
fore the fame judicial authority. The precedents cited by the 
Defendant’s Counfel, are diftinguifhable from tlie prefent in- 
di&tment. The profecution againft Henfield was not etre 
on the treaty, but on the law of nations, which is a part o 
the common law of the United States; and the power of’ in- 
diéting for a breach of treaty, not exprefsly providing the 
means of enforcing performance in the particular inftance;"ts 
itfelf a common law power. Unlefs the judicial fyftém of the 
United States juftified a recourfe’ to common law againft ‘ah 
individual guilty of a breach of treaty, the offence,» where no 
: fpecific 
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{pecific penalty was to be found in the treaty, would; therefore, 1 
remain ‘inpunthed. So, likewife, with vefnek to Reserva, ai. Se, 
h he ys the office of a Conful, he b Sad indi€ted and fas 
i at the common law._.The offence charged in Re 

Oe v: Sefer, did net arife under the laws of the United fon 
but was fimply the forgery of the names of private citizens, 

in order to defraud them of their rights; and even as far as the 

y Ba might be fuppofed to deceive the public officers, it was 

a deception in regard to a mere oflicial arrangement, for afcer- 
taining transfers of donation claims, and not in regard to any act 
dire€ted by law to be performed. But a further diftinction 
prefents itfelf.. The donations to the foldiers were founded 
upon refolutions, of the United States in Congrefs, pafled long 
before the adoption of the prefent Conftitution. ‘The Courts 
of the feveral States therefore held a jurifdi€tion of the offence, 
which, without pofitive words or neceflary implication, was not 
to be divefted. “The cafe did not come within the expreflions 

_in the Conftitution, * cafes arifing under the Conftitution and 
laws of the United States,” &c. nor has it been exprefsly 
provided for by any act under the prefent Conftitution. The 
criminal jurifdi€tion of the Circuit Court, which, wherever it 
exifts, muft be exclufive of State jurifdiGtion, cannot, perhaps, 
fairly be held to operate retrofpectively, by withdrawing from 
the State Judicatures powers they held, and duties they per- 
formed, previoufly to the Conftitution, from which the Circuit 
Court derived its birth. 

Cuase, Jufice. Do you mean, Mr. Attorney, to fupport 
this indi€tment folely at common law? If you do, I have no 
difficulty upon the fubje&t: The indi€tment cannot be main- 
tained in this Court. 

Rawle, anfwering in the affirmative, Cuase, Fuftice, topped 
M. Levy, who was about to reply, in fupport of the motion in 
arreft of judgment; and delivered an opinion to the following 
effect. 

Cuass, Fuftice. This is an indictment for an offence high- 
ly injurious to morals, and deferving the fevereft punifhment ; 
but, as it is an indi€tment at common law, I difmifs, at once, 
every thing that has been faid about the Conftitution and Laws 
of hs United States. 

In this country, every man fuftains a two-fold political capa- 
city; one in relation to the State, and another in relation to the 
United States. In relation to the State, he is fubje& to various 
municipal regulations, founded upon the State conftitution and 
policy, which do not affe& him in his relation to the United 
States: For, the Conftitution of the Union, is the fource of all 
the jurifdiction of the national government ; fo that the depart- 
ments of the government can never affume any power, that is 
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1798. not exprefsl ted by that inftrtiment, nor exercifea 
PRA: in Hh ssc: B secon Aa! is there’ prefcribed. Befides the ‘par. 
ticular cafes, which the 8th fecfion of the 1ff article defignate 
there is a power gtanted to Congrefs to create, define, and pu. 
nith, crimes and offences, whenever they fhall deem it neceflary 
and proper by law to do fo, for effeétuating the objets of the 
government ; and although bribery is not among the crimés anit 
offences fpecifically mentioned, it is certainly included in’ this 
general provifién. The queftion, however, does not arife about 
the power; but about the exercife of the power :—Whether 
the Courts of the United States can punifh a man for any a, 
before it is declared by a law of the United States to be criminal? 
Now, it appears to my mind, to be as effential, that Congrefe 
fhould define the offences to be tried, and apportion the punifh- 
ments to be infliéted, as that'they fhould ere& Courts to try 
the criminal, or to pronounce a fentérice on conviction. bie 
It is attempted, however, to fupply the filence of the Confti- 
tution and Statutes of the Union, by teforting to the Common’ 
law, fot a definition and pumifhment of the offence which has 
been committed: But, in my‘opinion, the United States, ‘asa 
Federal government, have no common law; and, confequeritly, 
no indiétment can be maintained ‘in their Courts, for offences 
merely at the common law. ‘Tf, indeéd, the. United States cay 
be fuppoféd; for a moment, to have a’cdmmon law, it Hof,’ T 
prefume, be that of England; and, yet, it is impoffible to trate 
when, or how, the fyftem was adopted, cr introducett’’ With 
refpeét to thé itdividual States, ‘the difficulty does. not. occur, 
When the American colonies wete' firlt fercled by out'aticeftors, 
it was held, as well by the fettlers, as by the Judges and law- 
yers of England, that they brought hither, as a birth+right and 
inhéritance, fo much of the commor law, as was ‘applicable to 
their local fituation, and change of ‘circumftances. But eachr 
colony judged for itfelf, what parts of the common law were’ 
applicable to its new condition; and in various modes, by 
Legiflative aéts, by Judicial decifions, or by conftant ufage, 
adopted fomeé patts, and rejected others. Hence, he who fhall 
travel through the different States, will foon difcover, that the 
whole of the common law of England has been no where itl 
troduced ; that fome States have rejected what others have 
adopted ; and that there is, in fhort, a great and effential diver- 
fity ; in the fubjeéts to which the commion law is applied, ‘ag 
well as in the extent of its application. The common law, 
thercfore, of one State, is not the common law of another; but 
the common law of England, is the law of each State, fo’ far as 
each ftate has adopted it; and it refults from that pofition, con- 
neéted with the Judicial aét, that the common law will always 
apply to fuits between citizen atid citizen; whether they are m= 
ftituted in a Federal, or State, Court. But 
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. But the queftion recurs, when and how, have the Courts of 1798. 
the. United States acquired a common law jurifdition, in crimi- Garend 


nalicafes? The United States muft pofiels the common law 
themfelves, before they can communicate it to their Judicial 

ts: Now, the United States did not bring it. with them 
from England; the Conftitution does not create it; and no a@ 
of Congrefs has aflumed it. Befides, what is the common law 
to which we are referred? Is it the common law entire, asit 
exifts in England; or modified as it exifts in fome of the States; 
and of the various modifications, which are we to. fele&, the 
fyftem of Georgia or New Hampfbire, of Pennfylvania ox Come 
necticut ? 


Upon the whole, it may be a defeét im our political infitu- 
tions, it may be an inconvenience in the adminiftration of ju- 
ftice, that the common law authority, relating to crimes and 
punifhments, has not been conferred upon the government of 
the United States, which is a government in other refpeéts alfo 
of a limited jurifdiction: but Judges cannot remedy political 
imperfections, nor fupply any Legiflative omiffion. I will not 
fay whether the offence is at this time cognizable in a State 
Court. But, certainly, Congrefs might have provided, by law, 
for the prefent cafe, as oan have provided for other cafes, of 
a fimilar mature; and yet if Congrefs had ever declared and 
defined the offence, without prefcribing a punifhment, I fhould 
ftill have thought it improper to exercife a difcretion upon that 
part of the fubjeét. 

Peters, Fufice. Whenever a government has been efta- 
blifhed, I have always fuppofed, that a power to prefetve itfelf, 
was a neceflary, and an infeparable, concomitant. But theex- 
iftence of the Federal government would be precarious, it could 
no longer be called an independent government, ‘if, for the pu- 
nifhment of offences of this nature, tending to obftruct and per- 
vert the adminiftration of its affairs, an appeal muft be made 
to the State tribunals, or the offenders muft efcape with abfo- 
lute impunity. 

The power to punifh mifdemeanors, is originally and ftri€ily 
a common law power; of which, I think, the United States are 
conftitutionally pofleffed. It might have been exercifed by 
Congrefs in the form of a Legiflative a@ ; but, it may, alfo, 
in my opinion be enforced in a courfe of Judicial proceeding. 

Whenever an offence aims at the fubverfion of any Federal in- 
ftitution, or at the corruption of its public officers, it is an of- 
fence again{t the well-being of the United States; from its very 
nature, it is cognizable under their authority ; and, confequent- 
ly, it is within the jurifdiction of this Court, by virtue.of the 
11th. /-Gian of the Judicial aé. 
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1798. The Court being divided in opinion, it became a doubt, whe-. 
L-y~w ther fentence could be pronounced upon the defendant; and» 
with was exprefled by the Judges and the Attorney of the Di. 
ftrié&t, that the cafe might be put into fuch a form, as would ad. 
mit of obtaining the ultimate decifion of the Supreme Court, 
upon the important principle of the difcufhon: But the coun. 
fel for the prifoner did not think themfelves authorifed to enter 
into a compromife of that nature. The Court, after a thort 
confultation, and declaring, that the fentence was mitigated in 
confideration of the defendant’s circumftances, proceeded to 
adjudge, 

Phat the defendant be imprifoned for three months ; that he 
pay a fine of 2060 dollars; and that he ftand committed, .’till 
this fentence be complied with, and the cofts of profecution 
paid. 


’ 


HoLiinGsworTH verfus ADAMS. 


Term. ‘The defendant was ftated to be a citizen of De- 
ware, in the procefs which had iffued; and 1. Levy, having 
produced an affidavit in proof of that faét, ntoved to quafh the 
writ, on the ground, that the Federal Courts had no jurifdic- 
tion, in cafes of Foreign Attachment. By the 11th /eétion of the 
Judicial a&t (1 Vol. Swift's Edit. p. 55) it is exprefsly provided, 
that ** no perfon fhall be arrefted in one Diftri€ for trial in 
another, in any civil a€tion before a Circuit, or Diftrit, Court : 
And no civil fait thall be brought before either of the faid 
Courts againft an inhabitant of the United States, by any original 
procefs, in aity other diftrict than that whereof be is an inhahitant, or 
in which be fat be found at tke time of ferving the writ.” Now, 
this is a civil fuit, brought here by original procefs againft the de- 
fendant, who is an inhabitant of another diftriét, and was not 
found in Pennfylvania at the time of ferving the writ. 

Thomas and Hallowell, on behalf of the plaintiff, wifhed for 
time to enquire into the practice ; but not being able on the next 
day to aflign any fatisfa€tory reafon in maintenance of the action, 
‘Tue Court directed the writ to be quafhed with cofts. 


Foe, ATTACHMENT ‘returnable to the prefent: 
a 


WILKINson ef al. verfus NicKLin et al. 





. ie was an action brought by the Indorfees of a Bill of Ex- 
change, drawn by M‘Clenachan and Moore, upon George 
Barclay, of London, in favor of the defendants, and by them o 
dorfed 
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dorfed in blank, to Arthur Crammond, &* Co. who, likewife, in- 1798. 
dorfed and difcounted them with their bankers, the prefent plaine uve 
tiffs, under the following circumftances. The defendants, hav- 

ing opened a commercial correfpondence with Arthur Crammond 
- && Co. of London, remitted the bill of exchange in queftion, to be 

pafled to their credit, intheir general account with thofe gentle- 

men. The bill was noted on the face of it for non-acceptance. It 

was afterwards, on the 4th of Auguft,1796, paid in fhort, on ac- 

count of Arthur Crammond €9 Co. with their blank indorfement, 

to the banking houfe of the plaintiffs ; but, on the 19th of the 

fame month, the amount was carried out tothe credit of Arthur 
Crammond (& Co. as if it had been then difcounted by the plain- 

tiffs; and it was faid by a witnefs examined under a commiffion, 

that, after this difcount, the money had been duly paid upon the 

drafts of Arthur Crammond & Co. 

The Counfel for the defendants ftated, that they propofed to 
fhew by evidence, that the bill of exchange was remitted on ac- 
count of the defendants; and that Arthur Crammond &s° Co. 
were in very great pecuniary embarrafiments, at the time of the 
alledged diicount of the bill of exchange, and had foom afterwards 
become bankrupt. From thefe premifes, from the nature-of the 
previous depofit, and, above all, from the difhonored ftate of the 
bill, when it was depofited and difcounted, (which was enough 
to have prompted an enquiry into the real circumftances of ps 

. cafe) it was mtended to argue, that the plaintiffs knew that 
the bill was, in faét, the property of the defendants; and that 
the eventual difcount was colourable and‘ collufive, for the mere 
purpofe of recovering the damages, or of fecuring a pre-exifting 
balance due to the plaintiffs from Arthur Crammond {9 Co. who 
were on the eve of a public failure. 3. ZT. Rep. 80. If the 
plaintiffs did know the facts, they cannot be entitled to any more 
benefit from the poffeffion of the bills than Arthur Crammond 
& Co. themfelves. 

The Counfel for the plaintiffs (who had, indeed, anticipated the 
defence in their opening) infifted, that the general, unreftri€ted, 
nature of the indorfement, had empowered Arthur Crammond 
&& Co. to pafs the bill to whomfoever they pleafed; and that 
whatever might be the imputation on them for a breach of truft, 
it could not affeét the plaintiffs, who had paid a valuable confi- 
deration for the bill ; and who ought not to be charged with col- 
lufion and fraud upon ftrained inferences, and flight prefump- 
tions. Their knowledge of the tranfaétions between the de- 
fendants and Arthur Crammond © Co. has not been proved ; 
and it would be a violation of the moft important commercial 
principles, of the moft authoritative adjudications, to permit fuch 
a defence to be made, againft the claim of an indorfee, ‘The dif- 
tinction between refiricted indorfements, and sana 
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#798. which leave the bill to a free megociation, has been fully efts. 
wore blifhed; 2 Burr. 1216. 1226. 7. and an indorfee in the lattey 
cafe, cannot be affeCted even by letters accompanying the bill, 
Rep. temp. Hardw, . Nor does the reafon of the cafe in 3. F; 
Rep. 0. (where the note was negeciated after the term 
ment had elapfed) apply to a proteft for non-acceptance. Bile 
are often fo protefted, and yet are eventually paid. The ftrong. 
eft prefumption arifing upon a proteft for non-acceptance, is, 
that the drawee has not effe&ts of the drawer in his hands, at 
the time of prefenting the bill: but when a note has been pro. 
tefted for non-payment, the fair prefumption is, that the drawer 
is either unable to pay it, or hasa legal excufe for not paying it; 
and the purchafer of the note, under fuch circumftances, has a 
seafonable warning, and muft take it at his peril. 

Cuase, Fuftice. » The defence cannot be admitted. There 
is no rule more perfectly eflablithed, there is none which ought 
to be held more facred in commercial tranfaétions, than that the 
blank indorfement of a bill of exchange paffes all the intereft in 
the bill, to every indorfee, in fucceflion, difcharged from any ob+ 
ligation, which might fubfift between the original parties, but 
which does not appear upon the face of the inftrument itfelf. 

Perers, Fuffice. Though I can eafily fuppofe cafes of 
hardfhip may arife, and though I am difpofed, indeed, to think 
that ftrong equitable circumftances now exift in favor of the 
defendants ; yct, the rule of law is fo well eftablifned, and, up- 
on general principles; is fo beneficial, that 1 cannot perfuade 
myfelf, in any degree, to difpenfe with its operation. fam, 
therefore, of opinion, that the evidence, in fupport of the defence 
propofed, ought not to be admitted. 

Verdi& for the plaintiffs. 

Ingerfolland Lewis, for the plaintiffs. £. Tilghman and Dallas, 
for the defendants. 
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6 ee being the period prefcribed by law, for holding the 
firft term of the Surrems Court of the Unirep Stares, 
the Judges:-met at. New-York, the feat of the Federal Govern 
ment, their refpective commiilions were read, and they were 
qualified agcording to law. a eo 

Joun Jax, sapped Cuize Justice, by acommiffion bear- 
ing date the 26th of September, 1789. 

Wa. CusuHinG, appointed one of the Juftices, 27th Sept. 1789. 

James Witson, appointed one of the Juftices, 29th Sept. 1789. 

Joun Bxarr, appointed one of the Juftices, 30th Sept. 1789. 

Epo. Ranpopn, appointed Attorney General of the United 
States, 26th Sept. 17809. 

The following RuLes wete declared and eftablifhed. 

By THE Court :—1. Ordered, That the Seal of the court 
fhall be the Arms of the United States, engraved on a piece of 
fteel of the fize of a dollar;-with thefe words in the margin’ 
«: The Seal of the Supreme Court of the United States ;” and 
that the, Seals of the Circuit.courts fhall be the Arms of_ the 
Unitéd States, engraven on circular pieces of filver of the fize of 
1-2 dollar, with thefe words in the margin, viz. in the upper 
part, “ the Seal of the Circuit Court ;” and in the lower part, 
the name of the diftri&t for which it is intendéd. 

2. Ordered, That (until further orders) it fhall be requifite to 
the admiflion of attornies and counfellors to practice in this 
court, that they fhall have been fuch for three years paft in the 
Supreme Court of the State to which they refpectively belong, 
and that their private and profeflional character fhall appear to 
be fair. Ordered, ‘That counfellors fhall not.practife as at- 
tornies, nor attornies as counfellors in this court. 

3- Ordered, That they refpectively take the following oath, 
viz.—« | do folemi:ly {wear, that I will demean 

myfelf 











goo —S=«sé«Cases tule and adjudged in the 


179%. myfelf as an attorney (or cou of the court, agreeably ahd 
wv according to law; and that I will fupport the conftitution of the 





United States.” 

4- Ordered, That (unlefs, and until, it thall be otherwife pro- 
vided by law) all procefs of this court fhall be in the name of 
« the Presipent of the Unirrev SrAtés.” é 

The court adjougned, jine die. 
: 
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Auguft Term;~ 1790. 





“ai 


HE court being met, a commiffion appointing James 

IREDELL one of the Juftices, bearing date the roth of Fei 

bruary, 1790, was read; and he was qualified according to law? 
The court adjourned, fine die. 
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February Term, ‘1 791. 





HE court being met at Philadelphia, the feat of the Fede- 
ral government, it was 
Ordered, That the counfellors and attornies, admitted to prac- 
tice in this court, fhall take cither an oath, or, in proper cafes, an 
affirmation, of the tenor prefcribed by the rule of this court on 
that fubje&t, made in February term, 1790.* 
After qualifying a number of ‘counfellors and attornies, the 
court adjourned, fine die. 


* See ant. p. 399- 
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West, Pj f- in Err. Re ps: Dannys. et al. 
.* 


O': the firft day of wes term, Bradjord prefented? to the 

court, a writ, orting to be a writ of error, iffued out 

of the office of the \ cs SPW circuit court for Rhode Ifland 
diftrict, direéted to that court, and commanding a retumn of the 
judgment atid proceedings rendered by them in this caufe: Ard 
thereupon he moved: for a rule, that the defendant tc tothe 
errors afligned in this*canfe:. 

Barnes, one of the defendants, {a counfafior of the coutt) ob- 
~“ jected to the validity of the writ, that it had iffued out of the 
wrong office: and, after argument, 

Tae Court were whanimoully of opinion,’ That. writs of er- 


ES ror to remove caufes to this court from inferior courts, can regu- 
es larly iffue only from the clerk’s oflice.of this court... .», 
"" . , Motion refufed. , 


‘Vansroruorst et al. verfus the SraTEe of MaryLanp. 


HE Attorney General ( Randolph } ‘moved, on behalf of 
the plainti 3, that a commiffion fhould Aue to examine 
witneffes | fn Holland; to which the oppofite counfel affented, 
although the commilhoners were not named. 
“But, By THE Court :—We will not award the commiflion, 
"till commiffioners are named. 


This being done, the motion was granted, _ 
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February ‘Term, 1792. 


EE 
Oswa.p, Adminiftrator, vev/us the Stare of New-York. 


UMMONS. In this cafe the Marfhall had returned the 
writ ferved ; and now Sergeant moved for a diffringas, to 


compel an appearance on the part of the State. 
hal Ece While, : 
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1792. While, however, the court held the motion under advifement,, 
wv™— it was voluntarily withdrawn,:and the fuit difcontinued.* 








Auguft Term, | 1792. 











HE court being met, a commiffion; appointing Trowas 

Jounson one of the Juftices, bearing date the 7th of No 
vember, 1791, was read; and he) was qualified according 
to law. dish oi weeTy * 






' 


% 


Oswap, Adminiftrator, veefus the Stare of New:Yone: 


et peas | 


UMMONS. Ingerfoll moved for a rule on the marfhall of 
S the diftri€t of New-York, to return the writ in this caufe; 
and, after advifement, tHe Court granted the rule in the fol- 
lowing terms : dnt one alt 

Ordered, That the marfhall of the New-York diftri& return 
the writ to him direéted in this. caufe, before the adjournment 
of this court, if a copy of this rule fhall be feafonably feryed 
on him, or his deputy, or, otherwife, on the firft day of the next — 
term. And that in cafe of a default, he do fhew caufe therefor, 
by affidavit taken before one of the judges of the United States. 
















The State of Georcia verfus BraisLrorp, ef al. 


"Aw was a bill in equity filed by “ His Excellency Edward 
Tefair, Efq. governor and commander in chief in and 
over the ftate of Georgia, in behalf of the faid State, complain- 
ant ;” againft Samael Brailsford, Robert Wim. Powell, and Fobs 
Hopton; ‘merchants and co-partners, and Fames Spalding, furvi- 
ving partner of Kelsall && Spalding, defendants. ‘The bill fet 
forth the following cafe :—* ‘That on the 4th of May, 1782, the 
State of Georgia being then free, fovereign and’ independent, 
enacted a law entitled * An aét for infli€ting penalties on, and 
* confilcating the eftates of, {uch perfons as are therein declared 


* guilty 


. But fee the fame {uit post, and Greyfon versus Virginias 
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& guilty of treafon, and fer other purpofes therein mentioned.’ 1792. 
Phat,‘ among other things; ‘this law contained the following —V~ 


claufes':—* And whereas’ there are divers eftates and other pro- 
« perty within this Staté, belonging to perfons whe have been de- 


_ «/@ared guilty, or conviéted, in one or other ‘of the United 


¢ States, of © which have induced’a confifcation of their 
¢ eftates or as Garp the State of "which they were citi- 
¢ zens: Be it therefore enaSted by the authority aforefaid, that 


¢ all and fingular the eftates both real and perfonal, of perfons 
« under this defcription, of ‘whatfoever kind or nature, toge- 


. € ther with all rights and'titles, which they may, do, or thalb 


¢ hold in Jaw or equity, or others in truft for them, and alfo all 
«the debts, dues and demarids, due or owing to Bruirh mer- 
« chants, of others, refiding in Great Britain, (which fhall be ap- 
¢ propriated as herein after mentioned) owing or ac: ruing to 
sthem, be confifeared to and fer the ufe and benefit of thie 
¢ State, in like manner and form of forfeiture as they were 
¢ fubjeéted to in the States of which they refpedtively. were ci- 
* tizens, and the monies arifing from the fales which fhall take 
« place’ by virtue, and: in purfuance of, this aét, to be ap- 
¢_plied-to fuch-wfes and purpofes, as the'legiflature hall here- 
‘after dire? 4 OA) TOT Hols } Sige 
«And be it further enadted, that ail debts, dines and demands, 
¢ due or owing te merchants or others refiding in’ Great Britain, 
* be, and they are hereby Mqucferedy and thé comiffioners' ap- 
¢ipointed under this‘act; or majority Of them, are hereby tin 
F ‘powered to recover, teéeive, znd depofit the fame in the treafu- 
evry of this State, in the fanie manner, ané utider the fame regu- 
* lations, as debts confifcated, there to remain for the ufe of this 
© State,-until otherwife appropriated’ By’ this or any future houfe 
© of Affembly.?i>') 0! Vibe 6 5 ott anit to f 
> * And whereas there are various perons; fubjects of the king 
© of ‘Great 'Britainy’ poffefled of or efititled''to’ eftatés real and 
* perfonal, whith fuftice and found policy require fhould be ap* 
5 plied to the beniefiteof ‘this State; Be ir therefore énaéted'by 
¢ the authority aforefaidy That all and ‘fingular the eftates}*réal 
© and perfonal, belonging’ to perfons being Britith- fubjed¥s, of 
* whatfoever kind or nature, which they may be poflefled-of, ex+ 
« cept ag’ before excepted, or others4n trait for them, er that 
* they are or may! be-entitled to’ in’ Yaw or equity, 2s Ho ail 
© debts, daes, or demands, owing or ateruing to them, be con- 
© fifcated to an@ forthe ‘ufé and benefit of ‘this State, and the 
* monies-arifing fromthe fales which’fhall take place by virtue 
+ of, and in purftiante of this act, to: be applied to fuch ufes and 
¢ purpofes as the legiflatute fiiall hereafter direct.’ ; ; 
"| | That by the operation’ of thefe ¢laufes, all the debts;-dues, 
and demands, of ‘the citizens of Georgia to perfons, who had 
a Eee 2 been. 











1992- been fujedted to, the . anaaling 9h sonfifcation in,other Statesy 
were! and of Britifh merchants others. wing in x, rf | ea 


and of all other Britith fubje&s, poaw promntng 


« That 7 PAP ny ment Georgia es Gomi 
sey - aor <7 ee nd he dt ee 
ants in the penal fum of £706 8..9f «5d. wpoma: 

of 177A». fea et of the faid recited 
law, was transferred, from the obligees and vefted in. the State ; — 
Brailsford being.a native, fubjeQ of Great Britain, conftantly re« 
fiding there from the year,1767.’till after the aay thelaw > 
Hopton’s eflate real and. perfonal, (debts. excepted) haying: been 
exprefsly, confileated byjan act. of the, legiflature of South Coron 
Lina and Powell coming withim, the. defcription of iperfons, 
whofe eftates real and. perfonal (debts, excepted) were alfe.con~ 
fiicated by acts of the 0f South Carslina, if after,re- 
fuling to take the oath of allegiance, they returned to the, States 

«« That an adtion had been.brought upon the bond, by Brails- 

dy, Powell and H. » again ft ames Spalding, as 

pai of Kelsall ist Spaldiows nae circuit court for the. wid 
trict of Georgia, of , 4 st@pmy 1791,,in. which a@tion there 


was a plea, demurrer.to the plea, joinder in demurrer, and indgs 
ment thereupon for the plaintiffs. 
«That oe 


ebt, but, on the. -contrary, had afferted it by divers acts of the 
giflative, Executive, and Judicial, departments; and, partique 
larly, by direéting the Attorney General:to.apply for a. rule,,to 
be.admitted to affert the claim, in all fuits brought in any, court, 
for debts within the deferigtions, of the eonfifcation law, above 
cited, it? 
« ‘That the Attorney, General. applied. ‘to,sthe, Circuit. court 
for the admiffion of the State, as a party, to defend i its Claim;in 
the faid fuit of 'Brailsford and. others, wevfus Spalding, they de- 
pending there, which application was rejected 5 that in that 
fuit, < as well as divers other {uits, recoveries; were had againit 
citizens of the {tate by Britith merchants, for. debts within, the 
defcriptions of, the confifcation law, upon the fole.principle of 
sebtor and creditor, candwithout any-reference to the wighkand 
claim. of the ftate.”. ... » 
dhe bill proceeds to, charge.a contederaey ‘between the pare 
tiesto the fuit.in the,circait.couzt, to defraud,the States and 
that in purfuance thereof .the plaintiffs,had, iffued execution, a- 
gainft the defendant, and, the defendant. had, contederated with 
them pot to take out a’writ of errors, ‘fo, that the defendant’s 
iproperty will be levied qu,.and, difpofed of, .and. the State will 
be defrauded of its jut, claim thereon.,; 
The bill then fuggefts;the general,. foundation, for the jurif- 
di€tignyon the equity, fide we the court ;-—puts the proper inter- 
224 rogatoties 5 


State had never, relinguifhed; its claim, to this 





“soos st a ol” ae ‘eli lee alle ie a ae 
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rogateriesy-~and concludes with praying « that any Jeyy,or far- 1790, 
indy rng the faid execution, and any fales in purfuance Gans 

LP a levy, and any monies already raifed, or that may be raifed 

y> May: be. ftayed.im the hands of the marfhall of the faid 

ie, courts by an injunction from this honorable court, , And 

tage faid ‘varthall be. direéted to pay fuch fum; or fums, 

sailed: as aforefaid, tothe treafurer of the faid State of Georgia, 

tana for the uleof the fame, and that the faid James Spalding be 

decreed to:pay to the faid treafurer the balance which may be due 

on the bond.,aforefaid for the ufe aforefaid.... And that the faid 

State may, be)farther,or otherwife relieved, in all and fingular the 

premiles, asthe. nature and circumftances vot the cafe fhall res 
quire, and.as to the court thall feem meet.” 

. With.the bill, there, was filed an affidavit, made by. Mr. John 
Wereat (the agent for Georgia) affirming ‘ that the allegations 

contained are true ;”..and Dallas, for the State, moved 
‘that an ‘injunétion might iffue, to the Circuit court, to ftay fur- 
ther, proceedings; and alfo to the *marthall of the Georgia dif- 
wati,.to ftay the, money in his hands, if he fhould have levied, 
or, Shall levy, the fame, on any execution iflued in the caufe of 

Sp ailsford et-al,. verfus Spalding. 

The. motion was oppofed by Randolph, for the defendants ; 
and after, argument, the Judges delivered their apinions feriatim, 
on the,11th of Augu/ft, 1792- 

JOHNSON, Fufice. In order to fupport a motion for an in- 
janction, the, bill fhould fet forth a cafe of probable right, and 
a,probable danger that the right would be defeated, wit ithost this 
{pecial intespefition of the court, It does not appear to me, that 
a, prefent bill fufficiently claims fuch an interpofition. If the 
State has.a right to the debt in queftion, it may be enforced at 
common, law, . notwithftanding the judgment, of the Circuit 
court ;-and, there is no fuggeftion in de bill, though it has been 
iuggefted.at the bar, that the. State is likely to lofe her right by 
the infolvency: either. of Spalding, the original debtor, or of 
Brailsford, who will become her debtor for the amount, if he 
receives jit, when in lawhe ought not,to receive, or retain, it. 

Nor does. the. bill ftate any particular:confederacy, or fraud. 
The refufal to admit the Astorncy General asa party on the re- 
cord, was.theiaét.of a competent court; and it is not fufficient 
barely to alledge, that the: defendant has not chofen to fue out a 
writ of:error. 

The cafe might, perhaps, be made better; but as I can cols 
know, atiprefent, the facts which the bill alledges, and whic 
the affidavit {upports, it is my opinion, that there is not a proper 
foundation for,iffuing an injunction. 

IRepeit, Fufice. . 1 fat in the Circuit court, when the judg- 
ment was.rendered in the cafe of Brailsford and others verfus 

Spalding 5 ; 
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#92. Spalding; but I thall give my opinion, on the 
eas a gore every previous confideration of the : perrr 
cau € toy & «3 

The debt claimed by the plaintiffs alone sitio hikewife, claim. 
ed by the State of Georgia. The State applied to be -admtitted 
to afert her claim, but the application was rejected; not has 
any writ of error been inftituted othe pr ‘the judgment. * Phefe 
fatts, however, are only men to introduce this remark, 
that the Circuit court could not, with propriety, fuftain’ the 

lication of Georgia; becaufe, whenever a State isa 

the Supreme court has exclufive jurifdi@ion of the furits, and 
her right cannot be effe&tually fupported, by a aoe 
ance, before any other tribunal of the Union. 

party, nor capable of reforting as a party, to the Catlvedtce, 
it is very much to be. queftioned whether the State could brings 
writ of error on the judgment there, even if her claim appeared: 
on the record. 

Every principle of law, juftice, and honor, however; feem to 
require, that the claim of the State of Georgia thould not be, ins 
direQily, decided, or defeated, by ajudgment pronounced between 
patties, over whom fhe had_no controul, and upon 2 trial; im 
which fhe was not allowed to be heard. If, indeed, thé court 
could not devife a mode, for admitting a fair inveftigation and 
determination upon that claim, it would be ufelefs to an 
injun€tion: But I think a mode may eafily be prefertbed,. in 
{trict conformity with the practice arid principles of equity. 

It was in the power of the defendant in the Circuit court, to 
have filed a bill of interpleader, in order, for his own fafety; ‘to 
fettle the rights of the contending parties ; but neither in that 
form, nor by inftituting a {uit herfelfs-could Georgia have deri- 
ved the benefit of fupporting her claim in her own ‘way, before 
any other than the Supreme-coiirt. -. In this court, therefore; -we 
ought now to place the State’ upon the fame footing, as if a bill 
of interpleader had been regularly filed here ; which can be done 
by fuftaining the prefent fuit ; and when the parties are-all before 
us, we may direct a proper iffue to be formed, and tried-at the 
bar. Thus, juftice will be-doné to Geergia, and ari e 
injury may be prevented ; while the adverfe parry even i "he ul- 
timately fucceeds, can only complain of a fhort delay. 

With this view, I think, that an injunétion thould be sihiis: 
ed to ftay the money in the hands of the marfhall, till this court 
fhall make a further order on the fubjeé. 

Brain, Fufice. The State of 1a feems to have done 
all that the could to obtain a hearing. An application was made 
to the Circuit court, in the nature of a claim to interplead ; but 
being refufed, her alternative, under all the circumftances of the 
cafe, is an appeal to the equitable jurifdi€tion of the Supreme 

court. 





Supreme Court of the United States. 407 


court.” It is true, perhaps, as the counfel has iuggeted that 1792. 
the’ defendant below pleaded the confifcation ac Georgia in Se 
bar to.the aétion but it is a fafficient anfwer to this argument, 
that the State was not a party; and no right can be defeated, in 


law, unlefs the party: claiming it, has himfelf an opportunity to 
ite one , 


wif the State of Geérgia was entitled to the bond, the is ¢ 
entitled to the money levied by the marfhall in fatisfa€tion of 
the bond, or rather of the judgment rendered upon it: And as 
the execution direéts the marfhall to pay the amount to the plain- 
tiffs below, I can perceive noother mode of preventing a compli- 
ance, while we enquire into the right of receiving s he money, 
than that of ifluing an injuné@tion to ftay it im the hands of 
‘It appears tome to be too early, likewife, to pronounce an opi- 
nion upon the'titles'in collifion ; fince it is enough, on a motion 
of this kind, ito fhew:a colorable title. ‘Che State of Georgia has 
fet up her confifcation act, which certainly is a fair foundation 
for future judicial inveftigation ; and that an injury may not 
be done, which it mayibe out of our power to repair, 
the: injunction ought, I think, to iffue, till we are enabled; 
by a a enquiry, .to ‘decide upon the whole merits of 
the cafe. 

Witson, Fufice. * I confefs, that I have not been able to 
form an opinion whichis 'perfeétly fatisfatory to my own mind, 
upon the points thdt have been difcuffed.' If Georgia has a 
right to the. bond, :it is ftri@ly'a legalright; but to enforce a 
ftriGtly legal right, the prefent feems, at the firft bluth, to bé an 
awkward and irregular proceeding. Again: Georgia had nota 
right, or the had a right,’ to -be admitted to a hearing in the 
Circuit court: but, in the former cafe, it would be no ground 
of complaint, that her application was rejected ; for, the is bound 
by the law; and in the other cafe, the-would be entitled to brin 
the fubjeét before us, as a court of law; fince fhe was refufe 
the exercife of a legal right. Ate. 

It is true, that, under the Federal Conftitution, an: inferior 
tribunal cannot compel a State to appear asa party; but it isa 
very different propofition to fay, that a State'cannot, by her own 
confent, appear im any other court, than the’ Sapreme coart. 
The general rule applies among all fovereigns, who, ‘as equals, 
ate not amenable tocourts of cach other; and yet I remember 
an action was inflituted and fuftained, fome years ago, in the 
name of Louis XVI king of France, againft Mr. Robert Morris, 
in the Supreme court of Pennfylvania.’ 

Under thefe impreffions, I am difpofed to think, that the 
State of Georgia ought rather to have fued out a writ of error, 
than to have aiked for an injunction : But ftili, in the exifting 

circumftanccs 
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. circumftances of the cafe, I have no obj¢@ion to retail the mos 
ney within the power of the court, ’till>we. can better? 
ourfelves both as tc the remedy and the right.: : Silt 03 Ted 
Cusuine, Fufice. The Judicial a& exprefsly declares, that 
«* fuits in equity fhall not be fuftained, ‘inveither of: prec 
of the United States, in any cafe where lain, cae ae 
complete remedy may be had at law.” Now, if voriie ban 
any right to the debt in queftion, it is a right at law, for which, 
of courfe, the law will furnith a plain, adequate, and complete 
_ remedy. The decifion of the Circuit:court, in a cafe to-which 
Georgia was neither party rey aoe fers did not, and could not, . 
take away either the right or remedy of the State. ‘Nor 
can Spalding, the defendant below, be Inga liable twice;: for 
the fame debt, without his wilful /aches. For, it is in-his*power 
to bring a writ of. error ; and then the whole merits of the claim 
of Georgia appearing on the record, we muft decide it as a boa 
tion of law, either by affirming or reverfing the judgment, 
to bind us in any fuit, which oe might a for a 
fame caufe. 
Befides, the State of Georgia (notwithftandi 
of the Circuit court) may bring an a€tion of ro hoe 
againit Brailsford (who is a man of fortune Dae 
received the money, upof the principle of ae verfus M Far 
land, and with ‘Gronger reafon; as in chat ‘the  par- 
tics, in both courts, were the fame; but, in the cafe 
they would be different, and one of them’ has never been 


heard. In fome form,.therefore, Georgia may obtain re ter 
redrefs at law. 


I do not, ake the whole, confider the refufal of S 


bring a writ of error (which he is not com ee to bring) te 
any other fuggeftion in the billy as a fufficient foundation 
for exercifing the equitable jurifdi€tion of the court; and, 
confequently, I think that an injunétion ought not “to ‘be 
awarded. 

Jay, Chief Fuftice. My firft ideas were unfavorable ‘to the 
motion ; but many reafons have been urged, which operate for- 
cibly to produce a change of opinion. 

The great queftion turns on the property of a certain 
bond ;—whether it belongs to Brailsford, or to Georgia? 
It is put in fuit by Brailsford; but if Georgia, by virtue 
of the confifcation -a&t, is really entitled to the debt, the 
is entitled to the money, though the evidence of the debt 
happened to be in the poffefflion of Brailsford, and erin 
Brailsford has, by that means, obtained a judgment for 
amount. 

Then the only point to be confidered is—whether, under 
thefe circumiftances, it is not equitable to ftay the money — the 

ds 





Tew Seo 


’ 
t 
8 
d 
$ 
e) 
et 
h 
%y : 
r 
ir 
t 
n 
[- 
8 
¢ 
: 
t 
it 
e 
Yin 
Co 
i, 
n 
it 


Supreme Court of the United States. 409 


hands of the marfhall, ’till the right to it is fairly decided; and 
fo avoid the rifque of putting the true owner to a fuit, for the 
purpofe of recovering it back ? 

For my part, I think that the money fhould remain in 
the cuftody of the law, till the law has adjudged to whom 
it belongs; and, therefore, I am content, that the injun@hon 
iffue. : 

An Injun@tion granted.* 


HayBurn’s CAsg. 


HIS was a motion for a mandamus to be dire€ted to the 

Circuit Court for the diftrict of Pennfylvania, command- 

ing the faid court to proceed in a certain petition of Wm. Hay- 

burn, who had applied to be put on the penfion lift of the United 
States, as an invalid penfioner, 

The. principal cafe arofe upon the a& of Congrefs paffed the 
234 of March, 1792 

The Attorney General (Randolph) who made the motion 
for the mandamus, having premifed that it was done ex off- 
cio, without an application from any particular perfon, but 
with a view to procure the execution of an a& of Congrefs, 
particularly interefting to a meritorious and unfortunate clafs 
of citizens, THE CourT declared that they entertained great 
doubt upon his right, under fuch circumftances, and in a 
cafe of this kind, to proceed.ex officio; and dire&ted him 
to ftate the principles.on which he attempted to fupport 
the right. The Attorney.General, accordingly, entered into 
an elaborate defcription ofthe powers and duties of his 
office :— 

But THE Court being divided in opinion on that queftion, 
the motion, made ex officio, was not allowed. 

The Attorney General then changed the ground of his inter- 
pofition, declaring it to be at the inftance, and on behalf of Hay- 
burn, a party interefted; and he entered into the merits of the 
cafe, upon the a¢t of Congrefs, and the refufal of the Judges to 
carry it into effect. 

Tue Courr obferved, that they would.hold the motion 
under advifement, until the next term, but .no decifion 
was ever pronounced, as the Legiflaturey at.an.an intermedi- 

ate 


* See thefamecafe, post. & 3 vol. p. 1.25 well on amotion ta diffolve 
the Injanétion,-as-om a trial of the-merits, hpon a feigned flue, 
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ate feflion, provided, in another way, for the relief of the 
penfioners.+ 
Rue. 


+ See an a& paffed the 28th Feb. 1793.—As the reafons affigned 
by the Judges, for declining to execute the firft act of Congrefs, ia- 
volve a great Conftitutional queftion, it will not be thought improper 
to fubjoin them, in illuftration of Hayburn's cafe. 

The Circuitcourt for the diftri& of New-York (confifting of Jay, 
Chief Fustice, Cusuine, Fustice, and Duane, Diftri& Judge) proceed. 
elon the sth of April, 1791, to take into cenfideration the act of 
Congrefs entitled ** An act to provide for the fettlement of the claims 
** of widows and orphans barred by the limitations heretofore efta. 
 blithed, and to regulate the claims to invalid penfions ;” and were, 
thereupon, unanimoufly, of opinion and agreed, 13 

“ That by the Conftitution of the United States, the government 
thereof is divided into three diftinct and independent branches, and 
that it is the duity of each te abftain from, and to oppofe, encroach. 
ments on either. 

“ That neither the Legislative nor the Executive branches, can 
conftitutionally affign to the Judicial any duties, but fuch as are pro- 
perly judicial, and to be performed in a judicial manner, 

«* That the duties affigned to the Circuit courts, by this act, are 
not of that defcription, and that the act itlelf does not appear to con- 
template them as fuch; in as much as it fubjects the decifions of thefe 
courts, made purfuant to thofe duties, firlt to the conlideration and 
fulpention of the Secretary at War, and then to the revifion of the 
Legiflature ; whereas by the Conftitution, neither the Secretary at 
War, nor any other Executive officer, nor even the Legiflature, are 
authorized to fit as a court of errors on the judicial acts or opinions 
ef this court. 

“6 As, therefore, the bufinefs affigned to this court, by the act, is 
not judicial, nor directed to be performed judicially, the act can only 
be confidered as appointing cemmiflioners for the purpofes men- 
tioned in it, by offcial inftead of personal defcriptions. 

** That the Judges of this court regard themfelves as; being the 
commiflioners defignated by the act, therefore as being at liberty- 
to accept or decline that office. 

“ That as the objects of this act are exceedingly benevolent, and 
do real honor to the humanity and juftice of Congrefs; and as the 
Judges defire to manifeft, on all proper eccafions, and in every proper 
iuanner, their high refpect for the National Legiflature, they willexe- 
eute this act in the capacity of commiflioners, 

“ That as the Legiflature have a right to extend the feffion of this 
court for any term, which they may think proper by law to aflign, the 
term of five days, as directed by this act, ought to be pinctoally 
ebferved. ’ 

‘© That the Judges of this court will, as ufual, during the feflion 
thereof, adjourn the court from day to day, or other fhort periods, as 
circumftances may render proper, and that they will, regularly, between 
the adjournments, proceed as commiflioners to exceute the bulincls of 
this adi in the faane court room, cr chamber,” 
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E. “ 

HE Attorney General having moved for information, re- 
ed lative to the fyftem of practice by which the Attornies 
re and Counfellors of this eourt fhall regulate themfelves; and of 

the 
Ki The Circuit court for the diftri& of Pennfylvania, (confifling of 
of Witson, and Barr, Fustices, and Perens, Diltri&t Judge) made the 
aire, reprefentation, im a letter jointly addreffed tothe Prefident 
us of the United States, on the 18th cf April, 1792. 
ee “ To you it officially belongs to “ take care that the laws” of the 
% United States “ be faithfully executed.” Before you, therefore, we 
oS think it our duty to lay the fentiments, which, on 2 late painful oc- 
1 opin) governed us with regard to an a&t paffed by the legiflature of 
the union. 
he « The people of the United States have vefled in Congrefs all 
legislative powers “ granted in the conftitution.” 
” “ ‘They have vefted in one Supreme court, and in fuch inferior 
= courts as the Congrefs fhall eftablifh, “ the judicial power of the 
United States.” 

a It is worthy of remark, that in Congrefs the whole legiflative 
rs power of the United States is not vefted. An important part of that 

1 power was exercifed by the people themfelves, when they “ ordained 
v4 and eftablithed the Conftitution.” 

“ “ This Conftitution is “ the Supreme Law of the Lands” This 
* fupreme law “ all jadicial officers of the United States are-bound, 
he by oath or affirmation, to fupport.” 

x “ It is a principle important to freedom, that in government, the 

: judicial thould be diftin& from, and independent of, the Jey iflatwe de- 
ve partment. To’ this important principle the people of the United 
y States, in forming their Conftitution, have manifefted the bigheft regard. 
Pr “ They have placed their judicial power not in Congrefs, but in 

“ courts,” They have ‘ordained that the “ Judges of thofe courts 
° fhall hold their offices during good- behaviours” and that “ during 
y their continuance in effice, their falaries fhall not be diminifhed.” 
d “ Congrefs have lately paffed an aét, to regulate, among other; 
things, “ the claims to invalid*penfions.” 
% ‘¢ Upon due confideration, we have been unanimouffy of epinion,, 
. that, under this a&t, the Cireuit court held for the Pennfylvania dil. 
= trict could not praceed; 
| “ 1f{t. Becaufe the bufinefs directed by this act is not of a judicial 
Y nature. Ht torms no part of the power vefted by the Coni itution in 





the courts of the United States; the Circuit court muft, confequent- 
y ly, have proceeded without conftitutional authority. 

« od. Becaufe, if, upon that bufinefs, the court had proteeded, its 
judgments (for its opinions are its judgments) might, under the fame 


, att, have been revifed and controuled by the Jegifature, and by an of- 

4 : , : 

" ficer in the execative department. Swch revifion and controul we 
deemed radically inconfitent with the independence of that judiciah 


power which is vefted in the courts; and, confequewtly, with that ian 
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#792. the place in which rules in caufes here depending fhall be obtain- 
Y™ ed, THE Cer Justice, at afubfequent day, ftated, that 


Tue 


portant principle whieb is fo ftri€tly obferved by the Conftitution of 
the United States. 

“ Thefe, Sir, are the reafons of our conduét. Be afured that, 
though it became neceffary, it was far from being pleafant. To be 
obliged to att comirary, either tothe obvious directions of Congrefs, 
or to a conftitutional principle, in our judgment equally obvious, ex- 
cited feelings in us, which we hope never to experience again.” 

The Circuit court for the diftri& of Nerth Carolina, (confifting of 
Irepety, Justice, and Siroreaves, Diltrict Judge) made the follow- 
ing reprefentation ina letter jointly add to the Prefident of the 
United States, on the 8th of June, 1792. 

“ We, the judges now attending at the Circuit court of the Uni- 
ted States for che diftri€t of North Carolina, conceive it our duty to 
lay before you fome important oblervations;which have occurred to us 
im the confideration of an act of Congrefs lately paffed, entitled “ an 
act to provide for the fettlement of the claims of widows and orphans 
barred by the limitations heretofore eftablifhed, and to regulate the 
claims to invalid pentions. ' 

*© We beg leave to premife, that it is as much our inclination, as it 
is our duty, to reeeive with all poflible refpeét every act of the Le- 
giflature, and that we never can find ourfelves in a more painful fitu- 
ation than to be obliged to objeét to the execution of any, more efpe- 
cially to the exeeution of one founded on the pureft principles of bu- 
manity and justice, which the aét in queftion undoubtedly is. But, 
however lamentable a difference in opinion really may be, or with 
whatever difficulty we may have formed an opmion, we are under 
the indifpenfable neceflity of acting according to the beft dictates ef 
our own judgment, after duly weighing every confideration that can 
occur to us ; which we have done on the prefent occafion. , 

‘© The extreme importance of the cafe, and our defire of being ex- 
plicit beyond the danger ef being mifunderftoed, will, we lope, juf- 
tify us in ftating our obfervations in a fyflematic manner. We 
theretore, Sir, fubmit to you the following :— 

“ x. That the Legiflative, Executive, and Judicial departments, 
are each formed in a feparate and independent manner ; and that the 
ultimate vafis of each is the Corftitution only, within the limits of 
which each department can alone juftify any at of authority. 

* 2. Thatthe Legiflature, anrong other important powers, unquef- 
tionablv poffefs that of eftablifhing courts in fuch a manner as totheir 
wifdom fhall appear beft, limited by the terms of the conftitution on- 
ly; and to whatever extent that power may be exercifed, or however 
fevere the duty they may think proper to require, the Judges, when 
appointed in virtue of any fuch eftablifhment, owe implicit and unre- 
ferved obedience to it. 

“3. That at the fame time fuch courts cannot be warranted, as we 
conceive, by virtue of that part of the Conftitution delegating Fudi- 
cial power, for the exercife of which any act of the legiflature is 
provided, in exerciling (even under the authority of another act) 
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. Taz Court confiders the practice of the courts of, King’s 1792. 
Bench and Chancery in England, as affording outlines for the Wane 
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any power not in its nature judicial, or, if judicial, not provided for 
upon the terms the Conftitution requires. ' ' 
“4, That whatever doubt may be fuggefted, whether the power in 
queftion is properly of a judicial nature, yet inafmuch as the ¢ceilion 
of the court is not made final, but may be at leaft fufpended in its 
operation by the Seeretary at War, if he fhall have caufe to fufpect 
impofition or miftake ; this fubjects the decifion of the court toa 
mode of revifion which we confider to be unwarranted by the Confti- 
tution ; for, though Congrefs may certainly eftablith, in inftances not 
yet provided for, courts of appellate jurifdiction, yet fuch courts mult “2 
confift of judges appointed in the manner the Conftiution requires, 
and holding their offices by no other tenure than that of their good 
behaviour, by which tenure the office of Secretary at War is not 
held. And we beg leave to add, with all due deference, that no deci- 
fion of amy court of the United States can, under any cireumftauces, 
in our opinion, agreeable to the Con‘titutien, be liable to a reverfion, or 
even fulpenfion, by the Legiflature itfelf, in whom no judicial power 
of any kind appears to be vefled, but the important one relative to 
impeachments. 
« Thefe, fir, are our reafons for being of opinion, as we are at pre- 
fent, that this Circuit court cannot be juftified in the execution of 
that part of the act, which requires it to examine and repert an opinion 
on the unfortunate cafes of officers and foldiers difabled in the fervice 
of the United States. The part of the act requiring the court to fit 
five days, for the purpoie of receiving applications from fuch perfons, 
we thall deem it our duty to comply with; for, whether in our ops- 
nion fuch purpofe can or cannot be anfwered, it is, as we conceive, our 
indifpenfable duty to keep open any court of which we have the honor 
to be judges, as long as Congrefs fhall direct. . 
“<The high refpect we entertain for the Legiflature, our feelings 
as men for perfons; whofe fituation requires the earlieft, as well as the 
mott effectual relief, and our fincere defire to premote, whether ofh- 
cially or otherwife, the juftand benevolent views of Congrefs, fo con- 
fpicuous on the prefent as well as on many other occafions, have indy- 
ced us to reflect, whether we could be juftified in acting, under this act, 
perfonally in the character of commuilioners during the feflion of a 
court; and could we be fatisfied that we had authority to do fo, we 
would cheerfully devote fuch part of our time as might be neceflary 
for the performance of the fervice. But we confels we have great 
doubts on this head. The power appears to be given to the court on- 
ly, and not to the Judges of it; and as the Secretary at War has not 
a difcretion in all inftances, but only in thofe where he has caufe to 
fufpect impofition or miflake; to with-hold a perfon recommended by 
the court from being named on the penfion lilt, it would be neceffary 
for us to be well perfuaded we poffetfed {uch an authority, before we 
exercifed apower, which might be a means of drawing money out of 
the public treafury as effectually as an exprefs appropriation by law. 
We do not mean, however, to preclude ourfelves trom avery delibe- 
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1792. practice of this court ; and that they will, from time to time, 
w-v~ make fuch alterations therein, as circumftances may render ne- 

ceffary. . 
Oswatp 


rate confideratien, whether we cam be warranted in executing the 
purpofes of the act im that manner, jn cafe an application fhould be made. 

** No application has yet been made t@ the coust, or to ourfelves 
individually, and therefore we have had fome doubts as to the propri- 
ety of giving an opinion in a cafe which has not yet come regularly 
and judicially before us. None can be more fenfible than we are of the 
neceflity of judges being in general extremely cautious in not intimat- 
ing an opinion in any cafe extra-judicially, becaufe we well know how 
Jiable the beft minds are, notwithftanding their utmoft care, to a bias, 
which may arife from a pre-conceived opinion, even unguardedly, 
much more deliberately, given: But in the prefent inflance, as many 
unfortunate and meritorious individuals, whom Congrefs have juftl 
thought proper objects of immediate relief, may fuffer great dilftrets 
even by a fhort delay, and may be utterly ruined bya long one, we de- 
termined at al} events to make our fentiments known as early as poffi- 
ble, confidering this as a cafe which muft be deemed an exception 
to the general rule, upon every principle of humanity and juftice; 
refolving however, that fo far as we are concerned individually, in 
cafe an application fhould be made, we will moft attentively hear 
it; and if we can be convinced this opinion is « wreng one, we 
fhall not hefitate to act accordingly, being as far from the weak- 
nefs of fuppofing that there is any reproach in having committed 
an error, to which the greateft and beft men are fometimes liable, 
2s we fhould be from fo low a fenfe of duty, as to think it would 
not be the higheft and moft deferved ‘reproach that could be be- 
ftowed on any men (much more on Judges) that they were capa- 
ble, trom any motive, of perfevering againft conviction, im appa- 
rently maintaining am opipien, which they really thought to be: 
erroneous.” 
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February Term, 1793. 


Oswaxp, Adminiftrater, verfus the Stare of New-Yonx. 


ROCLAMATION was made in this caufe, « that any 
perfon having authority to appear for the State of New- 
ork ig required to appear accordingly ;” and no perfon appear- 
ing it was ordered, on motion of Coxe for the Plaintiff, 
By tHe Court :—Unlefs the State appears by the firft day 
of next Term to the above fuit, or thew caufe to the contrary, 
judgment will be entered by default againft the faid ftate.* | 


The Strate of Georcia ver/us Brartsrorn, et al, 


ILL in equitx. This caufe was again brought before 
the Court, upon a motion by Randolph, to diflolve the In- 
junéction, which had been iflued, and to difmifs the Bill.+ He 
afligned two grounds in fupport of his motion :—1/, That the 
State of Georgia had no remedy at law to recover the Debt in 
queftion ; and 2nd. That even if there was a remedy at law, 
there was no equitable right to juftify the prefent form of pro- 
ceeding. The motion was oppofed by Ingerfoll and Dallas ; 
and after argument, the opinions of the judges (in the abfence 
of JonNsoN, ice,) were delivered as follows. 

TREDELL, ice. It is my misfortune to diffent from the 
opinion entertained by the reft of the court upon the prefent 
occafion ; but I am bound to decide, according to the dictatés 
of my own judgment. ‘ 

The State of Georgia complains, that having a right to the 
debt in queftion, that right has been difcuffed and over-ruled 
without giving her an opportunity to be heard in fupport of it, 
though fhe applied to the Circuit Court for that purpofe. It is 
another grievance alledged, that a Writ of Error has not been 

inftituted 


* See ant. p. 401 and alfo post. Chifholm, executor, verfus 
Georgia. Cutting, adminillrater, yerfus South Carolina. Gray{foa 
terfus Virginia. 

t See ant. p. 402, 2 vol. » Li 
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1793. inftituted, when, all the faéts appearing upon the Record, thé 
ir decifion of the Circuit Court might have undergone a full and 


fatisfactory revifion, before the tribunaliof the laft refort. It 
is true, that this latter allegation is defectively fet forth in the 
Bill ; for, as a Writ of Error could not be fued out without en- 
tering fecurity, the State, to entitle herfelf to any benefit from 
the exception, ought, in ftriétnefs, to have tendered a fecurity 
to the defendant in the inferior Court. But ftill, if a writ of 
error had been brought, it appears to me, that it could only 


affect the original Plaintiffs and Defendants in the fuit ; and the | 


State of Geergia could not be made a party to the Record. . 
this fituation, it muft, likewife, be confidered, Gesrgia“ 
not a conftitutional right to inftitute a fuit, nor could fhe, in 
my opinion, be admitted as a party to a proceeding in the na- 
ture of an Interpleader, in any, but the Supreme Court. 

The State, however, affertsa claim to the debt in controverfy, 
by virtue of an Aét of Confifcation ; and the debtor admits that 
he ought to pay the amount of his bond, but is doubtful to 
which of the contending parties it ought to be paid. Now, 
without the equitable interpofition of this court, I think there 
will be a defeé of juftice ; for it is obvious to me, cithef that 
the ftate can have no remedy at law, or at leaft that the remedy 
at law will not be * plain, adequate, and complete.” Two 
pofitions have been taken, in oppofition to this opinion: 17. 
‘That if the ftate is entitled to the debt, the may maintain an 
aétion on the bond againft the obligors :—Cr 2d. ‘That the State 
might bring an a€tion of A/umpfit for money had and received, 
&c againft Brailsford, if Sauddaar had no right to recover, or 
retain it. I will curforily confider both thefe pofitions. 

if. In the firf place, it is to be recolleéted, that the bond is 
merged in the judgement; and although the judgement is faid 
to be generally binding only on the parties, yet itis good againft 
all the world, until it is reverfed in a regular courfe’ of law. 
‘To any other fuit, for the fame caufe, Spalding might plead the 
previous judgment in bar; and the pleacould only be défeated 
by fhewing fraud, or collufion. ‘There is no pretence, how- 
ever, for an imputation of that kind here; fince Spalding fet 
forth the title of Georgia as fully as the ftate herfelf could have 
done: And would it not be monftrous, after a judgment ren- 
dered under fuch circumftances, to compel him again to pay 
the fame debt? There is neither principle, nor precedent, for 
fo harfh and oppreflive a doétrme. 

But if a fuit could be maintained upon the bond by the 
ftate, how is the to obtain poffeflion of the inftrnment, without 
the aid of a court of equity? Suppofe it has been depofited 
with the Clerk of the Circuit Court:—that officer cannot deli- 
ver it to the ftate, without the judicial mandate of a fuperior 
Tribunal. 
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Tribunal. Suppofe it remains in the hands of Brailsford: he 1793- 


can hardly be Ge puis voluntarily, to furnith bis: 
with the means of.combat. In thort, itis ony br authori 
9 that the ope- 

ration of the judgment obtained at common law, 

ing, can be prevented from becoming conclufive on the queftion 
of tight; or that the State of Georgia cam be enabled to main- 

claim upon its merits. 

2d. Itis urged, however, that the State has another reme- 
dy at law, by an adtion of Afumpfit for money had and re- 
ceived, againit Bratlsford. This is, indeed, the legal panacea of 
modern times; and may, perhaps, be beneficially applied to a 

reat variety of cafes. But, it cannot be pieteded, that this 
Ai of aétion will lie, before the defendant has aétually re- 
ceived the money, which the plaintiff demarids. “In the pre- 
fent inflance, the money has not been received by Brailsford ; 
and, of courle, he cannot, be compelled to. account for it to 


1a. 

The cafeof Mofes v. M‘Farlane, 2 Barr. 1005., if. at all 
applicable to the points now in controverfy, will.be found more 
favorable, I think, tothe opinion, which I entertain, than to 
the opinion, which it has been cited to fupport. From that 
cafe (which prefents a moft uncon{cionable condu@t on the part 
of the defendant) itisto be inferred, as I have already flated, 
that a judgment is a perpetual bar, againft a fecond recovery 
for the fame caufe, unlefs it is tainted with fraud and collufien: 
But the King’s Bench proceed.in deciding the queflion then be- 
fore them cn this ground, principally, that the inferior Court, 
the Court of Confcience, could not take,cognizance of the col. 
lateral matter, which conftituted the defence ;. whereas, in the 


prefent inftance, the matter pleaded by Spalding, was_ perfectly 
Fthe Ce 


within the cognizance and jurifdiction o ircuit Court. 
From this view of the fubje&t, therefore, I am induced to 
conclude, that the State of Georgia has no remedy at law 5 and, 
it is fufficient for an incipient exercife of the junfdi€tion of this 
Court, that the has thewn a color of title torecover the money, 
and that the money is in danger of being- paid to another clai- 
mant. I abftain from giving any opinion upon the judgment 
of the Circuit Court ; but, certainly, .1 fhould never co con- 
fented to iffue an injunétion, if J had thought the legal reme- 
dy of the State was plain, adequate, and compleat. If the bill 
is fuftained, the money will be preferved in neutral hands; and 
the Court may direét an iffue to be tried at the bar, in order to 
afcertain, whether the State of Georgia, or Brailsford, is the 
right owner. 
Biarr, Fuflice. My fentiments have coincided, "till this 
moment, with the fentiments entertained’by the majority-of thé 
Ggg Court; 
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1793: ‘ Court; -but wuceeainn ale occurred, which E think it my. ay 
PO ty toideclares Sn 9 eater bold, 


Ido not canceive, vty that any my Jb Tae Bask be bina! 
ing upon the rights ahd interefts of a.third’perfon, who is not 
a parry to the fuit. ‘The y once OF. @ bill of tek 
pre-fuppoles, that the i hom i itis exhibited, wena be 
liable a fecond time, if he fHoul either velniariys or 

wiles pay bai, money, nt teen tach vey s eens oe 
u 

action of ko ci is y entitled ; and who ¥ i 
either bring Detinues ' OF a. or the bond, againft the 5 
feflor of it ; orif he inftituted an fie ary debt a gaint the 
obligor, thc Court might on a uBFoREE 8 aring, ordel th 1e inttrue 
ment to be delivered ‘into his hands. 


: Prefuming,” then, that there was a a reaniny. at! — THe biz 
thetto'thought that there Was no ground for the <interference of 
this Court, as a Court of Equity. But, upon reflection; ‘it'ap2 
pears,’ that if Brailsford, who is'a Briti/b fubje&t, Mould get the 
nioney, under'the” prefent’' judgment, ‘atid’ leave the country; 
there ‘would'be gréat dangeét of a failute of juftice. | le was for 
this'réafon, thatthe Injuntion was originally ‘granted’ and] 
think the reafon ought to carry us ftill fatten Admitti that 
poe has 4 complete‘remedy- at law 3’her. right, thou 

by herfalf, ‘has been ftated to the Circuit Covi, ied 
aibieh the judgtnent ft in that ‘cafeis not binding upon her, yet, 
in any future fuit brought by her againft Spalding, who is ound 
by the’ jadgment, a fimilardifficulty will arile ; for, the: ‘Court 
would then be called upon to decide, in the abfence of Braz/s wi 
(who could not’bé # party tothe common’ mish fuit) upon: his 
claim, a8 well'as xspon thé claim’ of Georgia. : 


‘Since, therefork,. theres no,other Court,, that.can Py 
the parties’ before them, and do general and complete juices ic 
is myopinion, that the~bill in equity ought to be fuftaiied ; and 
that the fubject thould be no further, referred to a, Court of 


law, than to Obealans an emseag pdt the Beaks title iy debt in 
controver(y../: 4 


Jay, Chief Fufiice. ‘ali re Cine, ‘ekcept om ‘Tin es i ei 
have jit if i their’ “fetitiments, a of ‘Opinion, that has “ if 
the State of Georgia has a tight t6 the debt, due originally from 


Spalding to Brailsford, it is a ears to be ‘purfued at common 
law. 


The bill, however, was founded in the higheit equity: »3 and 
thé gréund of equity for granting an injdn<tion continues the 
fame—namely, that sti ought to be kept for the parry 
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to whom it belongs. We -thall, ‘therefore, continue: the -in- 23%. 
tion ’till the next Term.; whens however, if: Georgia has “SY 
not inftituted her a¢tion at common law, it will be diffolved.* -, 
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he 

| HIS action was. fafttyied in Aug “Term, 

k I the 11th of dhs 1792, the fic im uit pee st 

he eorgia made the following return : “« Executed’as within co 

ats manded, that is to Sy, rved a copy thee ‘a his excell oe 
cy Edward Telfair, Ef gil da 36 the State of . 

: and one other copy o Thomas P. Carnes, Efq. vie Atte 

lis General of faid State.” _ 

of « Ronter Pay Ml 

4 pated 

yi - Dipon, whith. Tile, Randaebs. they Amaenengcoieksek te 

od United States, -as-counfel for; the) plaintiff, sade the : spllowing 

I motion onthe 11th of Auguf, 1792. sable skis the State 

at of Georgia, thall, after reafonable previous: notice Boars 

ot tion, caufe an appearance tobe entered,, im ; 

id State, on the fourth day of the next Termy or. fall. th a e 

t; caufe to the contrary, judgment shall be € sinft the ; 

d State, anda writ of enquiry of damages, awarded,” 

rt Bat toayoid every appearance of precipitancy, and. fo giette 

d State time todelib mots on the meafures fhe ought,to.,a 

is motion of, Mr. Randolph, it was.ordered, aisah te ae 

. confideration of this motion fhould be poftponed to t 

r ‘Term. And now Ingerfoll, and Dallasy, prefented to the 

. remoaftrance and prote/tation. on, uk Tahar m4 

j peers the exercife of periatoss in a 

£ “fequence of pofitive inftruélions, they d Lt sng ty a 

1 in arguing the queffion. | Che, ASPET A eralgtheretore, 
proceeded as follows. “ition. at ’ 

Randolph, for the plaintiff. .. I did: nat awa remon {trance 

9 of Georgia, ta fatisfy me, that the Mofion,, Lhave made 

f is unpopular... Before that:remonftranee: was, ply Tat 

i fons the aba another State, whofe will mu ways, dear 

i to me, that the too;condemned jt. On oes 
thefe dignified opinions might influence, me greatly, 5 on 





Ggg, 2. sibss yo of this: 


* An amicatle: action wis agcordipaly entared and, tried at the ber 


“of the Sugreme Conrt, in February benry sid (ser..3 pea: 
_when a verdict was given for, the Defendant, Bai ailsford) a 
junction was, of tourfe, diffolved. 
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1793. this, whieh brings into queftion a conftitutional right, fupport- 
“ed by my own conviCtion, to furrender it would in me be off~ 





cial dy. 

It has been expreffed, as the ure‘of the Court, that the 
motion fhould be difcuffed, os four following forms : 

if. Can the State of Georgia, being one of the United 
Staics of America, be made gris heageogs oy in any cafe, in 
the Supreme a wal on States, at the fuit of a private 
citizen, even al he himfelf is, and his teftator. 2 
® citizen of te Sa of utara oie 

, the State ria can be made a party defendant 

if certain cafes, does ta eae affumpfit lie againft her 2 

3d. Is the fervice of the fummons pon the Governor and 
er General of the State of Georgia, 2 competent fer- 
vice : 


4th. By what procefs oughtthe appearance of the State of 
Georgia to be enforced ? 

1, The Conflitution and Judicial Law are ghe fources 
from which the jurifdi€ticn of the Supreme Court is derived. 
The effeétive paflages in the Conftitution are in the {cond fec- 
tion of the third article. “ The judicial power fhall extend 
to controverfies between a State and citizens of another 
State” « In cafes, in which a State thall be a party, the Sus _ 
preme Court fhall ‘have original jurifdi@tion.” ‘The judicial 
a€t thus organizes she jurifdiction, delineated by the Conftitu- 
tion, « The Supreme Court fhall have exclufive jurifdiétion 
of all controverhes of acivil natute, where a State isa party, - 
except between a State and its citizens ; atid except, alfo, be- 
tween a State and citizens of other States and aliens, in which 
fatter cafe, it fall have original, but not exclufive jurifdic. 

Upon this bafis we contend, 

. That the Conffitution vefts a jurifdiétion in the Suprente 
Court over a State, ‘as a defendant, at the fuit of a private t+ 
tizen of another State. — . 

2d. That the judicial a€& recognizes that jurifdiction: 

1f. The Conftitution vefis a jurifdiction in the Supreme 
Court over a State, as a defendant, at the fuit of a private citiv 
zen of another State. Confult the letter of the Conftitution, 
or rather the influential words of the claufe in queftion. The 
judicial power is extended to controverfies between a State and 
citizens of another State. I pafs over the word, “ between,” 
asin nor indicating who is to be Plaintiff or who Defen- 
dant. Inthe fucceeding | aph, we read a comment on 
a words, when it is Ea deat in cafes, in which .a State 

be a party, the Supreme Court thall have original jurifdic- 
tion. Is ate defendant a party as well as a plaintiff ? ts au- 

ority 
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tele Pita ft ie maybe isvobferved, that * in uA~y 
this’ Court,” that is, High Court of Chancery of En. 
gland, * faits are genetally commenced, profecuted, and de- 
fended by parties, in theirown ee uae I might appeal 
too vo a work of greater folemnity, and of greater obligation; 
the articles of confederation, In deferibing the mode, by which 
patel tidy wits signed “mama fhall be adjufted, they 
a day to ‘or the appearance of the parties ; 
of each party alternately ftriking the names of the perfons 
pofed as Judges 5 of either party neglecting to attend ; of ftrik- 


ing names'in behalf of a party abfent ; of any of the. parties 


ng to fubmit to the a of the Court ; and of lodg- 
ing the fentence among the aéts of Congrefs for the fecurity of 
the parties concerned. Human genius might be challenged to 
reftriét thefe words toa plaintiff ftate alone. It is indeed true, 
that according to the order in which the controverfies of a State 


are i the State is the firfi; and from thence it may 
be argued that mutt be thofe in which a State is frit nam- 
ed, or plaintiff. denies, that the citizens of a State 


may fue Foreign fubjeéts, or Forcign f the citizens of a 
State’ And yet, eitieetiion off the ftitution is, * be- 
tweetra State or the citizens thereof, and Foreipn States, citi- 
sensor fabjefts.” The order in this inftance, works no diffe- 
tence. In common language too, it would not violate the fub- 
ftantial idea, if a controverfy, faid to be between A. B. and 
C. D. fhould appear to be between C. D, and A. B. Nay 
the opportunity fairly occuts in two pages of the judicial article, 
+0 confine fuits to States, -as plaintiffs; but they are both ne- 
gleéted, notwithftanding the confcioufnefs which the convention 
mutt have poffeffed, that the words, unqualified, ftrongly tend- 
ed at leaft to fubje&t States as defendants. . | 
With the advantage of the /etter on our fide, let us now advert 
to the #irit of the Conftitution, or rather its genuine and necef- 
fary interpretation. -Lam aware of the danger of going into a 
wide hiftory of the Conftitution, as a of conftrudtion ; 
and of the ftill greaterdanger of laying any important ftrefs up- 
on the preanmible as explanatory of its ne I refort, there- 
fore, tothe dedy of it ; which thews that there may be various 
actions of ‘States which are to be annulled. If, for example, 
a State thall fufpend the priviledge of a writ of dabras corpus, 
unlefs when in cafes of rebellion or invafion the public fafety 
may require it ;fhould pafs a bill of attainder orex poft fafto law ; 
fhould enter into any treaty, alliance, or confederation ; fhould 
grant letters of marque afd reprifal 5 fhould coin money ; 
fhould emit ‘bills of credit; fhould make any thing but gold 
and filver coin a tender in payment of debts, fhould pais a 
; law 


neceffary for fo notorious a definition, recur to 1 1793. 





422 Cases ruled and adjedgéd inthe ” 


#793 law impairing the * obligation ;of,corttraéts 5°. thould, without: 


ed 


the confent of Cangrefs, spake ll eee. atl Fir 
Sy on t. 

Congr ny a09 sro Sy thefe. a nal te the 

Conftitution ; pre arama te lo i= 

lity, but certainly theapprehenfion,:that/Statesmay injure in~ 

dividuals in their property, theipdiberty,..and their lives ; amay 


_ opprefs filter States 5. and.may aét ba detogation of theigenesat 


fovereignty. Mt Wide hast 6 eh doe 
Are States then: to! enjoy the dh high priviledge cating 

thus eminently wrong, without \controul ; or. 

exift? The love, of Sritsthe efi nid. lead ws to. with that fome 

check fhould be-found:; if 


eftablithed a principle, that no prohibitory a& thall be. without 
its vindicatory quality ; of, -in-other words, that pes ae 
of a prohibitory law, although ah 
is ftill punifhable. Government. itil would cowl e a fe 
pleafure to or 
tuted in Spine Lstetine es te ed £0 its Jaws. | "Thiscmana j gut 
caufe of complaint againft pre eration. Inour 
folicitude for a rethedy, weymeet with no difficulty, where the 
conduct of a State can be.animadverted on through the medi- 
um of an individual... Kor. inftance, without; fuing a State, 2 
perfon arrefted may be liberated by Aabeas corpus ;.a at- 
tainted and a conviét under an ex! poft facto law, aay faved’; 
thofe, who offend againfb improper treatics, may 
or who execute them, may be. punithed 5 the actors agg It 
ters of marque and reprifal.may be. muldted ; ing of comm 
credit, unwarranted tenders, and the 4 
between individuals, may be annihilated. 
only half. way ;' as fome of the preceeding se cen 
tions mu(t pals without cenfure, unlefs States can be ain de 
fendants. What is to be dane,,if in confequence of a bill .of 
attander, or anex poff facto law, the eftate of .a citizen fhall, be 
confifcated, and depofited in the treafury of a State?, What, 
if a State fhould adulterate or) coin money below the Congrefhi- 
onal ftandard, emit bills of eredit, or enact rae 
tenders, for the puspofe of extinguithing its own debts ? t 
if a State thould impair her own contraéts ? Thefe evils, and 
others which might be enumerated like. them, cannot be. cor- 
rected without ofuit againft the’ State. It is not denied, that 
one State may be fued by another ;, and the reafon would feem 
to be the fame; why an individual, who is aggrieved, fhould 
fue the State aggrieving.. A diftin@tion between the, cafes, is 


fupportable only on a fuppofed comparative inferiority of the 
Plaintif. 
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Piaintiff.. But, the framers of the Confbitutidn could never 1793. 

have thought thus.!' They muft have viewed human rights in warn 
effenct, not in.theirmereform. They had heard, feen— 

Lwill fay felt; > ate eopootals te not fo far fublimed above 

other mien, :as.to foar” tegion of -paffion. Unfledg- 

ed as: America: was.in’ 6 of old Governments, the had 

fome incident:to heryowh ations + individuals had beea 


— the: oppreflion of Stateseii¢ 61) yor oe 
doctrines: are moreover jutifiedsery : By the relation 


in which: dciumulthobar te. t: and, 
ad, By thedawofinationsyion the Sbjeet of fuing fovereigns ; 
and, :zd./Theylare nat weakened! by im id embarrafl- 
ment ‘attending the -mode of executing a ¢ againft a State. 


» Uf. 'tvacknowled gt, dnd» thall alwa that the 
ha ti tBomwith the rhe Sil aiéng from 
acuta ight combine in Government for 
Hilke tore {prang thecworfederation ; under 
which iad ety ribrenthiry their exemption from the fo 
renfic jurifdidtion of éachsother, andy-except under-a peculia 
modification, of the United States themfelves.. ‘Nor could this 
be -otherwife 5: finee fuck a jurifdi€tion 'wasmo where (accord- 
to the la of that inftrument) expre/sly delegated.. This 
Beccnebenta plication cried Fs pe reform ; 
and the public mind of America decided, | that it -muft perith of 
itfelf, and that the Union would be thrown into, jeopardy, un- 
lefs the energy of the general fyftem fhould be:mereafed. ‘Then 
it was the prefent Conftisution: producéd a neworder of things. 
It derives its origin immediately from the people ; and the peo- 
ple individually arey ander certain: limitations, fubject to the 
legiflative, exeeutive, and judicial authorities thereby eftablith - 
ed. The States are vin faét ,laflemblages: of: thefe individuals 
who are liable'to \procefs., “The limitations; which» the Fede- 
deral Government is admitted:to impofe their powers, are 
diminutions of fovereignty, *at lea{t~ chad veo, the making of 
them defendants.::Jt sisi «ote pretendedy: howevery: to deduce 
from thefe, argumentsalone, the amenability of States to judi- 
cial cognizance); butthesrefult is,) that thete is: nothing in the 
nature of fovereigntiesyceombined as.thofe of America are, to 
prevent the words eefarhe Gonktitution,: if they naturally mean, 
what I have afferted,, fromeneceiving ameafy and ufual conftruc- 
tion. . But-purfue thie idegaiftep farther and trace one, out 
of .a multitude of examplesy/in which the: General Govern- 
ment may be convulfed toratmeenter without this judicial power. 
If a State fhall injure ramsindividual of another State, f lat- 
ter muft proreét him by ia remonftrance. | Whatif this be in- 
e..cctual ? To ftop there would cancel his allegiance ; one 
Strate cannot fue another for fuch a caufe 5 eqehinoe is not 
to 
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-1793- be believed. ‘The ereft..of war is ment raifed; the Bederal 
S*~ head cannot remain unmoved amidft thefe fhocks to the public 


harmony. Ought then a aucefity sot -becreated for 
the coiml force on an occahion ? | Iswot 


an adjufitment by a. judicial -formdar preferable? Are: 
peace and concord among the States. two.of the great-ends 
the Conftitution ?. Nf ap ncscoay a aN ermB 


ciples muft fay, that a pee ays not oot country beat meg 
What ? ‘the at ‘eapbete, 
of ‘every State?» Or, if 4 


a foreigner, who i » fale > fate ey 
wh ote Bmae es toe the 
complainant ?. -Nor hiftory of -confederacies: : des 


ficient in 3 rene maar feardel a be 
reer eran 7s athugh ay very: y- 
Council, or the pres an “ fraitlefs, frou. the 
dearth of hiftorical monuments. the beft li 
would probably be found, et to be piel identical wichour 
union. So te did they toa National Government, 
that they odode of acommon judicatory.' So. 
ready were — ng evn to merge the injuries 26 
individuals im. a State quarrel, and fo..certam was it, that 
judicial decree muft have been enforced-by arms, that the>mild 
torm of a legal difcuflion could not but be gan WP as 
rence, if notcontempt.. And it would not be extravagant | 
to conjecture, that.all civil eleiaes f{whained before the Ame. 
phyctionic Coancik*. What we know of the Achzan confede- 
racy, exhibits it as purely national, or rather confolidated. — 
‘They. had .common taken by rotation, from the 
towns 5 and the amenability ‘of the eonftituent citics to fome 
Supreme Tribunal, is as probable as-otherwife. But, in faét, it | 
would be a-wafte af time, todwell upon thefe obfcurities. To 
catch ai/ the femblances of confederacies, {cattered - h 
the hiftoric page, would be no lefs abfurd, than tofearch 
light in regions of darknefs, or a ftable jurifprudence in the 
mid{t of barbarity and bloodthed. Advancing then, into more 
modern times, the Helvetic Union prefents itfelf ; one of whofe 
charaéteriftics is, that there is no commen judicatory. Stanyan, 
117. Nor, does it obtain.in Holland. But it cannot be con- 
cluded from henee, that the Sevwi/s or the Dutch, the jealoufy of 
whom would not fuffer them to adopta National Government, 
would deem it an abafement, to fummon a State, connected as 
the United States are, before a National Tribunal. But.our anxi- 
ety for precedents is relieved by appealing to the Germanic Em- 
pire. ‘The jumble of fifty principalities together no ie de- 
erves 
* See Anacharsis, 3 Vale pr 3000 
t See Gast’s Hist. of Greect, p. 32% 
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the fhame of one body, than the incoherent parts of Neduchad- 


nazzar’s image. The Princes wage wat without’ the confent of Gan 


their paramount fovercign; they even ¢ ‘war upon each 
other 5 nay upon the Emperor himfelf; ‘after which it will add 
but little to fay, that they are diftin€t fovereignties. And, yet’ 
both the Imperial Chamber, arid the Aulic Council hear and de- 
termine the complaints of individuals againft the Princes.* 

It will not furely be required to affign a reafon, why the Con: 
federation did not convey a fimilar jurifdiction; fince’ that 
feanty and ftrict paper was of fo different'a hue’and feature 
from the Conftitution, as fcarcely to appear the child of the 
fame family. 

I hold it, therefore, to’be no degradation “of erat ok in 
the States, to fubmit to the Supreme Judiciary of the United 
States. At the fame time, by way of anticipating an obje€tion, 
Taffert, that it will not follow, from thefe fes, that the 
United States themfelves may be fued. Fot the head of acon- 
federacy is not within the reach of the judicial authorities of its 
inferior members. It is exempted by its peculiar’ pre-eminen- 
cies. We have indeed known petitions of ‘right, monffrans de 
droit, and'even procefs in the Exchequer. Butthe firft is in the 
ftyle of intreaty ; the fecond, being appatent upon the record, 
is fo fara deduction from the royal title ; the third; as in the 
banker’s cafe in the 11th volume of the State’ trials, ‘is applica- 
ble only, where the charge is claimed againft the Revenue ; and 
all of them are widely remote from an involuntary fubjedtion, 
of the fovereign to the cognizance of his own Courts. 

2d. But what if the high independency of diffevered nations 
remained uncontrouled among the United States, fo far as toplace 
the individual States no more within the {phere of the Supreme 
Court; than one independent nation is within the jurifdiétion 
of another? It has been a conteft amongft civilians, whether 
one Prince found within the territory of another, maybe fued 
for a contract.+ I do not affert the affirmative ; but itis allow- 
able to obferve, that fucha polition, once conceded, would il- 
luftrate and almoft fettle the prefent inquiry. But the fame au- 
thor, who repudiates the former idea, is ftrendous in the opi- 

nion, that where the efféér, or property, of one Prince ate 
refted in the dominions of another, the proprietor Prince may 
be fummoned before a ‘tribunal of that other. Now, al- 
though, each State’ has its feparate territory, in. one fenfe, the 
whole is that of the: United States, in another. The jurifdiGion 
of this Court reaches to Georgia, as well as to Philadelphia, If 
therefore, ‘the procefs could be commenced'in rem, the autho- 

Hhh rity 
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1793. vity of Bymkerfooek would juftify us; and whether it be com, 
Wwv~ menced in rem, or in perfonam, the principle of amenability is 


equally avowed. _. sei 

34. Nor will thefe fentiments be weakened by the want of 
a {pecial provifion- in the Conftitution for an execution ; finee 
it is fo provided in no cafe, not .even where States are in, lis 
tigation. ‘This will be more properly arranged under the fol- 
lowing head concerning the judicial act. 

Il. 1s. The judicial aét. recognizes the jurifdi€tion over 
States. Inftead of ufing the firlt expreffion in the Conftitution, 
to wit, “ controyerfies, between, &c.” it adopts. the fecond, 
namely, “ where a State fhall bea party.” Thus it makes no 
diftinétion. between a State, as Plaintiff, or as Defendant ; but 
evidently comprehends in the word “ party” a State, as Defen- 
dant in one cafe at leaft, where.a State is oppofed to a State 
This, after what has. been faid, need not be further prefied, 

2: The mafter-objection is, that the law has prefcribed no 
execution againft a:State ; that mone can be formed with. pro- 
pricty ; and that, therefore, a judgment againft a State muit be 
abortive. It is true, that no.exprefs execution is given by the 
judicial act or the procefs act, . But has it ever been infinuat- 
ed, that a difpute between two States is nor within Federal cog- 
nizance, becaufe no. execution is markedout? Or, that for a 
like reafon, the Court, given by the confederation, could. not 
proceed ? 4 

The Supreme. Court are either velted. with authority by the 
judicial a¢t,, to form an execution, or poffefs it as incidental to 
their jurifdiion.. By the 14th fection of the judicial at, the 
Supreme Court, as one of the Courts of the United States, has 
power to iffue writs of jcire facias, habeas corpus, and all other 
writs, not fpecially provided for by the ftatute, which may be nece/~ 

fary for the exercife, of their refpechive jurifdictions, and agreeable to 
the principles and ufages of law. Executions for one State again 
another, are writs not {pecially provided for by ftatute, .and are 
neceflary for the, exercife of the jurifdi€tion of the Supreme 
Courts, ina conteft between States ; and although, in neither 
the common law,. nor any ftatute, the form of fuch an: execu- 
tion appears ; yct is it agreeable to.the principles and ufages of 
law, that there fhould be, a mode of carrying into force a jurif- 
diction, which is notdenied. If then the Supreme Court may 
create a mode of execution, when a State is defeated at law by 
a State, why may not the fame means be exerted where an indi- 
vidual is {uccelstul againfta State? Again: The procefs-act, 
which dictates the modes of execution to the other Courts, is 
filent as to the Supreme Court ; it muft, therefore, be either 
wholly without executions, or derive them from the foregoing 
fection of the judicial act, or adopt them, on the ground of in- 
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¢idental power. The total hegation of execution is water £793. 


mnadmifhible ; and the conftru€tion of the judicial act, 
has been juft infifted on, would be fufficiently efficacious.” Bue 
why may not executions even fpring fromthe’ will of the 
Supreme Court, as the writs of feri facids, ‘ledati y and 
difringas were originally the creation of Coutts’? *Such amin- 
cidental authority 1§ not of a higher tone than that of finé-and 
imprifonment, which belongs to every Cotitt' of record, owith- 
out a particular grant of it. But what fpéciésof execution can 
be devifed ? is, though, 2 difficult tafk} isnot impradtica- 
ble. And if it were incumbent on me to afiticipate the ‘mea- 
fures of the Court, I would fuggeft thefe outlines‘of condué. 
Firft, that if the judgment be for the fpecific thing, it may be 
feized : or, fecondly, if for damages, fuch>property may be'ta+ 
ken, as, upon the principles, and under the cir¢umftances eitéd 
from Bynkerfooek, would be the groundwork of jurifdidtion over 
a fovereign Prince. However, it is of no ¢onféquence, whe- 
ther the conje€tures be accurate or not; as a -correét plan can 
doubtlefs be difcovered. a 
Still we may be preffed with the final queftion :-** What if 
the State is refolved to oppofe the execution?” * This: would be 
an awful queftion indeed! He, to whofé Jot°it/ fhould fall to 
folve it, would be impelled to invoke the god of ‘wifdom, to illu- 
minate his degifien, I will not believe he would recal 
the tremendous examples of vengeance, which in’ paft days have 
been inflited by thofe who claim, againft thofe who violate, 
authority. I will not believe that in the ‘wide and gloomy 'thea- 
tte, over which his eye fhould roll, he might perchance catch 
a diftant glimpfe of the Federal arm uplifted. “Seenes like 
thefe are too full of horror, not to agitate, not to rack, the ima- 
gination. But at laft we muft fettle on this refult 5 there are 
many daties, precifely defined, which the States muft perform. 
Let the remedy which isto be adminiftered, if thefe’ thould 
be difcbeyed, be the remedy on. the occafion, which we con- 
template. The argument requires no more to be ‘faid :* it-fure- 
ly does not require us to dwell on fuch painful poffibilities. Ra- 
ther, let me hope and pray, that not a fingle flat in the American 
Conftellation will ever fuffer its Iuftre to be diminifiied by. 
esirs4| againft the fentence of a Court, which itfelf, “has 
adopted. 

But, after ath, although no mode of. execution fliould’be'in-. 
vented, why thal] not_the Court proceed to judgment 2» It is 
well known, that the Courts of fome States have been direéted 
to render judgment, and there ftop ; ahd tliat’ the Chancery 
has often tied up the hands of the common law in 2 like man- 
ner. Perhaps, if a Government could be eonftituted without 
mingling at all the three orders of power; Courts thoukd, ‘in 
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3793. frict theory, only declare the law of the, cafe, and the fu 
or ject upon which the execution is to be levied ; and fhould leave 


their opinions to be enforced by the Executive. But that.any 
State fhould refufe to conform to a folemn determination of the 
Supreme Court of the Union, is impoflible, until the 
ane her love of peace, fidelity to compact, and 

re | 

Combine then into one view, the letter and the {pirit of the 
Conftitution ; the relation of the feveral States to the union of, 
the States ; the precedents from other fovereignties ; the judi~ 
cial a&, and. procefs a&t; the power of ey a Dip gases. & 
the little previous importance of this power to of render. 
ing of judgment ; the influence under which omer State muft 
be to maintain the general harmony ; and the inference, will, 
I truft, be in favor of the firft propofition; namely, that a 
State may be fued by the citizen of another State. 

IL, The next queftion is, whether an adclion of afiumpjfit 
will lie againft aState? Iacknowledge, that it does not follow 
from a State being fuable in fome aétions, that the is liable in. 
every action. But that of afwmpfit is of all others molt free 
from cavil.. Is not a State capable of making a promife? Cer- 
tainly ; as a State is*a moral perfon, being an aflemblage of 
individuals, who are moral perfons. Vat. B. 1/2. On 
this ground, treaties and other‘compacts, are sly concluded 
between nations. On this ground the United States and the 
particular States have moved during and fince the war. On this 
ground the Conftitution tranfmitted from the old to the new 
Government all the obligations of the former. Without it eve- 
ry Government muft ftagnate. But I fhall enter into this mat- 
ter no further, as it is open for difcuffion in almoft every ftage 
of the caufe. 

III. affirm in the third place, that the fervice of the fum- 
mons. on the Governor and Attorney-General, is a competent fer- 
vice. The fervice of procefs is folely for the purpofe of notice 
to prepare for defence. The mode, if .it be not otherwile pre- 
icribed by law, or long ufage, is in the difcretion of the Court; 
and here that difcretion muft operate. The defence muft reft 
either upou the three branches of Government. collectively, or 

one of; them. But, as the judiciary are manifeftly disjoined 
from fuch an office, and the legiflative are only to provide funds 
to anfwer damages, the practice of confidering the Executive, 
asthe oftenfible reprefentative of a State, devolves upon it this 
funétion. In the inftance of Georgia, her Conftitution efta- 
blifhes the Governor as the channel of communication with 
the Legiflature ; he is bound by oath to defend her; and he has 
inftituted a fuit, now depending in this Court, in her behalf, 
againft Brailsford, and others. It was fupererogation to ae 
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the procefs on the Attorney-General ; although this has fatisi- 1793. 
ed P ab etiquette iticlf, he aadiniog the officer, who.is the ine owe 
ftrument of satenes. ate es 

IV.. As to fteps, proper for compelling an appearance; 
See, sto, nin hicins Ahead. by bve-, 200. nthe See eee 
Court. Ibanifh the comparifon of States with corporations; 
and, therefore, fearch for no refemblance in them. - J prefer 
the {cheme contained in the motion ; becaufe it, tempers with 
moderation the preliminary, meafures ; and poftpones embar- 
raflments, at any rate, until the clofe of the bufinefs. It is -un- 
necefflary to {pend time on this head ; as_ the. mode is to «me 
abfolutely indifferent if it be effectual, and refpeétful, 

Wich this difcuffion, though purely legal, it will be impofli- 
hle to prevent the world from blending political confiderations. 
Some may call this an atempt to confolidate. But before fuch 
an imputatiun fhall be pronounced, let them.examine well, if 
the fair interpretation of the Conftitution does not vindicate my | 
opinions. Above all, let_me perfonally aflure them, that the 
proftration of State-rights is no object with me; but that re- 
main in perfe€t confidence, that with the power, which the 
people and the Legiflatures of the States indireétly hold over 
almoft every movement of the National Government, the States 
need not fear an affault from bold ambition, or any approaches 
of covered ftrat 

The Court held the cafe under advifement, from. the sth 
to the 18th of February, when they delivered their opinions 
feriatim. f 

IREDELL, Fuffice. This great caule comes before the Court, 
ona motion made by the Attorney-General, that an order be 
made by this Court to the following effect :—*“ That, unlels 
« the State of Georgia fhall, after reafonable. notice of this mo- 
“ tion, caufe an appearance to be entered on. behalf of the 
« faid State, on the fourth day of next Term, or fhew .caufe to 
“ the contrary, judgment fhall be entered for the Plaintiff, and 
“a writ of enquiry fhall be awarded.” Before fuch an order 
be made, it is proper that this Court fhould be {atisfied it hath 
cegnizance of the fuit ; for, to be fure we ought not to enter a 
conditional judgment (which this would be) in a cafe where we 
were not fully perfuaded we had authority to do fo. 

This is the firft inftance wherein the important queftion in- 
volved-in this caufe hae come regularly before the Court. In the 
Maryland cafe it did not, becaufe the Attorney-General of the 
State voluntarily appeared. We could net, therefore, without 
the greateft impropriety, have taken up the queftion fuddenly. 
That cafe has fince been compromifed< But, had it proceeded 
to trial, and a verdi& been given for the Plaintiff, it would have 
been our duty, previous to our giving judgment, to have well 

confiderca 
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#793. confidered whether we were warranted in giving it. Ihad then 
Wr great peng ear my mind, and fhowld in fuch a cafe, have 
propofed a difcuflion of the fubje&t. Thofe doubts have in- 
ereafed fince, and, after the fulleft confideration, I have 
able to beftow on the fubject, and the moft refpe&tful attention 
to the able ment of the Attorney-General, I am now de« 
cidedly of opinion that no fuch aétibn as this before the Court 
can legally be maintained. 

‘Fhe action is an aétion of - The particular queftion 
then before the Court, is, will an ation of afempft lie againft 
a State? This particular queftion (abfirafted from the 
sal one, viz. Whether, ‘a State can in any inftance be fued ?) 
I took the liberty to propofe to the confidcration of the Attor- 
ney-General, lait Term. I did fo, becaufe I have often found 3 
great deal of confufion to arife from taking too large a view at 
once, and I had found myfelf embarraffed on this very fubje&, 
antil I confidered the abftra& queftion itfelf. The Attorney- 
General has fpoken to it, in ence to my requeft, as he has 
been pleafed to intimate, but he {poke to this particular queftion 
flightly, conceiving it to be involved in the general one; and 
after eftablifhing, as he thought, that point, he feemed to cen- 
fider the other followed of courfe. He expreffed, indeed, fome 
doubt how to ptove what appeared fe plain. It feemed to him 
{if I recolleét right) to depend principally on the folution of this. 
fimple queftion ; can a State affume ? But the Attorney-Ge- 
neral muft know, that in England, certain judicial proceedings. 
not inconfiftent with the fovereignty, may take place againft the 
Crown, but that an adtion of aff will not lie. Yer furely, 
the King cam afflume as well asa State. So can the. United 
States themfelves, as wellas any State in the Union: Yet, the 
Attorney-General himfelf has taken fome pains to fhew, that no. 
ation whatever is maintainable againft the Uwited States. ¥. 
thall, therefore, confine myfelf, as much as poflible, to the 
particular queftion before the Court, though every thing I have- 
to fay upon it will effea& kind of fuit, the object of which, 
is to compel the payment of money by a State. 

The queftion, as I before obferved, is,—~will an aCtion of a/~" 
fumpft Vie-againft a State? If it will, it muft be in ‘virtue of 
the Conftitution of the United States, and of fome law of Con- 
grefs conformable thereto. The part of the Conftitutiow con- 
cerning the Judicial Power, is: as follows, viz: Art. 3. fe. 2. 
The Judicial Power thall extend, (1.) To all cafés, in law and 
equity, arifing under the Conftitution, the laws of the United 
Srater, and treaties made, or which fhall be made, under their 
authority. 2.) ‘To all eafes afleing Ambaffadors, or other 
public Minifters, and Confuls ; (3.) To all cafés of Admiralty 
aud Maritime Jurifdi@tion ; (4.) ‘fo contgoverfies to which the 
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United States thall be a party; (5-) To controverfies between two 1793- 
or more States ; between aState and citizens of another State; Ant 
between citizens of different States; between citizens of ~ 
the fame State, claiming lands under grants of | different 
States; and, between. a State or the citizens thereof, and fo- 
reign States, citizens or fubje&ts. The Conftitution, therefore, 
provides for the jurifdiCtion wherein a State is a party, im the 
following inftances:—1f. Controverfies between two or more 
States. 2d. Controveriies between a State and citizens of ano- 
ther State. 3¢. Controverfies between a State, and foreign 
States, citizens, or ay a And it alfo provides, that in all 
cafes in which a State be a party, the Supreme Court thal 
have- original jurifdiction. 

‘The words of the general judicial act, conveying the autho- 
rity of the ni ea Court, under the Conftitution, fo far as 
they concern this queftion, are as follow :—Se@. 13. “ That 
the Supreme Court thall have exclufive jurifdi@ion of all con- 
troverfies of a civilnature, where 2 State is a party, except be- 
tween a State and its citizens; and except alfo, between a State 
and citizens of other States, or aliens, in which latter cafe it 
fhall have original, but not exclufive jurifdi@tion. And thall 
have, exclufively, all jurifdi€tion of fuits or proceedings again 
Ambailadors, or other public Minifters, or their ftics, or 
domeftic fervants, asa court of law can have or exercife confif= 
tently with the law. of nations ; and original, but not exclufive 


Re Tot ee AP eT I 


~ 
. 


ABR 


jurifdiGiion of all fuits brought by Ambaffadors, or other pub- 
lic Minifters, or in which a Conful, or Vice-Conful, fhall be a 


The Supreme Court hath, therefore, rrrst. Exclufive jurifdic- 
tion in.every controverfy of a civil nature : 1/7. Between two or 
more States, 2d. Between’ a State and a foreign State. 3d. 
Wherea {uit or proceeding is depending againft Ambafadors, 
other public minifters, or their domeftics, or domeftic fervants. 
SECOND. Original, but not exclufive jurifdiGtion, 17. between a 
State and citizens of other States. 2d. Between a State and fo- 
reign citizens or fubje&ts. 3d. Where a fuit is brought by Ambaf- 
fadors, or other public minifters. 4th, Where a conful or vice- 
conful,. isa party. The fuit now before the Court (if main- 
tainable.at all) comes within the latter defeription, it being a 
fuit againft a State by a citizen of another State. 

The Conftitution is particular in exprefling the parties who 
may be the objects of the jurifdiCtion in any of thefe cafes, but 
in refpe&t to the fubje&-matter upon which fuch jurifdiction 
is to be exercifed, ules the word “ controverfies” only. ‘The 
act of Congre/s more particularly mentions civil controverfies, a 
qualification of the general word in the Conftitution, which | 
do not doubt every reafonable man will think well warranted, for 

it 
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®79g- it cannot be prefumed that the general word “ controverfies” 

tev was intended to include any proceedings that relate to criminal 
cafes, which in all inftances that’refpe&t the fame Government, 
only, are uniformly confidered of a local nature, and to be de. 
cided by its particular laws. The word “ controverfy” indeed, 
would not naturally juftify any fuch conftruction, but neverthe. 
lefS it. was perhaps a proper inftance of caution in Congre/i to 
guard again{t the poffibility of it. 

A general queftion of great importance here occurs. What 
controverfy of a civil nature ¢an be maintained againft a State 
by an individual ? The framers of the Conftitution, I prefame, 
muft have meant one of two things: Either 1. In the convey. 
ance of that part of the judicial power which did not relate’ to 
the execution of the other authorities of the general Govern- 
ment (which it muft be admitted are full and difcretionary, 
within the reftri€tions of the Conftitution itfelf), to refer to an- 
tecedent laws for the conftruétion of the general pert. | 
ufe : Or, 2.-To enable Congre/t in all fuch cafes to pafs all fi 
laws, as they might deem neceffary and proper to carry the pur- 
pofes of this Conftitution into full effe&t, either abfolutely at 
tleir difcretion, or at leaft in cafes where ptior laws were de- 
ficient for fuch purpofes, if any fuch deficiency exifted. 

The Attorney-General has indeed fuggefted another con- 
ffruction, a conftruétion, I confefs, that I never heard of be 
fore, nor can I now confider it grounded on any folid founda: 
tion, though it appeared to me to be the bafis of the Attorney- 
General’s argument. His-conftruétion I take to be this :~ 
« That the moment a Supreme Court is formed, it is to exer- 
cife. all the judicial power vefted in. it by the Conftitution, by 
its own authority, whether the Legiflature has prefcribed’ me- 
thods of doing fo, or not.” My conception of the Conftitution 
is entirely different. I conceive, that all the Courts of the U- 
nited States muft receive, not merely theit organization as to the 
number of Judges of which they are to'confift ; but all their au- 
thority, as to the manner of their proceeding, from the Legifla- 
ture only. ‘Lhis appears to me to be one of thofe cafes, with 
many others, in which an article of the Conftitution cannot be 
effe€tuated'without the intervention of the Legiflative authority. 
There being many fuch, at the end of the fpecial enumeration 
of. the powers of Congre/s in thé Conftitution, is this generat 
one : “* To make: all laws. which fhall be neceffary and proper 
for carrying into execution the foregoing Powers, and all other 
powers vefted by this Conftitution in the Government of the . 
United: States, or in any department or officer thereof.” None 
will'deny, that an act of Legiflation is neceffay to fay, at leaft 
af what number the Judges are to confift ; the Prefdent with 
tlie confent of the Senate could not nominate a number at their 
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difcretion. .. The Conttitution intended this article fo far at leaft 1793: 
to.\be the fubject of a Legiflative act. Having a right thus to 
eftabliflythe Court, and it being capable of being eftablithed in 
no other manner, I conceive it neceffarily, follows, that. they 
areialfo to dire&t the manner of its proceedings. Upon this 
authority, there is, that I know, but one limit; thatis, “ that » 
fhall not.cxceed their.authority.”  If.theydo, Ihave no 
hefitation to fay, that any aét.to that effeét ; would be. utterly 
void, beeanfe it would be inconfiltent with. the Conftitution, 
which-is a fundamental law paramount to all others, which we 
are-not only bound td conlult, but fworn, to objerve ; andy 
therefore, where there is an interference,.being fuperior in 
igation to.the other, we mutt ungueftionably obey that in 
‘Sisbject to this teftriction, the, whole bufinels of 
organizing the Courts, and directing the methods of their pro 
ceeding bas aera I conceive to be, in the difegetion of 
Congrsf Af it fhallbe found on this occafion, or on-any other, 
thar remedies now in being are defective, for any purpofe 
it is their duty to provide for, they no doubt will. provide ot 
It is their duty to /egiflate fo far as is neceffary to carry the'Con- 
ftitution into.effect. It is ours only to judge. | We have no rea» 
fon, tor any moreright todiftruft their doing their duty, than 


they ‘have to diftruft that we all do ours. There is no part of 


the Conftitution that I know of, that authorifes this Court to 
take up any. bufinefs where they left it; mg hy orde? that the 
in 


iven in the Conftitution may be ll a&tivity, fupply 

their omiilion by making new /aws for néw cafes 5 ot, which 
take to be fame thing, applying old principles to new.cafes ma- 
terially different from thofe to which they were applied before: 
With regard to the Attorney-General’s doétrine of incidents, 
that was founded entitely on the {uppofition of the other I have 
been confidering. The authority contended fot is dértainly. not 
one of thofe neceffarily incident to all Courts merely as . 
If theteforé, this Court is to be (as I confider it). the organ 
of the Gonfitution and the law, not of the Gon/litutien only, im 
ref{pect to the manner of its proceeding, we maft receive our 
directions from the papi esse in this particular, arid have no 
right to conftitute ourfelves an officina brevium, or take any o- 
ther; fhort method ef doing what the Conftitution has chofen 
(and, in my opinion, with the mioft perfect propriety) fhould be 

done in another manner. 

But the act of Congre/# has not been altogether filent upon 
this fubject.. The. 14th fee. of the, judicial aét, provides in 
the following words;t:.**: All the before mentioned Courts of the 
United States, fhall have power fo iffue writs of /eire facias, he- 
beas corpus, and all other. writs not {pecially previded for by fta- 
tute,: which'may be neceflary for the exercife-of their refpective 
li ' jurifdidtions, 
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1793- jurifdiCtions, end agreeable te the principles and ufages of law” 
srw I hefe words refer as well to the Supreme Court ae) the 
other Courts of the United States. Whatever writs we iffue, 
that are neceflary for the exercife of»our jurifdiction, muft be 
agreeable to the principles and ujages ‘of law. This is a diseétion, 
I apprehend, we cannot fupercede, becaufe it may appear te 
us not fufficiently extenfive, If itbe not, we muft wait till o. 
ther remedies are provided by the fame authority. From this 
it is plain that the Legiflature did not chufe to leave to.our 
own difcretion the path to juftice, but has prefcribed one of its. 
own. Indoing fo, it has, I think, wilcly, referred us to pri 
ciples and ulages of law already well known, and by ice pat: 
cifion calculated to guard seuieihohet imnovating fpirit of Courts 
of Juftice, which Attorney-General in another cafe 
bated with fo much warmth, and with whofe fentiments in that 
particular, | moft cordially join. The principles of law to 
which reference is to be had, either upon the genetal grour 
firft alluded to, or upon the fpecial words: I have above cited, 
from the judicial aét, Asgercheet can be, cither, 1f. Thofe 
of the particular laws of the State, againft which the fuit is 
brought. Or, “2d. Principles of law commen to.all the States: 
I omit any confideration arifing from the word “: ufages,” tho 
a ftill ftronger exprefion. In regard to the principles’ of the 
particular lawsof the State of Georgia, if they in any manne? 
differed, fo as to effect this queftion, from the principles of 
law, common to all the States, it might be material to enquire, 
whether, there would be any propriety or congruity in laying 
downarule of decifion which would atten this cakceacnan 
that an adtion would lie in the Supreme Court fgainft fome 
States, whofe laws admitted of a compulfory remedy againit 
their own Governments, but not againft others, wherem no 
-fuch remedy wds admitted, or which would require, perhaps, if 
the.principle was received, fifteen different methods of pro» 
eceding againft States, ali ftanding in the fame political relation 
to the general Government, and. none having any pretence to 
a diftinétion imits favor, or juftly liable toany diltinGion to 
its prejudice. If any fach difference exifted in the laws of the 
difterent States, #here would feem to. be a propriety, im order 
to induce uniformity, {if a Conftitutional power for that put~ 
pofe exilts), that Cougre/s thould.prelfcribe a rule, fitted to this 
new cafe, to which no equal, uniform, and impartial mode of 
proceeding could other wife be applied. t 
But this point, I conceive, it is waneceflary to determine, 
becaufe{ believe there is no doubt that neither in the State now 
in queftion, nor in any other in the Union, on Rv Le- 
giflative mode, avthorifing a compulfory fuit for the recovery of 
money againlt a State, was in being either when the Conflitu- 
on 









rm oRP SIP RSS SEC SE TH 


* 2 


-_ 
- 


me raat © 


~~. Mme Re 





THoralal 224 


Supreme Courr of tlie United:Sass. a3s 
gon was adopted, or-atthe time the judicial ack..was pafled) 


i 
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pafledin Georgia. But'thatfurely could have no influence iv-the 
ho relate the Legiflature of the! United States 
» 7 je - ; ’ , 3 wy 
_. "Elie only ptinciples of law, then, that cam-be regarded, are 
thefe:comimon to all, the States. 1 know-of nome fuchs which 
can affect this cafe, but thofe that are derived 'from,what ig-pro- 
perly termed..'*. the common law,” a law which I prefumie is 
ground-work.of, the Jaws in every State: in the Uxiongand 
which I confider, fo far as it is applicable to the peculiarjcir- 
cumftances of the country, and where no fpecial aét of Legifla- 
tion controuls it, to be im force in cach State, as itjexiffed in 
England, ( unaltered by any flatute) at the time of the firft fettle- 
ment of the country. ‘The ftatutes of England that are in force 
ig America differ perhaps in all the States ;. and, therefore, ’it is 
the common law. in each, is in fome refpedts different. 
tix is cértain that.in regard to.any common law principle whicli 
an influence the queftion before us no alteration has been made 
by any ftatute, which could occafion the leaft materialdifference, 
or have any partial effect. No other part of the common law 
of England, it appears to me, can have any’ refereace to this 
fubjeét, but that part of it which prefcribes remedies againft-the 
crown. Every State in the Union in every inftance where its 
fovereignty. hds not been delegated to the Umited States, l confides 
to be as compleatly fovereign, as the United States are in Te- 
fpe& to the powers furrendered. ‘The United, States are fove- 
reign: as to all the powers of Government: actaally. furrendered +. 
Each State inthe Union is fovereign as to all the powers refetv- 
ed. Itmuft neceflarily be fo, becaule the United Statos have no 
claim to any authority but. fuch es. the States have furrendered te 
them ; OF courfe the part not furrenderred muft remain ag it 
did before. ‘The powers.of the general Government, either of - 
a Legiflative. or Executive nature, or whieh particularly 
concerns Treaties with Foreign Powers; do. for the moft part 
(if not wholly) affe& individuals, and not States: They require 
no aid from any State authority, This is the great. leading 
diftin€tion between the old. articles of confederation, and the 
tefent conftitution.. Phe Judicial power is of a peculiar kind. 
rf is indeed commenfurate with the ordinary Legiflative and 
Executive powers of ‘the’ general government, and the Power 
which concerns treaties. But it alfo goes. further.. Wherecer-. 
tain parties are concerned, although the fubje in controverfly 
does not rélate to any of the fpecial objeéts of authority of the 
general Government, wherein the fepatate fevertignties of the 
States are blended in one-common mafs.of fupremacy, yet the 


general Government has ay Judicial Aushority uy regard bs one 
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1993. | fubjects of controverfy, and the Legiflature of the United States 
WYN may pafs all laws neceffary to give fuch: Judicial Authority its 
‘proper effect. So far as States ‘under the Conftitution can be 
made legally liable to this authority, fo far tobe fure ' are 
fubordinate to the authority of the United States, and their in. 
dividual fovereignty is in this refpe& limited. But it is limit. 
ed no farther than the neceflary execution of fuch authority rex 
quires. The authority extends only to the decifion of contro- 
verfies in which a State is a party, and providing laws neceflany 
for that purpofe. That furely can refer only to fuch controver- 
fies in which a State can be a party 3 in refpeét to which, if 
queftion arifes, it can be determined, according to the princi- . 
ples Ihave fupported, in no other manner than by.a reference 
either to pre-exiftent laws, or laws paffed under the Conftitution 
and in conformity to it. iB ot 
Whatever be the true conftruétion of the Conftitution im 
this particular ; whether itis to be conftrued as intending mete 
ly a transfer of jurifdiétion from one tribunal to another, of as 
authorifing the Legiflature to provide laws for the decifion of alb . 
poffible controverfies in which a State may be involved with an 
individual, without regard to any-prior exemption ; yet-itis cer- 
tain that the Legiflature has m fact proceeded upon the former 
fuppofition, and not upon the latter. For, befides what I no- 


ticed before as toan exprefs reference to aye and ufages 


of law as the guide of our proceeding, it is obfervable that in 
inftances like this before the Court, this Court hath a concurs 
rent jari/diZion only ; the prefent being one of thofe cafes where 
by the judacial a€t this Court ‘hath original but not exclufve ju- 
rifdi€tion. ‘This Court, therefore, under that a&, cam exercife 
no authority in fach inftances, but fuch authority as from the 
fubjeét matter of it may be exercifed in fome other Court.— 
There are no Courts with which fuch.a concurrence can be fug- 
gefted but the Circuit Courts, or Courtsof the different States. 
With the former it cannot be, for admitting that the Conftitu- 
tion is not to have a reftri€tive operation, fo as to confine alk 
cafes in which a State is a party exelufively to the Supreme Court 
(an opinion to which Iam ftrongly inclined), yet there are no 
words in the definition of the powers. of the Circuit Coure 
which give a colour toan opinion, that wherea fuit is brought 
againft a State by a citizenof another State, the Circuit Court 
could exercife any jurifdi@tion atall. If they ceuld, however, 
fuch a jurifdiction, by the very terms of their authority, could 
be only concurrent with the Courts of the feveral States. It 
follows, therefore, unqueftionably, I think, that looking at the 
act of Congre/s, which 1 confider is on this occafion the limit 
of our authority (whatever further might be conftitutionaly, 
enacted) we can exercife no authority in the prefent inftanc¢ 
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confiftently with the clear intention of thé a, but fuch asa’ 7993. 
State Court would have been at leaft comeépetent to e#-" UA 
ercife at the time the a& wis pafled. a” = 
If therefore, no new ‘temedy be provided (as plainly is the’ 
eafe), and confequently we have no other rule to govern us but’ 
the principles of the pre-exiftent laws, which muft'rémain in! 
force till fuperceded by others, then it is incumbent upon‘us 
to enquire, whether previous tothe ‘adoption of the Conftitu- 
tion (which period, or the period of paffing the law, in refpé 
tothe object of this-énquiry, is perfeétly equal) an ation of” 
the nature like this before the Court could have been maintained: 
againft one of the States in the: Unio upon the principles of the 
common law, which I have thewn to be alone applicable. If 
it could, I think it is now maintainable here: If it could not, I 
think, as the law ftands at prefent, it is not maintainable ; what- 
ever opinion may be entertained, upon the conftra€tion of the 
Conftitution, as.to the power of Congre/t to atithorife fuch a 
one. Now I prefume it will not be denied, that in every State in 
the Union; previous to the adoption of the Conftitution, the 
only common law principles in regard to/fuits that were in any 
manner-admifhble in refpe& to claims againft the State, were 
thofe which in England apply to claims againft the crown; there: 
being certainly no other principles of the common law which, 
previous to the adoption of this Conftitution could, in’ an 
manner or upon any colour, apply to the café of a claim at 
a State in its own Courts, where it was folely and com fo. 
vereign in refpeét to fuch cafes at leaft. "Whether that reme- 
dy was {triGtly applicable or not, flill I apprehend’ there was'no 
other. ‘The only remedy in a cafe like that before the Court, by 
which, by any pofliblity, a fuit can be maintained againft’ the 
crown in England, or could be at any period from which the — 
common law, asin force in America, could be derived, I believe-is 
that which is called a Petition of right. It is ftated, indeed, in 
Com. Dig. 195. That until the time of Edward I. the Ki 
might have been fued in all a€tions as a common perfon.”” An 
fome authorities are cited for that pofition, though it is even 
there ftated as adoubt. But the fame authority adds—* but 
now none cam have an action againft the King, but one thal! be 
put to fue to him by petition.” This appears to bea quotation 
or abftract from Theleall’s Digeft, which is alfo one of the au- 
thorities quoted in the former cafe.’ And this book appears 
(from the law catalogue) to have been printed fo long ago as the 
year 1g79. The fame doétrine appears (according to a quota~ 
tion in Blackftone’s Commentaries, 1 Vol. 243) to be ftated in 
Finch’s Law 253, the firft edition of which, it feéms, was 
publifhed in «579. This alfo more fully appears in the cafe of 
the Bankers, and particularly from the celebrated argument of 
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179% Somers, in the time of ME, IJ. for, though that cafe way uk 


timately decided agaimit Somers’ opinion, yet the 
on which the decifion wag given po way invalidates they 
foning of that argument, fo far asit refpeéts the fimple cafe 
of a fum of money demandable from the King, and not by him 
fecured on any particular revenues. ‘The cafe is reported in 
Freeman, Vol. 1. p. 33%» § Mod..29. Skinn. Gor. and late. 
ly very elaborately in a {mall pampblet, pee by Mr. Har- 
grave, which contains all the reports at length, except Skinnor’s, 
together with the argument at large of Lord Somers 5' befides. 
fome additional matter. )7 ) ha oie 
The fabftance of the cafe was \as: follows -—King Charles, 
II. having received large fums of money from bankersy-on the 
credit of the growing produce of the revenue, for the payment 
of which, tallies and orders of the Exchequer were given (afters. 
wards made transferable by flatute) and the payment of , thefe. 
having been afterward poftponed, the King at length,’ in Order 
to relieve the Bankers, in 1677, granted annuiticsto themh out, 
of the hereditary Excife, equal to 6 per cent intereft on théir fe. 
veral debts, but redeemable on payment of the principal. ‘This. — 
intereft was paid *till 1683, but it then became in arrear, and 
continued fo at the Revolution; and the fuits which were come. 
menced to enforce the payment of thefe arrears, were the fribé 
jet of this cafe. ‘The Bankers prefented.a petition to the Bas. 
rons of the Exchequer, for the payment of the arrears of the- 
annuities granted ; to which petitionthe Attorney General de- 
murred. ‘I'wo points were made; Firlt, whether the grant out — 
of the Excife was good ; fecond, whether a petition to the Ba-. 
rons of the Exchequer was a proper remedy. On the firft point 
the whole Court agreed, that in general the King could alienate. 
the revenues ef the crown ; but Mr. Baron Lechmere differed: 
from the other Barons, by thinking that this particular revenue. 
of the Excife, was an exception to the general rule, But all: 
agreed, that the petition was a properremedy. Judgment was 
therefore given for the petition by direéting payment to the 
complainants at the teceiptof the Exchequer. A writ of Error 
was brought on this jadgment by the Attorney General in the 
Exchequer-Chamber. There all the judges who argued held the 
anfout of the Excife good. A majority of them, including 
Lord Chief Juftiee Holt, alfo approved of the remedy, by peti- 
tion to the Barons. But, Lord Chief Juftice Treby was of opi-' 
pion, that, the Barons of the Exchequer were not authorifed 
to make order for payments on the receipt of the Exchequer, 
and, thefefore, that the remedy by petition to the Barons was: 
wapplicable. Lu this opinion Lord Somers'concurred. A doubt 
then arofey whether the Lord Chancellor and Lord High 'Ttea- 
farcr were:at liberty to give judgment according to theiriown. 
opinion, 
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opinion, in oppofition to that of a majority of the attendant . 179%. 
udges ; in other words, whether the Judges called by the Lord Ura 
Chancéllor and Lord High Treafurer were to be confidered ‘ag 
memafhiftants tothem without voices. The eee theJudges 
taken on this point, féven againft held, that the 
Lord Chancellor and Lord Treafurer were not concluded by the 
is of the J and.therefore that the Lord in 
feral shechioa, cases being then no Lord Treafures, might 
give judgment according to his own opinion. Lord Somers 
concurring in this idea, reverfed the judgment of the Court of 
Exchequer. But the cafe was afterwards carried by error into 
Parliament, and there the Lords reverfed the judgment of the 
Exchequer-Chamber, and aflirmed that of the ge pe 
However, notwithftanding this final decifion in fayour of the 
Bankers and their creditors, it appears bya fublequent ftatute, 
that they were. to receive only one-half of their debts ; the.12 
and 14 W. Fa after appropriating certain {ums out of the hes 
reditary Excife for public ufes, providing, that in liew of the 
annuities granted to the Bankers and all arrears, the heredi 
Excife fhould, after. the 26th of December 1601, be 
with annual fums equal to an intereft of three per cent, till re« 
deemed by payment of one moiety of the principal fums. Har 
grave’s cafe of the Bankers, 1, 2, 3. 

Upon perufing the whole of thiscafe, thefe inferences nas 
turally follow :—1/. That admitting the authority of that de- 
cifion in its fulleft extent, yet it is an authority in re[pe& 
to fuch cafes, where letters patent from the crown have been 
granted for the payment of certain {ums out of a particular re- 
venue. 2d. ‘hat fuch relief was grantable in the Exchequer, 
upon no other principle than that that Court had a right to di- 
sect the iffues of the Exchequer as well after the money waé 
depefited there as while (in the Exchequer language) it was 4 
tranfits. 3d. That fuch an authority could not have been exer- 
cifed by any other Court in We/?minffer-Hall, or by any Court 
that from its particular conftitution had no conrreul over the re- 
venues of the Kingdom. Lord C. F. Holt, and Lord Somers 
{though they diffeted in the main point) both agreed in that 
café, that the Court of -King’s bench could not fend a writ to 
the Treafury. Hargrave’s cafe, 45, 89. Confequently, no 
fuch remedy could, under any circumftances, I apprehend, be 
allowed in any of the American States, in none of which it is 
prefumed any Court of Juftice hath any exprefs authority over 
the revenues of the State fuch as has been attributed to the Court 
of Exchequer in England. 

The. obfervations of Lord Somers, concerning the general re- 
medyby petition to the King, have been extraéted and referred 
to by fome of the ableft daw characters fince; ies by 
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r793- Lord C. Baron Comyns in his’ digeft. I thall, therefore, 
~v™~ tract fome of them, as he appears. to have taken © 





pains to colle& all the material learning on the fubjeét yand~ 
indeed is faid to have expended feveral hundred pounds igthe 
procuring of records relative to that cafe. Hargrave’s preface 
to the cale of the Bankers. re 

_ After citing many authorities, Lord Somers proceeds thug ;— 
*¢ By all thefe authorities, and by many others, which I could 
cite, both ancient and modern, it is plain, that if the fubje& 
was to recover a rent, or annuity, or other charge ftom the 
crown ; whether it wasa rent or annuity, originally granted 
the King ; or iffuing out of lands, which by fubfequentti 
came tobe in the King’s hands ; in all cafes the to comé 
at it was by petition to the perfon of the King : and no othet 
method can be thewn to have been pradlifed at common law, 
Indeed I take it to be generally true, that in all cafes where the 
fubje& is in the nature of a. Plaintiff, to recover any thing 
from the King, his only remedy;*at common law, is to fue b 
Petitionto the perfon of the Kingia’I fay, where the fubj 
comes asa ing § For, as I faid before, when, upon a‘ 
found for the. King by office, the fubje&t comes in to traverfe 
the King’s title, or to thew his own right, he comes im the nas 
ture of a Defcndant; and is admitted to interplead in the cafe 
with the King in defenee of his title, which otherwife would be 
defeated by findin the office. And to fhew that this was fo, I 
would take notice of feveral inftances. ‘That, in cafes of debts 
owing by the crown, the fubject’s remedy was by . Petition, ap+ 
pears by Asncfham’s cafe, Ryley, 251. which isa pation fee 

1g. due for work done at Carnarvon caftle. So Ryley 251. 

‘he exeeutors of John Effrateling petition for £132. due to the 
teftator for wages. The anfwer is remarkable ; for there isa 
latitude taken, which will very well agree with the notion that 
is taken up in this cafe: Habeant bre. de liberate in Cane. 

t& camerar. de £32. in partem folutionis. So the cafe of Yer- 
ward de Galeys, for £56. Ryley 414. In like manner in the 
fame book 253. 33. Ed. L feveral parties fue py patos for 
money and goods. taken for the King’s ufe; and alfo for wages 
due to them ; apd for debts owing tothem by the Hing. The 
anfwer is, Rex ordinavit per concilium thefaurarii {9 barenum de 
feaccario, quod fatisfet is quam citius fieri poterit ; ita quod contens 
os fetenebunt, And thisis an anfwer given to a petition pre- 
fented to the King in Parliament ; and therefore we have reafon 
to conclude it to be warranted by law. They muft be content, 
and they fhall be paid, guam citius fieri poterit. The parties 
in thefe cafes, fitit go to the King by petition: it is bs By 
they are fent to the Exchequer ; and it is by writ undeg the 
grcat feal, that the Exchequer is impoweted to act. Nor can 
my 
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fuch writ be found (unlefs in a yery Few inftances, where .1793. 
it is mere niatter of account) in which the Treafuter is not 
es with the Barons. So far was it from being taken fo be. 
w at pra eet the yp oe had any original power of 
aying the King’s debts ; of oF commanding annuities, grant- 
th the King or his progenitors, to Be pale when of pere 
fon'upplied to them for fuch payment, But thaps it may 
te objected, that it is not to be inferred, aie petitions were 
Drought in thefe cafes, that therefore it was of p tig that 
the fubje€&t thould purfie that coirfe, and coul take no other 
way. It might be teafonable to require from thole who objeét 
thus, that they fhould produce fome precedents at leaft, of 
another remedy taken. But I think there is a good aniwer to 
be givén to this objection. . All thele petitions which I have 
mentioned, ate after the Stat. § Ed. I. Ryley 442, where no- 
tice is taken that the bujirie/s of Parliament is interrupted by @ 
multitude of petitions, which might be den by the Chancellor and 
GJuftices. herefore it is thereby enatled, that petitions which 
touch the feal hall come firft to the Chancellor ; thofe which touch 
the Exchequer, to the Exchequer ; and thofe which touch the Fuf- 
tices, or the law of the land, Prould come to the Fuftices ; and if 
the bufine/s be fo great, or ft de grace that the Chancellor, or other. 
cannct ‘do them without the King, then the petitions fball, be brought 
before the King to know bis pleajure ; fo that no petitions come 
before the King and his Council, but by the sbands of the Chat 
King and. his Counc 


eellor, and other chief Minifters ; that t mi uncid 
may attend the great affairs of the King’s alm, and bis Sovereign 
dominions” This law being made ; there is réafon to conclude 
that all petitions brought before the King or Parliament after 
this time, and anfwered there, were brought according to the 
niethod of this law ; aiid were of the nature of fuch petitions as 
otight to be ee before the perfon of the Xing. And that 
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pttitions did lie for a chattel, as well as for a freehold, does 
appeat 37 Aj. pl i. Bro. Pet. 17: If tenant by the ftatute 
merchant be oufted, he may have petition, abd fhall be réftor- 
ed. Video H. 4. 4. Bro. Pet. 5. 9. H.6. 21. Bro. Pet. 
2: If the fubject be oitited of his term, he fhall have his peti- - 
tion. 7. H.7. ii. Of a chattel real aman thall have his peti- 
tion of right, as of his freehold: 34. H, 6. 51: Bro. Pet. 3. 
A man fhall have 4 petitidn of right for goods and chattels , 
and the King indorfes it in the ufualform, It is faid indeed, t 
H. 7. 3. Bro. Pet. ip. that a petition will not lie of a 
And, admitting there was any doubt as to that int, in the . 
prefent fuit we are in the cafe of a freehold.” Lotd Somers’ 
atpument in Hargrave’s cafe of ibe Bankers, 103 tetos.. 
The folitary cafe, foticed at tlie con¢lufion of Lord. Somer?’ | 
Li piinidint; té ‘that 4 petition will not Ice of a chattel;” cortginly 
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is deferving of no confideration, oppofed to fo many other ins 
{lances mentioned, and unrecognized (as I believe it is) by any 
other authority either ancient or modern, whereas the contra- 
ry, it appears to me, has long been received and eftablifhed law, 
In Comyns’s Dig, 4 Vol. 458. tis faid exprefsly “ {uit thall 
be to the King by petition, for goods’ as well as for lend.” He 
cites Steundf. Prer. 75. 6. 72. b. for his authority, and takes 
no notice of any authority to thecontrary. The fame doétrine 
is alfo laid down with equal bay Sy and without noticin 
any diftinétion whatever, in Blackftone’s Commentaries, 3 ‘Vol. 
256, where he points out the petition of right as one of the 
eommon law methods of obtaining poffeffion or reftitution from 
the crown, either of real or perfonal property ; and fays exprefs- 
ly the petition of right * is of ufe where the King is in full 
poffeffion of any hereditaments or chattels, and the petitioner 
fuggefts fuch a right as controverts the titl®of the crown, 
grounded on facts difclofed in the petition itfelf.” 

I leave out of the argument, from which I have made fo long 
a quotation, every thing concerning the reftriction on the Exche- 
quer, fo far as it concerned the cafe then befote the Court, as 
Lord Somers (although more perhaps by weight of authorit 
than reafoning) was over-ruled in that particular. As to at 
others I confider the authorities on which he relied, and his de- 
duction from them, to be unimpeached. re 

Blackffone, in the firft volume of his commentaries (p, 203); 
{peaking of demands in point of ptoperty, upon the King, ftates 
the general remedy thus :—* If any perfon has, in point o 
property, ajuft demand upon the King, he muft petition hini 
in his Court of Chancery, where his Chancellor will adminifs 
ter right, as a matter of grace, though not upon compulfien, 
(For which he cites Finch L. 255.) “ And thisis exactly con+ 
fonant to what is laid down by the writers on natural law.— 
A fubje&t, fay Puffendorf, fo long as he contiaues a fubject, hath 
no way to oblige his Prince to give him his due when he refules 
it; though no wife Prince will ever refufe to ftand to a lawful 
contratt, And if the Prince'gives the fubjec leave to enter 
an action againft him upon fuch contra&, in his own Courts, 


‘the a€tion itfelf proceeds rather upon natural equity, than up- 


on the municipal laws. For the end of fuch aétion is not 
to compel the Prince to obferve the contra€t, but to pur/uade 
him.” 

It appears, that when a petition to the perfon of the King is 
properly prefented, the ufual way is for the King to indorfe ot 
underwrite, /oit droit fait al partie, (let right be done to the 
party); upon which, unlefs the Attorney-Genetal confeffes the 
fuggeftion,a commiffion is iffued to enquire into the truth of it i 
after the return of which, the Aing’s attorney is at liberty ee 
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ad in bar, and the merits fhall be determined upon’ iffiie 


or 
» as in fuits between fubject and fubje. If thie'Ate Uy 


torney-General confeffés tb+ fuggeftion there is no’ occafion ‘for 
a commiffion, his admiffion of the truth of the fa&s Eeing a 
ly conclufive as if they had been found bya jury.—See 3 Black. 
s Commentaries 256. and 4 Com. ‘Di 458. and the au- 
thorities there cited. Though the above meiti indorfe-~ 
ment be the ufual one, Lord s, in the courfe of his. Volumi- 
tious fearch, difcovered a variety ef other anfwers to what he 
confidered were unqueftionable petitions of right; in refpeé 
to which he obferves: “ The truthis, the manner of anfwer-~ 
ing petitions to the perfon of the King was very various ; which 
variety did fometimes arife from the coriclufion of the party’s 
petition ; fometimes from the nature of the thing ; and fome- 
times from favoyr to the perfon ; and according as the iridorfe~- 
ment was, the party was fent into Chancery, or the other Courts, 
If the indorfement was general, /oit droit fait al partie, itmuft 
be delivered to the Chancellor of England, and then a commif- 
fion was to go to find the right of the party ; and that being 
found, {@ that there was a record fo rhim, thus warranted, he is 
let in to interplead with the King: but if the indorfement was, 
fpecial, then the procegding was to be according to the indorfe- 
ment in any other Court. ‘This is fully explained Ui Stam ord 
(Staundfort ) in his treatife of the Prerog. ¢. 22. cafe . 
Mich. 10 H. 4. 4, no. 8, is full as to this matter. The King 
recovers in a Quare impedit by default againft one who was ne-. 
ver fummoned ; the party cannot have a writ of deceit without 
a petition. If then, fays the book, he concludes ‘his petition 
generally ** que le Roy lui face droit” (that the King will caufe 
right to be’done) and the anfwer be general, it muft go into 
the mest that the right may inguired of by commifhon ; 
and, upon the inqueft found, an original writ muft be directed, 
to the Juftices to examine the deceit ; otherwile, the Juftices, 
before whom the fuit was, cannot meddle : But if he conclude 
his petition efpecially} that it may pleafe his Highnefs ta. command 
bis Jupices to proceed to the examination, and the indorfement be 
accordingly, that had given the Juftices a jurifdittion. ‘They 
might in fuch cafe have proceeded upon the petition without. 
any commiffion, or any writ to. be fued out ;, the petition and 
anfwer indorfed giving a fufficient jurifdi€tion to the Court to: 
which it was direéted. And as the book I have mentioned 
proves this, fo many other-authorities ‘may, be cited.” He ac- 
cordingly mentjons many other m{ftances, immaterial to be recit- 
eahere, particularly remarking a very extraordinary difference in. 
the cafe belonging to the revenue, in regard to which he faid, 
he thought there was not an inftance to be found where peti- 
tions were anfwered, /oit droit fait aux parties (let right he done 
. Kkk 2- te 
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to the parties): The ufual reference $ to have c wenn to the, 
Treafurer and Barons, comers. tpde in : Some. 
times a writ under the great feal be ified to, 
them for that purpofe:: fomatines. # a writ ie sche Cha 

direting payment of money immediately, withayt taking no- 


tice of the Barons. And wiprtk, wae es appeay ms have taken 
place. See H, Hargrave’s cake of te. Banker, p> 732 est fe But 
in all cafes of petition of + hatever nature is de- 


mand, I think it is “— / oa ail ys Pa there muft be 
ome indorfement or order. of the King bimfelf ta warrant any 
Pther prasditat She grmedy ne pe the language of Blackfone, 
being a matter of graces 
In a very late cafe in “Boel sland this paihe: was inc} 

difcufled.. The cafe Lrefer to, isthe cafe of Macheath Pecsing 
Haldimand, reported. yt Durnford ts. Ea 172.. The adion 
was againft the Defendant, for-goods furnithed by the Defen., 
dant’s order in Canada, when the Defendant was yeaa of 
Dyebec. “The defence was, that the Plaintiff was employed by 
the Defendant in his official capacity, and not ypon his sodomal 
credit, and that the goods being sherelots furnished forthe ufe, 


-of Government, and the Defendant not having undertaken per- 


fonally to pay, he was not liable. nce was fet up at. 
the trial on the plea of the general iftue, and the Jury, by 
Judge Buller’s diretion, found a verdict for the Defendant. 
Ugon a motion for a new trial he reported, particularly, all the. 
facts given in evidence, and faid his opinion had been at the tri- 
al that the Plant thoyld be. nop-fuited ; * but the Plaintiff's. 
counfel appearing for their client, when he was called, he left 
the queftion to the Jury, tellin them that they were bound tofind 
for the Defendant in point * a ‘And upon their afking him 
whether, in the event of the Defendant not being liable, any other 
perfon was, he told them, that was no part of their coufideration, 
but being willing to give them any information, he added, that ke, 
was of opinion, thatif the Plaintiff’s demands were juft, his 
proper remedy was by. 2 Petition of right to the crown. On 
which they found a verdidt for. the Defendant. ‘The rule for 
granting a new trial wag moved for, on the mifdircétion of two, 
poram ft. That the Defendant had by. his: own condu@ made 

imfelf liable, which queflion fhould hav been left tothe Jury. 
adly. That the Plaintiff had no remedy againft the crown by a 
Petition of right, on, the fuppofition of which the Jury had 
been induced te give ‘their verdict.” « Lord Mansfeld, Chief. 
Juftice, now declared, that the Court did not feel it neceffary, 
for them to give any opinion on the fecond ground. His Lordthip. 
{aid that great difference had arifen fince the revolution with re- 
fpe@ to the expenditure of the public money. Before that 
peried, all the public fupplics were given to the King, who A 
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‘individual capacity contrated for all expences. He alone 1 

the fupplieshad been appropriated by Parliament pee mae 

and now, whoever advances money for public 
fervice trufts to the faith of Parliament. That i the 
tenor of Lord Samers’s argument in the Bankers cafe, ha 
Petition of right would lie, yet it would Se ay re no 
effect. No benefit was ever derived from it in Bankers 
cafe ; and Parliament was afterwards obliged to provide a parti- 
cular fund for the payment of thofe debts. Whether, however, 
this alteration in the mode of diftributing the fupplies had made 
any difference jn the Jaw upon this fubjeét, it was unnecefiary. 
to determine ; at any rate, if there were a recovery againft the 
crown, application muft be made to Parliament, and it would 
come under the head of fupplies for the year.” The motion was 
afterwards argued on the other ground (with which I have at 
prefent nothing to do) and rejeéted. 

In the old authorities there does not appear any diftinétion 
between debts that might be contracted perfonally by the King, 
for his own private ufe, and fuch as he contracted in his politi- 
cal capacity for the fervice of the kingdom. Ashe had e- 
ver then. fixed and independent revenues, upon whith depended 
the ordinary fapport of Government, as well as the expenditure 
for his own private occafiong, probably no material diftinGion at 
that time exifted, or could eafily be made. A very im t 
diftin€tign may however perhaps now fubfift between the two 
cafes, for the reafons intimated by Lord Mangfeld ; fince the 
whole fupport of Government depends now on Parliamentary 
provifions, and, except in the cafe of the civil lift, thofe for the 
moft part annyal. ~ ; 

Thus, it appears, that in England even in cafe of a private debt 
contracted by tke Xing, in his own perfon, there is no remedy 
but by petition, which muft receive his exprefs fanction, other- 
wife there can be no proceeding upon it. If the debt contra@- 
edbe avowedly for the public ufes of Government, it is at leaft 
doubtful whether that remedy will lie, and if it will, it remains- 
afterwards in the power of Parliament to provide for it or not 

*among the current fupplieg of the year. 

Now let us coufider the cafe of a debt due from a State. 
None can, I apprehend, be direétly claimed but in the following 
inftances. 1ft. In cafe of a contraét with the Legiflature it- 
felf. ad. In cafe of a contrac with the Executive, or any other 
perfon, in confequence of an exprefs wt from the Legif- 
lature. 3d. In cafe of a contract with the Executive without 
any {pecial authority. In the fizf and fecond cafes, the contract 
is evidently made on the public faith alone. Every man. muft 
kyow that no fuit can lic againft a Legiflative body. His only 
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193. dependerice therefore cin be, hut the J, principles 
~~w of public duty, will make a provifion for the execution of 


own contraéts, and if that fails, whatever reproach the Legifa.. . 


ture may ineut, the cafe is certainly without in any of 
the Courts of the State. It never was pretended, i 
cafe of the crown in England, that if any contraét was miadé 
with Parliament, or with the ¢erown by-virtue of an aut 

from Parliament, that a Petition: tothe crown would in-fuc 
cafe lie. In the third cafe, a contra& with the Governor of a: 
State without any fpecial authority. This cafe is entirely different: 
from fuch a contraét made with the crown in ZEyigland. The 
crown there has very high prerégatives,-in manly inftances is a 
kind of truftee for the public intereft, im all cafes reprefents the 
fovereignty of the Kingdom, and is the only authority which cap’ 
fue or be fued in any manner on bebalf of the Kingdom in any Coir! 
of Juice. A Governor of aStateis a mere Executive officer; 
his general authority very narrowly limited a Conttitation’ 
of the State ; with no undefined or difputable prerogatives ; 
without power to effe&t one fhilling of the public money, but as’ 
he i$ authorifed under the Conftitution, or’ by a — law; 
having no colour to reprefent the fovereignty of 

to bind it in any mantier to its prejudice, unlefs {pecially authd-" 
rifed thereto. And therefore all'who contra& with him do it 


at their own peril, and are bound to fee (or take the confe.° 


quence of their own indiferetion) that ‘he’ has ftri€t authority’ 
for any contraét he makes. Of courfe fuch contrat’ when 
authorifed will come within the defcription I mentioned of cafes 
where public faith’ alone is the ground’ of relief, and the Le-’ 
giflative body the only one that can afford a remedy, which, 
trom the very nature of it muft be the effeét of its diferétion, 
and not of any compulfory procefs. If however any fiich cafes, 
were fimilar to thofe which would entitle a party to relief by’ 
petition to. the King in England; that Petition being orily pre-. 
fentable to him as he is the fovereign’ of the Kingdom, fo. 
far as analogy is to take’ place, fuch Petition in a State could on- 
ly be prefented to the fovereign power, which furely the Go-. 
xernor 1s not. ‘The only conttituted authority to which fuch an 
application could with any’ propriety be made, muft undoubted- 
ly be the Legiflature, whofe exprefs confent, upon the princi- 
ple of analogy, would be neceflary to any, further proceeding. 
So that this brings us (though by a different route) to the fame 
goal ; Lhe difcretion and good faith of the Legiflative body. 
There is no other part of the common law, befides” that. 
which I have confidered, which can by any-perfon be pretended 
in any manner to apply to this cafe, but that which concerns 
corporations.. ‘The applicability of this, the Attorney-General, 
with great candour, has exprefsly» waved... But as it may be, 


urged, 
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on other occafions, and as I with to give the fulleft fa- 173. 
faction, I willfay a few words to that doétrine. Suppofe, wr 
therefore, it fhoyld be objected, that the reafoning' I have now 
ufed is not conclufive, fe ar Oe as + fame is made 
fubje& to the judicial power ongre/s, its fovereignty muft 
Rony ond in the way of the, proper exercife of akan 
and, therefore, in all fuch cafes (though in no other) a State 
can only be confidered as a fubordinate corporation merely. I 
anfwer, uft. That this, conftruction can. only. be allowed, at 
the utmoft, upon the fuppofition that the judicial authority of 
the United States, as it refpedts States, cannot be effectuated, 
without proceeding againft them in that light : a pofition I by 
no means.admit. ad. That according to the principles I have 
fupported in this argument, admitting that States ought tobe 
fo confidered for that purpofe, an act of the Legiflature is ne- 
ceffary to give effect to fuch.aconftruction, unlefs the old doc- 
trine concerning corporations will naturally apply to this parti- 
cularcafe. 3d. Thatas itis evident the a€tof Congre/s has not 
made any {pecial provilion in this cafe, grounded on any fuch 
conftruction, fo it isto my. mind perfectly clear that we have . 
no authority, upon any fuppofed analogy between the two 
cafes, to apply.the cammon doctrine concertiing corporations, 
to the important cafe now, before the Court. I) take it for grant- 
ed, that when any part of an antient law is to be applied to 4 
new cafe the circumftances of the new cafe muft agree in all 
effential points with the circumftances of the old cafes to which 
that antient law was formerly appropriated. Now there are, in 
my opinion, the moft effential differences between the old cafes of 
corporations to which. the law intimated has reference, and the 
great and extraordinary cafe of States feparately poflefling, as to 
every thing fimply relating to themf{elves, the fulleft powers. of 
fovereignty, and yet in fome other defined particulars fubje& 
to a fuperior power compofed out of themfelves for the com- 
mon welfare of the whole. ‘The only law concerning corpora- 
tions, to which I conceive the leaft reference is to be had, is 
the common law of England on that fubje&. I need not repeat 
the obfervations I made.in refpect to the operation of that law 
inthis country. The word “ corporations,” in its largeft fenfe, 
has amore extenfive meaning than people generally are aware 
of. Any body politic (fole or aggregate)whether its power be 
reftri€ted ot tranfcendant, is.in this fenfe *.a corporation.” 
The King, accordingly, in England is called a corporation. 10 
Co. 2g. 6. Soalfo, by a very refpectable author ( Sheppard, in 
his abridgement, 1 Vol. 431.) is the Parliament itfelf. In this 
extenfive fenfe, not only each State fingly, but even the, United 
States may without impropriety be termed “ corporations.” I 
ave, therefore, in contradiftinGtion to this large and indefinite . 
term 
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term, ufed the term « fabordinate Corporations,” méafing {3 
referto fuch only (as alone Capable of the’ flighteft application; 
for the parpofe of the obje€tion) whofé creatiori ‘and ‘whofe 
powers are limited by law. Pe cee: 
The differences between fuch corporations, and the feveral 
States in the Union, as relative to the general Govern: 
ment, are very obviots in the following particulars. ft. A 
corporation is a mere creature of the King, or of Parliament ¢ 
very rarely of the latter; moft uflially of the former only. ft 
owes its exiftenge, its tame; and its laws, (exeept fuch laws ag 
areneceffarily incident to all corporation$ merely as fach) to the 
authority which créate it. A State'does riot owe its ofigin to’ 
the Government of the United States, in the higheft or in any 
of its brariches. It Was in exiftence before it. It derives its 
authority from the farne pute ahd facred fource as itfelf: The 
voluntary and deliberaté chotce of the people. 2d. A corgoration 
can do no act but what is fubjeé to the revifion tither of a 
Court of Juftice, or of fome othet authority within the Go-’ 
vernment. A State is altogether exertipt frorn the jurifdiGion 
of the Courts of the United Srates, or any other exterior 
authority, unlefs in the fpecial inftances where the general Go- 
vernment has powet derived from the Conftitution itielf. « 3d. 
A corporation is altogether dependant on that Government to 
which it owes its exiftence: Its charter may be forfeited by 
abufe. Its authority miay be annihilated, without ‘abufe, bp an 
act of the Legiflative body. A State, though fubject in cer- 
tain fpecified particulats to tht authority of the Government of 
the United States, is in every other refpe€t totally independent 
upon it. The people of the State treated, the people of' the 
State can only change; its Conttitution. Upon this power there 
is no other limitation but that impdfed by the Conftitution of 
the United States ; that it mi,ft be of the Repiiblican form. — 1 omit 
ininuter diftinCtions. ‘Thefé ate fo palpable, that I ftiever cari 
admit that a fyftem of law calculated for orie of thefe cafes is 
to be appllied; as a matter of courfe, to the other, withott ad- 
mitting (as I conceive) that the diftiri€&t boundaries of law and 
Legiflation may be confounded, in a mariner that would make 
Courts arbitrary, and in effet makes of a new Jaw, inftéad of 
being (as certairily they alorie otight to be) expofitor's of an ex- 
ifting one. If {till it fhould be irififted, that thotigh a State, 
cannot be confidered upon the fame footing as the municipal 
corporations I have beeri confideririg, yet, as relative to the 
powers of the General Government it miuft be deemed in fome 
meafure dependent ; admitting that to be thé cafe ( which to 
be fure is, fo far as the neceffary execution of thie powers of the 
General Government extends ) yet in whatever chataécter this 
imay place aState, this can only afford a reafon for a new law} 
ealehtstedl 
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galeulated .to effe€tuate the powers of the General Govern- 1793. 
ment.in this new cafe; Butit affords no reafon whatever for “VY 


the‘Court admitting a.new action to fit acafe, to which no 
old ones apply, when the aplication of law, not the making of 
it, is.the fole provinee of the Court. af 

Lhave now, I think, eftablithed the folloming particulars.—~ 
¥- That the Conftitution, fo far as it re ye the judicial au- 

rity, can only be carried into effect by acts of the Legiflature 
appointing Courts, and prefcribing their. methods of proceed- 
ing, 2d. That Congrefs os provided no new law in regard to 
this cafe, but exprefsly referred us to the old. 3d. That 
there are no principles of. the old law, to which. we ™uft have 
secourfe, that in any manner authorife the prefent {uit, cither 
by precedent or by analogy. The confequence of which, in my 
opinion, clearly is, that the fuit in queftion cannot be main- 
tained, nor, of courfe, the motion made upon it be complied with. 

From the manner in. which I. have viewed this {ubject, fo 
different from that in which it has been contemplated by the 
Attorney General, itis evident, that I have not had occafion 
to notice many arguments offered bythe Attorney General, 
which certainly were very proper, as to his extended view of 
the cafe, but do, not affect.mine. No part of the Law of Na- 
tions can apply to this cafe, as I apprehend, but that part which 
is termed ** The Conyentional Law of Nations ;” nor can 
this.any otherwife, apply than as furaithing tig of interpreta- 
tion, fince unqueftionably the people of the United States had 
a right to form.what.kind of union, and upon what terms they 
pleafed, without reference to any formerexamples. If upona 
fair conftru€tion ef the Conftitution of the United States, the 
power. contended for really exifts, it undoubtedly may be ex- 
ercifed, though it bea power of the firft impreffion. IE it 
does not exift,. upon that authority, ten thoufand examples of 
fimilar powers would not warrant its afilumption. So far as this 
great queftion affects the Conftitution itfelf, if the prefent af- 
forded, confiftently with the particular grounds of my opinion, 
a proper occafion for a decifion upon it, I would not fhrink 
from its difcuflion. ut it is of extreme moment that no Judge 
fhould rafhly commit, himfelf upon important queftions, 
which it is unneceflary for him to decide., My opinion being, 
that even if the Conftitution would admit of the exercife of 
fuch a power, a new law. is necefiary for the purpofe, fince no 
part of the exifting law applies, this alone is fufficient to juf- 
tify my determination in. the prefent cafe. So much, however, 
has been faid on the Contftitution, that it may not be improper 
ro intimate that my prefent op*ion is ftrongly, againft any con- 
itruction of it, which will admit, under any _.circumftances. 
a compulfive {uit againft aState for the recovery of money. I 
Lil think 
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think every word inthe Conftitution may have its full efied 
withouti nvolving this confequence, and that nothing but.ex- 
prefs words, or an infurmountable implication (neither of which 
I confider, can be found im this cafe) would authorife the de. 
duction of fo high a power. This opinion I hold, however, 
with all the referve proper for one, which, according to my fen. 
timents in this cafe, may be deemed in fome meafure eer 
dicia!. With regard tothe policy of maintaining fuch fuits, that 
is not for this Court to confider, unlefs the point in all other re- 
fpe&ts was very doubtful. Policy might then be argued from 
with a view to preponderate the judgment. Upon the queftion 
before us, I have no doubt. have therefore nothing to do 
with the policy. But I confefs, if I was at liberty to fpeak of 
that fubjeét, my opinion on the policy of the caie would alfo 
differ from that of the Attorney General. It is, however, a 
delicate topic. I pray to God, that if the Attorney Generals 
doctrine, as to the law, be eftablifhed by the judgment of this 
Court, all the good he predi€ts from it may take place, and 
none of the evils with which,: 1 have the-concerm to fay, it ap- 
pears to me to be pregnant. : 
Brain, Fufice. In confidering this important cafe, I have 
thought it beft to pafs over all the flri€tures which have been 
made on the various European confederations ; becaufe, as, on 
the one hand, their likenefs to our own is not {ufliciently clofe to 
juftify any analogical application ; fo, on the other, they are 
utterly deftitute of any binding authority here. ‘The Confti- 
tution of the United States isthe only fountain from which I 
fhall draw ; the only authority to which I fhall appeal. What+ 
ever be the true language of that, it is obligatory upon every 
member of the Union ; for, no State could-have become a mems 
ber, but by an adoption of it by the people of that State. What 
then do we find there requiring the fubmiflion of individual 
States to the judicial authority of the United States? This is 
exprefsly extended, among other things, to centroverfies bes 
tween a State and citizens of another State. Is then the cafe 
before us one of that defcription ? Undoubtedly it is, unlefs 
it may be a fufficient denial tofay, that it is a controverfy be- 
tween a citizen of one State and another State. Can this 
change of order be an eflential change in the thing intended ? 
And is this alone a fufficient ground from which to conclude, 
that the jurifdi€tion of this Court réaches the cafe where a 
State is Plaintiff, but not where it is Defendant? In this lat- 
ter cafe, fhould any man be afked, whether it was nota con- 
trover& between a State and citizenof another State, muft not 
aufwer be in the affirmative * A difpute between A. and B. 
Sfurely a difpute between B. and A. Both cafes, I have no 
doubt, were intended ; and probably the State was firit named, 
ry 
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in refpeR to the dignity of a State. But that very dignity feems 1793. 
to have been thought a fufficient reafon for confining the fenfe —V~ 









































2 to the cafe where a State is plaintiff. It is, however, a fuffi- 
de. 7 cient anfwer to fay, that our Conftitution moft certainly con- 
. © templates,in another banch of the cafes enumegated, the main- - 
cn. =f}. taininga jurifdiQion againft a State, as Defendant; this is une- 
<< _  quivocally afferted when the judicial power of the United States 
— is extended to controverfies between two or more States ; for 
18 there, a State muft, of neceflity, be a Defendant, It is ex 
Le tended alfo, to controverfies between a State and foreign States ; 
d and if the argument taken from the order cf defignation were 
ee good, it would be meant heré, that thisCourt might have cog- 
Dy nizance of afuit, where a State is Plaintiff, and fome foreign 
im | State a Defendant, but not where a foreign State brings a fuit 
+. againft a State. This, however, not to mention that the in- 
ot i {tances may rarely occur, when a State may have an opportu- 
wi - | nity of fuing in the American Courts a foreign State, feems to 

ee lofe fight of the policy which, no doubt, fuggefted this provi- 

= fion, viz. That no State in the Unicom thould, by withholding 
é juftice, have it in its power to embroil the whole confederacy in 

is difputes of another nature. But if a foreign State, though laft 
wr named, may, neverthelefs, be a Plaintiff againft an individual 
on ' State, how can it be faid, that a controverfy between a State 
te and a citizen of another State means, fromthe mere force of 

~ the order of the words, only fuch cafes where a State is Plain- 
7 4 tiff? Afterdefcribing, generally, the judicial powers of the 

United States, the Conftitution goes on to fpeak of it diftribu- 

. tively, and gives to the Supreme Court original jurifdi€tion, 
"y among other inftatices,. in the cafe where a State fhall be a party; 
~ but is. not a State a party as well in the conditionof a Defen- 
C dant as in that of @Plaintiff ? Andis the whole foive of that 
: expreffion fatisfied by confining its. meaning to the cafe of a 
. = Plaintiff-State ? It feems to me, that if this Court fhould re- 
fe fufe to hold jurifdiGtion of a cafe where a Seate is Defendant, 
. it would renounce part of the authority conferred, and, conte- 
. quently, part of the duty impofed on it by the Conftitution; 
F: becaufe it would bea refufal to take cognizance of a eafe where 
4 a State is a party. Nor does the jurifdi@ion of this Court, in 


relation to a State, feem to me to be queftionable, on: the 
ground that Congre/s has not provided any form of execution, 
er pointed out any mode of making the judgment againft a 
State effeCtual ; the argument eb in wtiht may weigh much in 
cafes depending upon the conftruction of doubtful Legiflative 
acts, but can have no force, I think, again the clear and pofi-- 
tive dire€tions of an a€t of Congres and of the Conftitution. 
Let us go on as faras we can; and if, at the end of the bu- 
| finefs, notwithflanding the powers given us in the 14th eRe 
’ Lil 2 


verde &§ Wwe 





452 Cases ruled and adjudged in the 


1793- of the judicial law, we meet difficulties infurmountable to us, 
wn we mult leave it to thofe departments of Government which 


have higher Powers ; to which, however, there may be no ne- 
ceffity to have recourfe : Is ir al ra vain expectation, that 
a State may have other motives than fuch as arife from the ap- 
prehenfion of coercion, to carry into execution a judgment of 
the Supreme Court of the United States, though not conforma- 
ble to their own ideas of juftice ? Befides, this argument takes 
it for granted, that the judgment of the Court will be againft 
the State ; it poffibly ey be in favor of the State; and the 
difficulty vanifhes. Should judgment be given againft the 
Plaintiff, could it be faid to be void, becaufe extra-judicial ? 
If the Plaintiff, grounding himfelf upon that notion, fhould 
renew his fuit againft the State, in any mode im which the may 
permit herfelf to be fued in her own Courts, would the Attor- 
ney General for the State be obliged to go again into the merits 
of the cafe, becaufe the matter, when here, was coram non ju- 
dice? Might he not rely upom the judgment given by this 
Court in bar of the new fuit? Tome it feems clear that he 
might. And if aState may be brought before this Court, as a 
Defendant, | fee no reafon for confining the Plaintiff to pro- 
ceed by way of petition ; indeed there would even feem to be 
an impropriety im proceeding in that mode. ‘When fovereigns 
are fued in their own Courts, fuch a method may have been ef- 
tablifhed as the moft refpe€tful form of demand ; but we are 
not now in a State-Court 5 and if fovereignty be an exemption 
from fuit in any other than the fovereign’s own Courts, it fol- 
lows that when a State, by adopting the Conftitution, has 
agreed to be amenable to the judicial power of the United States, 
the has, in that refpe€t, given up her right of fovereignty. 
With refpect to the fervice of the fammons to appear, the 
manner in which it has been ferved feems to be as proper as any 
which could be devifed for the purpofe of giving notice of the 
tuit, which is the end propofed by it, the Governor being the 
head of the Executive Department, and the Attorney General 
the lyw-officer, who generally reprefents the State in legal pro— 
ceedings :* And this mode is the lefs liable to exception, when it 
is confidered, that in the fuit brought im this Court by the State 
of Georgta againtt Brailsford* and others, it is conceived in the 
name of the Governor in behalf ofthe State. If the opinion 
which I have delivered, refpe€ting the liability of a State to be 
fued in this Court, fhould be the opinion of the Court, it will 
come in courfe to confider, what is the proper ftep to be taken 
for inducing appearance, none having been yet entered in behalf 
of the Defendant. A judgment by default, in the prefent 
ftage of the bufinefs, and writ of enquiry cf damages, rene 
s Aut. f- 
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be'tod precipitate in any cafe, and too i + with® the 
order 


dignity of a State in this. Farther op ty of 
to defend the fuit ought to°be given. The Sctabad tones 
moved for the laft term, the confideration of which was defer. 


red to this; feems to me to be a very proper mode; it will 
warn the State of the meditated confequence of a refufal to ap- 
pear, and give an opportunity for more deliberate confidera- 
tion. ‘The order, I think, fhould be thus’: * Ordered, that 
¢ unlefs the State of Georgi fhould, after'due’ notice of this 
«order, by a fervice thereof upon the @overnor'and Attorney 
« General of the faid State, caufe an appearati¢e to be entered 
‘in behalf of ‘the State, on the sth day of ‘the next Term, or 
* then thew caufe to the cuntrary, vedgusdad beitheu eltersd up 
‘ againft the State, and a writ of enquiry of daniages be 
* awarded.’ é =d Sopa hed 

Wirson, Fuftice, Thisis a cafe of uncommon magnitude. 
One of the parties to it is a Stare ; certainly refpectable, claim- 
ing to be /overeign. The queftion to be determing is, whe- 
ther this State, fo refpe€table, and whofe claim foars fo high, 
is amenable to the jurifdi€tion of the Supreme Court. of the 
United States? This quettion, important in itlelf, will depend 
on others, more important ftill; and. may, perhaps, be : ulti- 
mately refolvedinto one, no lefs radical than this—* do the 
people of the United States form a Navion ?” 


A caufe fo confpicuousand interefting, fhould be carefully — 


and accurately viewed from every poflible point of fight. I fhall 
examine it, 1/f. By the principles of general jurifprudence. 
ad. By the lawsand practice of particular States and Kingdoms. 
From the law of nations little or no illuftration of this fubjeé 
can be expe€led. By that law the feveral States and Govern- 
ments fpread over our globe, are confidered as forming a /éciety, 
not a NaTion, It has only been by a very few comprehenfive 
minds, fuch as thofe of Elizabeth and the Fourth Henry, that 
this laft great idea has been even contemplated. gd/y. and 
chiefly, I thall examine the important queftion before us, by 
the Conftituion of the United States, and the legitimate refult of 
that valuable inftrument. ; m 

I. Iam, firft, to examine this queftion by the principles of 
general jurifprudence. What I thall fay upon this head, I in- 
troduce by the obfervation of an original and ptofound writer, 
who, in the philofophy of mind, and all the feiences attendant 
on this prime one, has formed an eta not lefs remarkable, and 
far more illuftrious, than that formed by the juftly celebrated 
Bacon, in another fcience, not profecuted with lefs ability, but 


* lefs dignified as to its objeét ; I mean the philofophy of matter. 


Dr. Reid, in his excellent enquiry into the human mind, on 
the princip!es of common fenfe, {peaking of the fceptical ~ es 
liber: 
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1793- liberal phi + which under bold, but falfe, pietentions te 
sama tiny 25 prevailed in many parts of y before he 


makes the following judicioussemark : “ la e of philo- 
fophets, with pa yt the original faculties be mind, is 
fo adapted to the prevailing fyftem, that it cannot fit any other; 
like a coat that fits the man for whem it was made, and fhews 
him to advantage, which yet will fit very aukward upon one of, 
a different make, although as handfome and wcll proportioned. 
lt is hardly poflible to make any innovation in our philofophy 
concerning the mi tS Operations, without ufing new 
words and phrafes, or giving a different meaning to thofe that 
are received.” ‘With equal propriety may this folid remark be 
applied to the great fubje&t, on the principles of which the de-~ 
cifon of this Soest is to be founded. ‘The perverted ule of 
genus and /pecies in logic, and of impreffons and ideasin metaphy~ 
fics, have never done mifchief fo extenfive or fo pradiically perni- 
cious, as has been done by Srates and fovereigns, im politics and 
purifprudence ; in the politics and jurifprudence even of thofe, 
who wifhed and meant to be free. In the place of thofe ex- 
prefhons I intend not to fubftitute mew ones; but the expref- 
fions them{elves I fhall certainly ufe for purpofes different from 
thefe, for which hitherto they have been frequently ufed); and 
ene of them I fhall apply to an objeé ftill more different. from 
that, to which it has hithemo been more frequently, I may 
fay almoft univerfally, applied. In thefe purpoies, and.in this 
application, I fhall be juftified by example the moit fplendid, and 
by authority the moft finding ; the example of the moft refined 
as well as the moft free nation known te antiquity ; and the au- 
thority of one of the beft Conftitutions known to modern times, 
With regard to one of the’ terms—State—this authority is de- 
clared : With regard to the ether—fovereign—the authority is 
implied only ; But itis equally flrong : For, in an inftrument 
well drawn, as ina poem well compofed, filence is fometimes 
matt expreflive 
‘To the Conftitution of the United States the term SOVEREIGN, 
is totally unknown, ‘There is but one place where it could have 
been ufed with propriety. But, even in that place it would 
not, perhaps, have comported with the delicacy of thofe, who 
ordained aud cfhablifbed that Conflitution. ‘They might have an- 
nounced themfelves * sovEREIGN” people of the Umited Staes : 
ut ferenely confciousof the fad, they avoided the ofentatious 
declaration. , 
Having thus 2vowed my difapprobation of the purpofes, for 
which the terms, Sta/e and. /overeign, are frequently ufed, anc 
af the objet, to which the application ef the laft of them is 
almoft univerfally made ; itis now proper that I fliouid difclofe 
whe meaning, which I aflign to both, and the apstnatet 
axe 
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which I make of the latter. In doing this, Pthallhavewe- 1793- 
cafion ineidently to evince, how trut it is; that ‘States and Gos “UwAs 


vernments were made for man ; and, at the fame time, how 
truc itis, that his ereatures and fervants have firft deceived, next 
vilified, and, at lafty opprefed their maffer and maker. ~ 

Man, fearfully and wonderfully mate, is’ the ‘workimanthip 
of hie all perfe€&t Creator : A State; ufefal and valuable’ as 
the contrivance is, is the inferior conttivance of ma; aid 
from his native dignity derives all its acquired importance. 
When I fpeak of a State’ as an inferior contrivance, IT) mean 
that it is a contrivance inferior only to that; which is dvine': 
OF ali-Auman contrivances, it is certainly ‘moft tranf{cendantly 
excellent, « It is concerning this contrivance that Ciceré fays fo 
fublimely, «“ Nothing, which is exhibited’ upon out globe, is 
mote acceptable to that divinity, which s the whole uni- 
verfe, than thofe communities and aflemblages of men, ‘which, 
lawfully affociated, are denominated States™’. 

Leta State be confidered as fubordinate to the propre : But 
fet every thing elfe be fubordinate to the State. ‘The Jatier 
part of this pofition is equally neceflary with the former. For 
im the practice, and even at length, in the {cience of politics 
there has very frequently been a ftrong current againft the 
naturaLorder of things, and an inconfiderate or an interefted 
difpofition to facrifice the end to the means. As the State has 
claimed precedence of the people ; fo, in the fame inverted 
courfe of things, the Government has often claimed precedence 
of the State; and to this perverfion in the /ecend degree, many 
of the volumes of confufion concerning ‘fovereignty owe their 
exiftence. The minslers, dignified very ptoperly by the ‘ap- 
pellation of the magifrates, have wifhed, and have fucceeded 
in theit wilh, to be eonfidered as the /overeigns of the State. 
This fecond degree of perverfionis confined to the old world, 
and begins to diminifh even there’: but the firf degree is 
ftill too prevalent, even ih the feveral States, of which out 
uniow is compoled. By aState I mean, a complete body of 
free perfons united together for their common benefit, to enjoy 
peaceably what is their ov.n, and to do juftice to others. 
it is an artificial perfon. It has its affairs and_ its interefts ; 
it has its rules : It has its rights: And ithas its. obligations. 
It may acquire property diftin& from that of its members: It 
‘may incur debts to be difcharged out of the public flock, not 
out of the private fortunes of individuals, It may be bound 
by contraéts ; and for damages arifing from the breach of thole 


contracts. In all our contemplations, howéver, concerning this 
| feigned 
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1793 feigned and artificial perfon,,.we fhould never forget, that, in 
“Y~"truth and nature, 'thofe, who think and {peak,, and. ad, are 
men. m2 é } ; 

Is the foregoing defeription of a State a true defcription ? It 
will not be queftioned but it is. . Is there any part of this def- 
cription, which ivtimates, in the remoteft manner, thata State, 
any more than the men who bx: pe it, ought not to do juftice 
and fulfil engagements? It will not be pretended that there 
is... If juftice 1s not dones if engagements -are not fulfilled; 
is it upon general prigeiples of right, lefs proper, in the. cafe 
of a great number, n. the cafe of an individual, to fecure, b 
compulfion, that, which will not, be voluntarily performed ? Leb 
proper it furely cannortbe. ‘The only reafon, I believe, why a free 
man is bound byhuman laws, is, hat he binds him/elf. Upon the 
fame principles, upon which he becomes bound 4y the Jaws, he be- 
comes.amenable to the Courts of Fuftice, which are formed and 
authorifed by thofe laws. If one free man, an original fovereign, 
may do all this ; why may not an nepregate of free men, a col- « 
lection of original farersient do this likewife ? If the dignity 
of each fing/y is undiminithed ; the dignity of all jointly mult be 


unimpaired. A State, like a merchant, makes a contract ; A 
difhonett State, like a difhoneft merchant, wilfully refufes to 
difcharge it : The latter is amenable to a Court of Juflice : Up- 


on. general principles of right, fhall the former when fummon- 
ed to anfwer the fair demands of its creditor, be permitted, 
proteus-like, to afflume a new appearance, and to infult him and 
jultice, by declaring I am a sovereicn State? Surely not. 
Before a claim, fo contrary, in its firit appearance, to the gene- 
ral principles of right and equality, be fuftained by a juft and 
impartial tribunal, the perfon, natural or artificial, entitled to 
make fuch claim, fhould certainly be well known and authenti- 
cated. Who, or what, isa fovereignty ? What is his or its fo- 
vereignty ? On this fubjeét, the errors and the mazes are end- 
lefs and inexplicable. To enumerate all, therefore, will not 
be expected: To take notice’of fome will be neceffary to the 
full illuftration of the alee, important caufe. In oné fenfe, 
the term /svereign has for its correlative, fubje?, In this fenfe, 
the term can receive no application ; for it has ‘no objcé in the 
Contftitution of the United States. Under that Conftiturion 
there are citizens, but no /ubjects. * Citizen of the United 
States*”. . © Citizens of another State.” & Citizens of diffe- 
rent States.” A State or citizen thereof}”. The term, 
fubje&t, occurs, indéed, once in the inftrument ; but to mark 
the contraft ftrongly, the epithet “ foreign”t is prefixed. In 
this fenfe, I prefunie the State of Georgia has no claim upow 

her 
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her own citizens: In this fenfe, I am certain, fhe can have 
no claim upon the citizens of another State. 

In another fenfe, according to fome writers*, every State, 
which governs itfelf without any dependence on another pow. 
er, isa fovereign State. Whether, with regard to her own 
citizens, this is the cafe of the State of Georgia ; whether thofe 
citizens have done, as the individuals of England are faid, by 
their late inftru€tors, to have done, furrendered the Supreme 
Power to the State or Government, and referved nothing to 
themfelves ; or whether, like the people of other States, :and 
of the United States, the citizens of Georgia have referved the 
Supreme Power in their own hands; and on that Supreme 
Power have made the State dependent, initead of being fove- 
reign 5 thefe are queftions, to which, asa Judge in this caufe, 
I can neither know nor fuggeft the proper anfwers; though, as 
a citizen of the Union,-I know, and am interefted to know, 
that the moft fatisfaétory anfwers can be given. Asa citizen, 
I know the Government of that State to be republican ; and 
my fhort definition of fuch a Government is,—one conftructed 
on this principle, that the Supreme Power refides in the body 
of the people. As a Judge of this Court, I know, and can 
decide upon the knowledge, that th: citizens of Georgia, when 
they acted upon the large fcale of the Union, as a part of the 
« People of the United States,” did not furrender the Supreme 
or fovereign Power to that State ; but, as to the purpofes of the 
Union, retained ittothemfelves. 4s to the purpofes of the Union, 
therefore, Georgia is Nov a fovereign State. If the Judicial 
decifion of this cafe forms one of tho/e purpufes.; the allegation, 
that Georgia is a fovereign State, is unfupported by the faé. 
Whether the judicial decifion of this caufe is, or is not, one of 
thofe purpofes, is a queftion which will be examined particu- 
larly in a fubfequent part of my argument. 

There is a third fenfe, in which the term fovereign is fre- 
quently ufed, and which itis very material to trace and explain, 
as it furnifhes a bafis for what I prefume ~to be one of the prin- 
cipal objeétions againft the juri(diction of this Court over the 
State of Georgia. In this tenfe, fovercignty is derived from a 
feudal fource ; and like many other parts of that fyftem fo de- 

rading to man, {till retains its influence over our fentiments 
and conduct, though the caufe, by which that influence was 
, produced, never extended to the American States. ‘The accu- 
rate and well informed Prefident Henault, in his excellént chro- 
nological abridgment of the Hiftory of France, tells us, that, 
about the end of the fecond race of Kings, a new kind of pof- 
fefon was acquired, under the name of Fief: The Governors 
of Cities and Provinces ufurped equally the property of land, 
Mmm and 
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1793+ and the adminiftration of juftice ; and eftablifhed themfelves ag 
“v™ proprietary Seigniors ever thofe places, in which they had been 
only civil magiftrates or military officers. By this means, there 
was introduced’ into the State a new kind of authority, to 
which was afligned the appellation of weteen. ne In procefs 
of time the feudal fyftem was extended over France, and al. 
moft all the other nations of Europe: And every Kingdom be. 
came, in fact, alarge fief. Into England this fyftem ‘was ins 
troduced by the conqueror: and to this zra we may, probably, 
refer the Englifh maxim, that the King or fovercign is the 
fountain of Juftice. But, in the cafeof the King, the fove. 
vereignty had a double operation. “While it vefted him with 
jurifdiétion over others, it excluded all others from jurifdi€tion 
over him. With regard to him, there was no fuperior power ; 
and, confequently, on feudal principles, no right of jurifdi€tion. 
« + The law, fays Sir William Blackfione, alcribes to the King 
the attribute of fovereignty : he is fovereign and independent 





within his own dominions; and owes no kind of ebjectionto £ 


any other potentate upon earth. Hence itis, that no fit oracs ~ 
tion can be brought againft the King, even in civil matters; 
becaufe no Court can have jurifdiction over him : for all jurif= 
diétion implies fuperiority of power.” This laft pofition is only 
a branch of a much more extenfive principle, on which a plan 
of fy{tematic defpotifm has been lately formed in England, and 
profecuted with unwearied afliduity and care. Of this plan the 
author of the Commentaries was, if not the introducer, at leaft 
the great fupporter. He has been followed in it by writers later 
and lefs known ; and his doétrines have, both on the other and’ 
this fide of the Atlantic, been implicitly and generally received 
by thofe, who neither examined their principles nor their con/e- 
quences, ‘The principle is, that all human law muft be preferib- 
ed bya /uperior. This principle I mean not now to examine. 
Suffice it, at prefent to fay, that another principle, very diffe- 
rent in its nature and operations, forms, in my judgment, the 
bafis of found and genuine jurifprudence ; laws derived from 
the pure fource of equality and juftice muft be founded on the 
cONnsENT of thofe, whofe obedience they require. The /overtign, 
when traced to his fource, muft be found in the man. 

I have now fixed, in the feale of things, the grade of a State ; 
and have defcribed its compofure : I have confidered the nature 
of fovereignty ; and pointed its application to the proper object. 
I have examined the queftion before us, by the principles of 
general jurifprudence. In thofe principles I find nothing, which 
tends to evince an exemption of the State of Georgia, from the 
jurifdi€tion of the Court. I find every thing to have a contra- 
ry tendency. 

IL. I 
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_ IL. Lam, in the fecond place, to examine this queftion by 


the laws and practice of different States and Kingdoms. Inan- Gores! 


cient Greece, as we learn from J/ocrates, whole nations defend- 
ed their rights befure crouded tribunals. Such occafions as 
thefe excited, we are told, all the powers of perfuafion ; and 
the vehemence and enthufiafm of the fentiment was graduall 
infufed into the Grecian language, equally fufceptible of ftren 
and harmony. In thofe days, law, liberty, and refining feienee, 
made their benign progrefs in ftri€t and graceful union : The 
rude and degrading league between the bar and feudal barbarifm 
was not yet formed. 

When the laws and practice of particular States have any ap- 
plication to the queftion before us ; that application will furnith 
what is called an argument a fortiori ; becaufe all the inftances 
produced will be inftances of /ubjeés inftituting and fupporting 
fuits againft thofe, who were deemed their own fovereigns. 
Thefe inftances are flronger than the prefent one ; becaufe be- 
tween the prefent plaintiff and defendant no fuch unequal rela- 
tion is alledged to exift. 

Columbus atchieved the difcovery of that country, which, per- 
haps, oughtto bearhisname. A contract made by Columbus 
furnifhed the firft precedent for fupporting, in his difcovered 
country, the caufe of injured merit againft the claims and pre- 
tentions of haughty and ungrateful power. His fon Don Diege 
waited two years in inceffant, but fruitlefs, folicitation at the 
Court of Spain, for the rights which defcended to him in confe- 
quence of his father’s original capitulation. He endeavoured, 
at length, to obtain, by a legal fentence, what he could not 
procure from the favour of an interefted Monarch. He com- 
menced a fuit againft Ferdinand before the Council, which ma- 
naged Jndian affairs; and that Court, with integrity which re- 
fiets honour on their proceedings, decided againft the King, and 
fuftained Don Diego's claim.* 

Other States have inftituted officers to judge the proceedings 
of their Kings : Of this kind were the Ephovi of Sparta: of 
this kind alfo was the mayor of the Palace, and afterwards the 
conftable of France.t 

But of all the laws and inftitutions relating to the prefent 
queftion, none is fo ftriking as that defcribed by the famous Hor- 
toman, in his book entitled Francogalliia. When the Spaniards 
of Arragon elect a King, they reprefent a kind of play, and in- 
troduce a perfonage, whom they dignify by the name of Law, 
la Fufliza, of Arragon. This perfonage they declare, by a 
public decree, to be greater and more powerful than their Kings, 
and then addrefs him in the following remarkable expreflions. 
«© We, who are of as great worth as you, and cando more 
Mmm 2 than. 
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1793. than you can do, eleé you to be our King, upon the conditions 
~~ itipulated : But between you and us there is one of greater'au- 





thority than you.”* > 

In England, according to Sir William Blackftone, no fait can 
be brought againft the King, even in civil matters. So, in that 
Kingdom, is the law, at this time, received. But it was notal- 
ways fo. Under the Saxon Government, a very different doc- 
trine was held to be orthodox. Under that Government, as 
we are informed by the Mirror of Juftice, a book 'faid, by Sir 
Edward Coke, to have been written, in part, at leaft, before the’ 
conqueft ; under that Government it was ordained, that the 
King’s Court fhould be open to all Plaintiffs, by which, without 
delay, they fhould have remedial writs, as well againft the King 
or againft the Queen, as againft any other of the people.+ The law 
continued to be the fame for fome centuries after the conqueft. 
Until the time of Edward I. the King might have been fued as 
acommon perfon. ‘The form of the proceis was even - impera- 
tive. “ Precipe Henrico Regi Angle” c. “ Command 
Henry King of England” &c.t ‘Bracton, who wrote in the 
time of Henry III. ufes thefe very remarkable expreffions con- 
cerning the King “ in juftitia recipienda, minimo de regno fuo coms 
paretur” —* in receiving juftice, he thould be placed on a level 
with the meaneft perfon in the Kingdom §.” ‘True it is, that 
now in England the King muft be fued in his Courts by Peti= 
tien ; but even now, the difference is only in the form, not in 
the thing. The judgments or decrees of thofe Courts will fub- 
ftantially be the fame upon a precatory as upon a mandatory pro- 
cefs. In the Courts of Juftice, fays the very able author of 
the confiderations on the laws of forfeiture, the King enjoys 
many privileges ; yet not to deter the fubject from contending 
with him freely]. The Judge of the High Court of Admiral- 
ty in England made, in a very late caufe, the following manly 
and independent declaration. ‘ In any cafe, where the Crown 
is a party, it is to be obferved, that the Crown can no more 
withhold evidence of documents in its poffeffion, than a private 
perfon. If the Court thinks properto order the produétion of 
any public inftrument; that order muff be obeyed. It wants no 
Infignia of an authority derived from the Crown.” 

«© Judges ought to know, that the pooreft peafant is a man 
as well as the King himfelf : all men ought to obtain juftice ; 
fince in the eftimation of juftice, all men are equal ; whether 
the Prince complain of a peafant, or a peafant complain of the 
Prince.”* Thefe are the words of a King, of the late Fre- 
deric of Pruffia. In his Courts of Juftice, that great man ftood 
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his native greatnefs ; and difdained to mount upon the artifi- 1793. 
cial ftilts of fovereignty. aw 


‘Thus much concerning the laws and praétice of other States 
and Kingdoms. We fee nothing againft, but much in favour of, 
the jurifdi€tion of this Court over the State of Georgia, a party 
to this caufe. 

lil. Lam, thirdly, and chiefly, to examine the important 
queftion now before us, by the Conftitution of the United 
States, and the legitimate refult of that valuable inftrument. 
Under thjs view, the queftion is naturally fubdivided into two 
others.. «1. Could the Conftitution of the United States veft a 


" jurifdi@tion over the State of Georgia? 2. Has that Conftitu- 


tion vetted fuch jurifdi€tion in this Court? Ihave already re- 
marked, that in the prafice, and even in the fcience of politics, 
there has been frequently a ftrong current againft the natural 
order of things ; and an incon/iderate or an interefed difpoftion 
to faerifice the end to the means. ‘Thig remark de“erves a more 
particular illuftration. Even in almoft every nation, which has 
been denominated free, the fate has aflumed a fupercilious pre- 
eminence above the people, who have formed it : Hence the 
haughty notions of flate independence, fate fovereignty and fate fu- 
premacy. In defpotic Governments, the Government has ufurp- 
ed, in a fimilar manner, both upon the fate and the people : 
Hence all arbitrary do€trines and pretenfions .concerning the 
Supreme, abfolute, and incontrolable, power of Government. In 
each, man is degraded from the prime rank, which he ought to 
hold in human affairs : In the /atter, the fate as well as the man 
is degraded. Of both degradations, ftriking inftances occur in 
hiftory, in politics, andin common life. One of them is drawn 
from an anecdote, which is recorded concerning Louis XIV. 
who has been ftiled the grand Monarch of France. This 
Prince, who diffufed around him fo much dazzling {plendour, 
and fo little vivifying heat, was vitiated by that inverted man- 
ner of teaching and of thinking, which forms Kings to be tyrants, 
without knowing or even fufpeCting that they are fo. The op- 
preflion, under which he held his fubje&s during the whole 
courfe of his long reign, proceeded chiefly from. the principles 
and habits of his erroneous education. By thefe, he had been 
accuftomed to confider his Kingdom as his patrimony, and his 
power over his fubjets as his rightful and undelegated inheri- 
tance. Thefe fentiments were fo deeply and flrongly imprint- 
ed on his mind, that when one of his Miniflers reprefented to 
him the miferable conditien, to which thofe fubje€ts were re- 
duced, and, in the courfe of his reprefentation, frequently uf- 
ed the word L’ Etat, the fate, the King, though he felt the truth 
and approved the fubftance of all that was faid, yet was fhock- 
ed at the frequent repetition of the expreflion L’Etat ; and 
complained 
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complained of it itas am indecency offered to his perfon and 
character. And, indeed, that Kings fhould- imagine themfelves 
the fival cau/*s, for which mem were made, and /ocieties were 
formed and Governments were inftituted, will ceafe to be a mat- 
ter of wouder or furprife, when we find that lawyers; and ftatef- 
mc7, and philofophers, have taught or favoured principles; which 
neceiiirily lead to the fame conclufion.. Another inftance, 
equally ftrong, but ftill more aftonifhing, is dtawn from. the 
Lritife Government, as defcribed by Sir William Blackflone and 
his followers. As defcribed by him and them, the Rritifbis a 
defpotic Government. It is a Government without a people. 
In that Government, as fo defcribed, the fovercignty is poffetied 
by the Parliament’: In the Parliament, therefore, the fupreme 
and abfolute authority is vefted :* In the Parliament refides 
that incontrolable and defpotic power, which, in all Govern- 
ments, mult relide fomewhere. The conftituent parts of the 
Parliament are the King’s Majefty, the Lord’s Spiritual, the 
Lord’s Temporal, and the Commons. The King and thefe three 
Eftates together form the great corporation or body politic of 
the Kingdom. All thefe fentiments are found ;_ the laft expref- 
fions are found verbatim+ in the commentaries upon the laws of 
England { The Parliament form the great body politic of En- 
gland! What, then, or where, are the PEOPLE ? Nothing! 
No where! . They are not fo much as even the « bafelefs fabric’ 
ofa vifion !” From legal contemplation they totally difappear ¢ 
Am I not warranted in faying, that, if this is q juft defeription ; 
a Government, fo and jultly fo defcribed, js a defpotic Go- 
vernment ? Whether this defcription is or is not a-juft one, is 
a quettion of very different import. 

In the United States, and in the feveral States, which com- 
pofe the Unien, we go not fo far: but ftill we go ene ffep far- 
ther than we ought to go in this unnatural and inverted order of 
things. ‘lhe fates, rather than the Peopie, for whofe fakes the 
States exift, are frequently the objeéts which attraét and arreft 
our principal attention. ‘Chis, T believe, has produced much of 
the confufion and perplexity, which have appeared in fevera? 
proceedings and feveral publications on ftate-politics, and on 
the politics, too, of the United States. Sentiments and expref- 
fions of this inaccurate kind prevail in our common, even in our 
convivial, language. Isa toaitafked? « The United States,” 
inftead of the «* People of the United States,” is the toaft gi- 
ven. ‘Thisis not politically corre. ‘The toaft is meant to pre- 
fent to view the /ir/egreat object in the Union : It prefents only 
the fecond : It prefents only the artificial perfon, inftead of the 
nztural perfons, who {poke it into exiftence. A State I cheer- 

fully 
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fully admit, is the nobleft work of Afan : But, Man limflf, v793- 
free and honeft, is, I fpeak as to this world, the nobleft work www 
of Gop. 

Concerning the prerogative of Kings, and concerning the 
fovereignty of States, much has been faid and written ; bat lit- 
tle has been faid and written concerning a fabje& much more 
dignified and important, the majefty of the people. The mode 
of exprefion, which I would fubftitute in the place of that ge- 
nerally ufed, is not only politically, but alfo (for between true liber- 
ty and true tafte there is a clofe alliance) claffically more correé. 
On the mention of Athens, a thoufand refined and endearing 
affociations rufl at once into the memory of the /cholar, the 
philofopher, and the patriot. When Homer, one of the moft cor- 
reét, 23 well asthe oldeft of human authorities, enumerates the 
other nations of Greece, whofe forces ated at the fiege of Troy, 
he arranges them wnder the names of their different Kings or 
Princes : But when he comes tothe Athenians, he diftinguithes 
them by the peculiar appellation of the peopLe* of Athear. 
The well known addrefs ufed by Demofthenes, when he har- 
rangued and animated his aflembled countrymen, was'«* O Men 
of Athens.” With the ftri€teft propriety, therefore, daffical and 
political, our national fcene opens with the moft magnificent ob- 
je&@, which the nation could prefent. “ ‘The Péopre of the 

United States” are the firft perfonages introduced. Who were 
thofe people ? They were the citizens of thirteen States, each 
of which had a feparate Conftitution and Government, and 
all-of which were conneéted together by articles of confedera- 
tion. To the purpofes of public ftrength and felicity, that con- 
federacy was totally inadequate. A requifition onthe feveral 
States terminated its Legifative authority : Executive or Fudici— 
al authority ic had none. In order, therefore, ‘tu form a more 
perfe&t union, to’ effabli/h juffice, to enfure domeflic tranquillity, 
to provide for common defence, and to fecure the bleflings of 
liberty, thofe people, among whom were the people of Georgia, 
ordained and eftablifhed the prefent Conftitution. By that Con- 
ftitution Legiflative power is velted, Executive power is vefted, 
Fudicial power is vetted. 

‘Lhe queftion now opens fairly to dur view, could the people 
of thofe States, among whom were thofe of Georgia, bind thofe 
States, and- Georgia among the others, by the Legiflative, Exe- 
cutive, and Judicial power fo vefted ? If the principles, on 
which I have founded myfelf, are juft and true; this queftion 
muft unavoidably receive an affirmative anfwer. If thofe States 
were the work of thofe peop/e; thofe people, and, that I may 
apply the'cafe clofely, the people of Georgia, in particular, 

could 
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3793- could alter, as they pleafed, their former work: To anygiven 
ne ‘dare, they cobld Uausini&s 2h well be eblarge .> udigitetiped 





the former State-powers, they could extingui/b or transfer. 
The inference, which neceflarily refults, is, that the jtu- 
tion ordained and eftablithed by thofe people ; and, {till clofely 
to apply the cafe, in particular by the people of Georgia, could 
velt jurifdiction or judicial power over thofe States and over the 
State of Georgia in particular. | 

The next queftion under this head, is, Has the Conftitution 
done fo? Did thofe people mean to exercife this, their un. 
doubted power? ‘Thefe queftions may be refolved, either by 
fair and conclufive deductions, or by direét and explicit decla- 
rations. In order, ultimately, to difcover, whether the 
of the United States intended to bind thofe States by the Fudi- 
cial power vefted by the national Conftitution, a previous. en~ 
quiry will naturally be : Did thofe people intend to bind thofe 
fates by the Legiflative power vefted by that Conftitution ? The 
articles of confederation, it is well known, did not operate up- 
on individual citizens; but operated only upon fates, _This-de- 
fect was remedied by the national Conftitation, which, as..a// 
allow, has an operation on individual citizens. But if an opi- 
nion, which fome feem to entertain, be juft ; the defect reme- 
died, on one fide, was balanced by a defcét introduced on the 
other: For they feem to think, that the prefent Conftitution 
operates only on individual citizens, and not on States... ‘This 
opinion, however, appears to be altogether unfounded. When 
certain laws of the States are declared to be * fubjeé& to the re- 
vifion and controul of the Congrefs;”* it cannot, furely, be con- 
tended that the Legiflative power of the national Government 
was meant to have no operation on the feveral States. The fad, 
uncontrovertibly eftablifhed in one inftance, proves the principle 
in allcther inftances, to which the faéts will be found to apply. 
We may then infer, that the people of the United States intend- 
ed to bind the feveral Stazes, by the Legiflative power of the na- 
tional Government. 

In order to make the difcovery, at which we ultimately aim, 
a fecond previous enquiry will naturally be—Did the people of 
the United States intend to bind the feveral States by the Execu- 
five power of the national Government? The affirmative an- 
{wer to the former queftion dire&ts, unavoidably, an affirmative 
anfwer tothis. Ever fince the time of Braéfon, his maxim, I 
believe, has been deemed a good one—‘ Supervacuum effet leges 
condere, nif effet qui leges tueretur.”+ It would be fuperflu- 
ous to make laws, unlefs thofe laws, when made, were to 
be enforced.” When the laws are plain, and the application of 
them is uncontroverted, they are enforced immediately by the 
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Executive authority of Government. When the application of 
them is doubtful or intricate, the interpofition of the judicial 
authority becomes neceflary. ‘Che fame principle, therefore, 
which direéted us from the frf to the /econd ftep, will dire& us 
from the fecend to the third and /ef ftep of our dedudtion. Fair 
and conclufive deduction, then, evinces that the people of the 
United States did veit this Court with jurifdi€tion over the State 
of Georgia. The fame truth may be deduced from the déechared 
objects, and the general texture of the Conftitution of the Unit. 
ed States. One of its declared objects is, to form an union 
more perfect, than, before that time, had been formed. Bes 
fore that time, the Union poflefied Legiflative, but wninforced 
Legiflative power over the States. Nothing could be more na- 
tural than to intend that this Legiflative power fhould be en- 
forced by powers Executive and Fudiciah Another declared 
object is, * to eftablith juftice.” This points, in a particular 
manner, to’ the Fudicial authority. And when we view this 
obje& in conjunction with the declaration, “ that no State 
fhall pafs a law impairing the obligation of contracts ;” we 
fhall probably think, that this objeét points, in a particular man- 
ner, to the jurifdiction of the Court over the feveral States. 
What good purpofe could this Conftitutional provifion /ecure, 
if a State might pafs a law impairing the obligation of its own 
contracts ; and be amenable, for fuch a violation of right, to 
no controuling judiciary power ? We have feen, that on the 
principles of general jurifprudence, a State, for the breach of 
a contract, may be liable for damages.. A third declared obje& 
is—* to enfure domeftic tranquillity.” This tranquillity is moft 
likely to be difturbed by controverfies between States. Thefe 
confequences will be moft peaceably and effe€tually decided by 
the eftablifhment and by the exercife of a {uperintending judicial 
authority. By fuch exercife and eftablifhment, the law of na- 
tions; the rule between contending Statcs ; will be enforced 
among the feveral States, in the : 

law. 

Whoever confiders, in a combined and comprehenfive view, 
the general texture of the Conftitution, will be fatisfied, that 
the people of the United States intended to form themfelves in- 
to a nation for national purposes. They inftituted, for fuch pur- 
pofes, a natzonal Government, complete in all its parts, with 
powers Legiflat:ve, Executive and Judiciary ; and, in all thofe 
powers, extending-over the whole nation. Is it congruous, that, 
with regard to-/uch purpofes, any man or body of men, any 
perfon natural or artificial, fhould be permitted to claim fuc- 
ce(sfully an entire exemption from the jurifdi€tion of the nati- 
onal Government ? Would not fuch claims; crowned with 
fuccefs, be repugnant to our very exiftence as a nation ? wn 
Nnn 9 


ame manner as municipal . 
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1793+ fo many trains of deduétion, coming from different quarters, 
=~ converge and unite, at laft, in the fame point; we may fafely 





conclude, as the Jegitimate refult of this Conftitution, that the 
State of Georgia is amenable to the jurifdiction of this Court. 
, But, in my opinion, this doétrine-refts not upon the legiti- 
mate refult of fair and conclufive dedu€tion from the Coniftitu- 
tion : It is confirmed, beyond all doubt, by the diref? and ex- 
plicit declaration of the Conftitution itfelf. « The judicial 
power of the United States thall extend, to controverfies between 
two States.”* Two States are ed to have a con 
between them : This controverfy 1s fuppofed to be brought be- 
fore thofe vefted with the judicial power of the United States : 
Can the moft confummate degree of profeffional ingenuity de- 
vife a mode by which this * controverfy between two States” 
can be brought before a Court of law; and yet neither of thofe 
States be a Defendant ? “ The judicial power of the United 
States fhall extend to controverfies, between a fate and citizens 
of another State.” Could the ftricteft legal language ; could 
even that language, which is peculiarly appropriated to an art, 
deemed, by a great mafter, to be one of the moft honorable, 
laudable, and profitable things in our law ; could this ftrict and 
appropriated language, defcribe, with more precife accuracy, 
the caufe now depending beforethe tribunal ? Caves, and not 
parties to caufes, are weighed by juftice, in her equal fcales : 
On the former /ole/y, her attention is fixed : To the latter, the: 
is, a$ the is painted, blind. 

I have now tried this queftion by all the touchftones, to which 
I propofed to apply it. [ have examined it by the principles of 
general jurifprudeuce ; by the laws and practice of States and 
Kingdoms ; and by the Conftitution of the United States. From 
alJ, the combined inference is; ‘that the action lies. 

Cusninc, Fufice. ‘The grand and principal queftion in this 
cafe is, whether a State can, by the Foederal Conftitution, be 
{ued by an individual citizen of another State ? 

The point turns not upon the law or practice of England, al- 
though perhaps it may be in fome meafure elucidated thereby, . 
nor upon the law of any other ears whatever ; but upon 
the Conftitution eftablithed by the people of the United States ;- 
and particularly upon the extent of powers given to the Foede- 
ral Judicial in the 2d feétion of the 3d article of the Conftitu- 
tion. It is declared that “ the Judicial power fhall extend 
to all cafes in lew and equity arifing under the Conftitution, the 
laws of the United States, or treaties made or which fhall be 
made under their authority ; to all cafes affe€ting ambafladors or 
other public minifters and confuls ; to all cafes of admiralty and 
maritime jurifdiction ; to controverfies, to which the Unitad 
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States fhall be a party ; to controverfies between twe or more 1793- 
States and citizens of another State ; between citizens of dif- ““V™~ 


ferent States ; between citizens of the fame State claiming 
lands under grants of different States; and between a State and 
citizens thereof arid foreign States, citizens or fubjects.? The — 
judiciz) power, then, is exprefsly extended to ‘* controverfes 
betw cen a State and citizens of another State.” When a citizen 
makes a demand againft a te, of which he is not a citizen, 
it is as really a controverfy between a State and a citizen of ano- 
ther State, asif fuch State made a demand againft fuch citizen, 
The cafe, then, feems clearly to fall within the letter of the 
Conftitution. It may be fuggeited that it could not be intended 
to fubject a State to bea Defendant, becaule it would effe& the 
fovereignty of States.. If that be the cafe, what thall we do 
with the immediate preceding claufe; ‘* eontroverfies between 
two or more States,” where a State muft of neceflity be Defen- 
dant ? If it was not the intent, in the very next claufe alfo, 
that a State might be made Defendamt, why was it fo exprefled 
as naturally to leadto and comprehend that idea? Why was 
not an exception made if one was intended ? 

Again —what are we to do with the laft claufe of the fe€tion 
of judicial powers, viz. “ Controverfies between a fate, or the 
citizens thereof, and foreign flates or citizens?” Were again, 
States muft be fuable or liable to be made Defendants by this 
claufe, which has a fimilar mode of language with the two. other 
claufes I have remarked upon. For if the judicial power ex- 
tends to a controverfy betweenone of the United States and a 
foreign State, as the claufe exprefles, one of them mult be De- 
fendant. And then, what becomes of the fovereignty of States 
as far as fuing affects it? But although the words. appear re- 
ciprocally to affe&tthe State here and a foreign State, and put 
them on the fame footing as far as may be, yet ingenuity may 
fay, that the State here may fue, but cannot be fued ; but that 
the foreign State may be fued but cannot fue, We may touch 
foreign Pesrignion but not ourown. But I conceive the rea- 
fon of the thing, as wellas the words of the Conftitution, tend 
to fhew that the Foederal Judicial power extends to a fuit 


. brought by a foreign State againft any one of the United States. 


One defign of the general Government was for managing the 
great affairsof peace and war and the general defence, which 
were impoffible to be conducted, with fafety, by the States /- 
parately. Incident to thefe powers, and for preventing contro- 
verfies between foreign powers or citizens from rifing to extre- 
meties and to.an appeal tothe fword, a national. tribunal was. 
neceflary, amicably todecide them, and thus ward off fuch fa- _ 
tal, public calamity. ‘Thus, States at home and their citizens, © 
and foreign States and their citizens, are put together without 
( Nan 2 diftin€tion. 
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1793- diftin€lion upon the fame footing, as far as may be, as to contro- 
“~~ vertices between them. So alfo, with refpeét to controverfies be- 


tween a Seate and citizens of another State (at home) comparing 
all t e claufes together, the remedy is ; the claim to 
jeftice equal. As controverfies between and State, and 


between aScate and citizens of another State, might tend gra 
dually to involve States im war and bloodthed, a difinterefited 
civil tribunal was intended to be inftituted to decide fuch con- 
troverfies, and preferve peace and friendthip. Further ; if a 
Stace is entitled to Juttice in the Foederal Court, a nou, a ci- 
tizen of another State, why not fuch citizen again 

when the fame language equally comprehends both ? “The 
rights of individuals and the juftice due to them, are as dear 
and precious as thofe of States. Indeed the latter are found- 
ed upon the former ; and the great end and objeét of them 
muft be to fecure and fupport the mghts of imdividuals, or 
elie vain is Government. 

But {till it may be infifted, that this will reduce States to 
mere corporations, and take away all fovereignty. As to cor- 
The only all States whatever are corporations or bodies politic. 

queftion is, what ‘are their ? As to indivi- 

dual Searssand the United States, the itution marks the 
boundary of powers. Whatever power is depofited with the 
Union by the people for their own neceffary fecarity, is fo fara 
curtailing of the and prerogatives of States. This is, 
as it were, a ~evident propofition ; at leaft it cannot be 
contefted, Thus the power of declaring war, making 
raifing and Spee eee gd ee defence, levying Joties, 
excifes and taxes, if neceffary, with many other powers, are 
lodged im Congrefs ; and are a moft efféntial abridgement of 
State fovereignty. Again ; the reftriGtions upon States ; “ No 
State hall emter into any treaty, alliance, or ¢ cag iene coin 
maney, emit bills of credit, tach any Sing ht fe ent 
temder im payment of debts, pafs any law impairing the ailing 
of comtralts :” ayant Pogece 3 number of others, are important 
reftrictions of the power of States, and were thought necef- 
fury to mamtain the Union; and to eftablifh fome fundamenral 
uniform ineiples of public juftice, throughout the whole 

sade 0b Gens jet Sets Where it os been abi, 
Sem the fovercignty of States. Where it has been abridged 
it was thought neceflary for the indifpenfable good 
whole. If the Conftitation is found inconvenient in wraéice 
in this or any other particular, it is well that a regular mode is 
pomred ou: foramendment. Bat, while it remains, all offices 
J egiflarive, Executive, and Judicial, both of the States and 
ef the Unser, are bound by oath wfupport it. 
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One other objeétion has been that if a Statemay 1793, 
edasd bp: erckinen 96 atethne Sete; then should Manes Cokes 


may be fued by a citizen of any of the States, or, in other 
words, by any of theircitizens. If this be a neceflary confe- 
quence, it muft be fo. I doubt the confequence, from the dif- 
ferent wording of the different claufes, conneéted with other 
reafons. When fpeaking of the United States, the Conftitution 
fays ** controverfies to which the Uniren States fhall be a par- 
ty” not controverfies between the United States and any of their 
citizens. ‘When {peaking of States, it fays, ** controverfies be» 
tween two or more flates ; between a ftate and citizens of another 
fate.” As toreafons for citizens fuing a different State, which 
do not hold equally good for fuing the United States ; one may 
be, that as controverlies between a State and citizens of another 
State, might have a tendency to involve both States in conteft, 
and perhaps in war, acommon umpire to decide fuch controver- 
fies, cand bane a tendency to prevent the mifchief. Thatan ob- 
jet of this kind was had in view by the framers of the Confti- 
tution, I have no doubt, when I confider the clafhing interfer- 
ing laws which were made in the neighbouring States, before 
the a of the Conftitution, and fome affecting the pro- 
perty of citizens of another State in a very different manner 
from that of their own citizens. But I do not think it neceffa- 
ry to enter fully into the queftion, whether the United States 
are liable to be fued by an individual citizen ? In order to de- 
cide the point before us. Upon the whole, I am of opinion, 
that the Conftitution warrants a fuit again a State, by an indivi- 
dual citizen of another State. 

A fecond queftion made in the cafe was, whether the parti- 
cular a€tion of afumpfit could lie againft a State ? I think o- 
fumpfit will lie, if any fuit ; provided a State is capable of con- 
tractin 


The third queftion refpe€ts the compe of fervice, which 
I apprehend is good and proper ; the fervice being by fummons 
and notifying the fuit to the Governor and the Attorney Gene- 
ral ; the Governor, who is the Supreme Executive i 
and reprefentative of the State, whois bound by oath todefend 
the State, and by the Conftitution to give information to the Le- 
giflature of all important matters which concern the intereft of 
the State ; the Attorney General who is bound to defend the 
intereft of the State in Courts of Law. 

Jay, Chief Juice. The queftion we are now to decide has 
been accurately ftated, viz. Is a State fuable by individual citi- 
zens of another State ? 

It is faid, that Georgia refufes to appear and anfwer tothe 
Plaintift in this a€tion, becaufe the is a /evereign Stare, and 
therefore not /iaive to fuch a€tions. In order to afcertain the me- 
rite 
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'1793- rits of this objection, let us enguise, 1 ft. In what fenfe G is 
; Whether Je 


“v™ a foversign State. . ad. 





fuability is incompatable 

fuch fovereignty. 3¢. Whether the Copftitution (to whieh Geor- 
gia is a party) authorifes fuch an aGtion againft her. 

Svability and fuable axe wordsmot in common ufe, but they 
conciicly and corredily the idea annexed to them. 

ift, In determining the fenfe in which Georgia is a fovereign 
State, it may be ufeful to turn our attention to the political fitu- 
ation we were in, prior to the Revolution, and to the political 
rights which emerged from the Revelution. All the 
now poflefied by the United States was then a part of the domi- 
nions appertaining to the crownof Great Britain. Every acre 
of land in this country was then held mediately or immediate- 
ly by grants from that crown. All the people of this country 
were then, fubje&tsof the King of Great Britain, and owed 
allegiance to him 3 and all the civil authority then exifting or 
exercifed here, flowed from the head of the Britis Empire, 
‘They were in ftri fenfe fellew fubje&s, and in a variety of 
refpects one people. When the Revolution commenced, the 
patriots did not aflert that only the fame affinity and focial con- 
nection fubfifted between the people, of the colonies, which fub- 
fiited between the people of Gau/, Britain, and Spain, while Ro- 
man Provinces, viz. only that ailinity and focial conne€tion which 
refult from the mere circumflance of being governed by the fame 
Prince ; different ideas prevailed, and gave occafion to the Con- 
grefsof 1774 and 1775» 

The Revolution, or rather the Declaration of Independence, 
found the people already united for general puspofes, and at 
the fame time providing for their more domettic concerns by 
State conventions, and other temporary arrangements. From 
the crown of Great Britain, the fovereignty of their country 
pafled to the people of it ; and it was then not an uncommop 
opinion, that the unappropriated lands, which belonged to that 
crown, pafled not to the people of the Colony or States within 
whofe limits they were fituated, but to the whole people; on 
whatever principles this opinion refted, it did not give way to 
the other, and thirteen fovereignties were confidered as emerg- 
ed from the principles of the Revolution, combined with local 
‘convenience and confiderations ; the people neverthelefs conti- 
nued to. confider themselves, in a national point of view, asone 
people ; and they continued without interruption to manage 
their national concerns accordingly ; afterwards, in the hurry 
of the war, and in the warmth of mutual confidence, they 
made a confederation of the States, the bafis of a general Go- 
vernment. Experience difappointed the expectations they had 
formed from it ; and then the people, in their colle@tive and 
\pational capacity, eftablithed the prefent Conttitution. It is re- 
remarkable. 
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markable that in eftablifhing it, the people exercifed their own 
rights, and their own proper fovercignty, and confcious of the 
plenitude of it, they declared with becoming dignity, « We 
‘the people of the United States, do ordainand eftablith this 
« Conftitution.” Here we fee the people a€ting as fovereigns 
of the whole country; and inthe languageof fovereignty, ef- 
tablithing a Conitirution by which it was their will, that the 
State Governments fhould be bound, and to’ which the State 
Conftitutions flould be made to conform. Every State’ Confti- 
tution isa compact made by and between the citizens of a State 
to govern themfelves im a’ cettain manner; and” the Conftitu- 
tion of the United States ts Vikewife a compact made by the peo- 
ple of the United States to govern themielves as to general ob- 
jeGts, in a certain manner. By this great compact however, 
many prerogatives were transferred to the national Government, 
fuch as thofe of making war and peace, coutratting alliances, 
goining money, &c. &c. 
If ee it be true, that the fovereignty of the nation is in the 
ple of the nation, and the refiduary fovereinty of each State’ 
in the people of each State, it may be ufefulto compare thefe 
fovereignties with thofe in Europe, that we may thence. be etia- 
bled to judge, whether all the prerogatives which are-allowed 
to the latrer, are fo effential to the former. There’ is reafon to 
fufpeQ that fome of the difficulties which embarrafs the prefent 
queftion, arife from inattention to differences which fubfift be— 
tween them. ; 
It will be fufficient to obferve briefly, that the fovereignties 
in Europe, and particularly in England, exift on feudal princi- 
ples. ‘That fyftem confiders the Prince as the fovereign, vand the 
people as his /fubjef@s 5 it- regards his perfon as the objec of allegi- 
ance, and excludes the idea of his being on an equal footing 
with a fubjeét, either in a Court of Juftice or elfewhere. 
That fy&tem contemplates him as being ‘the fountain of honor 
and authority ; and from*his*grace and’ grant derives all fran- 
chifes, immunities and privileges ; it iseafy to perceive that 
fuch a fovercign could not be amenable to a Court of Juftice, or 
fubje&ted to judicial controwl and a&iual conftraint. It was'of 
necefflity, therefore, that fuability became incompatible with 
fuch fovereignty. Befides, the Prince having all the Executive 
powers, the judgment of the Courts would, in fact, be ‘only 
monitory, not’mandatory to him, and a capacity to be advifed, 
is a diftin@t thing from a capacity to be fued: ‘The fame feudal 
ideas run through all their juri{prudence, and conftantly remind - 
us of the diftinction between the Prince and the fubject. No 
fuch ideasobtain here ; at the Revolution, the fovereignty de- 
volved on the peuple ; and they are'truly the fovereigns of the 
country, but they are foverviens auvithett fubjedts (unlefs the Afri- 
Cah 
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can flaves among us may be fo called) and have none to govern: 
but them/elves ; the citizens of America are equal as fellow citi« 
zens, and as joint tenants in the fovereignty. 

From the differences exifting between feudal — 
and pee t- founded on compacts, it necefiarily 3 
that their refpective prerogatives muft differ. Soverignty is 
the right to govern; a nation or State-fovereign is the pn Bo 
perfons in whom that refides. In Europe the fovereignty is ge- 
nerally afcribed to the Prince; here it refts with the pooghe'y 
there, the fovereign a€tually adminifters the Government ; here, 
never in a fingle inftance; our Governors are the agents of the 
people, and at moft ftand in the fame relation to their fove. 
reign, in which regents in Europe ftand to their fovercigns.. 
Their Princes have perfonal powers, dignities, and pre-eminences, 
our rulers have none but oficial ; nor do they partake in the fo- 
vereignty otherwife, or in any other capacity, than as private ci- 
tizens. : 4 

2d. The fecoad obje& of enquiry now ten itfelf, viz. 
whether fuability is compatible with State fovereignty. 


-— Suability, by whom? Nota fubjeé, for in this country 





there are none ; not an inferior, for all the citizens being as to 
civil rights perfeétly equal, there is not, in that refpe€, one ci-' 
tizen inferior to another. It is agreed, that one free citizen may 
fue another ; the obvious didtates of juftice, and the purpofes 
of fociety demanding it. It is agreed, that one free citizen may 
fue any number on whom procefs can be conveniently execut- 
ed; nay, in certain cafes one citizen may fue thou- 
fand; for where a corporation is fued, all the members of” 
it are adually {ued, though not perfonally, fued. In,this city 
there are forty odd thoufand free citizens, all of whom may be 
collectively fued by any individual citizen. In the State of 
Delaware, there are fifty odd thoufand free citizens, and what 
reafon can be afligned why a free citizen who has demands a- 
gainft them fhould not profecute them? (Can the difference 
between forty odd thoufand, and fifty odd thoufand make any 
diftin@ion as to right? Is it not as eafy, and as convenient 
to the public and parties, to ferve a fummons on the Governor 
and Attorney General of Delaware, as onthe Mayor or other 
Officers of the Corporation of ‘Philadelphia ? Will it be faid, 
that the fifty odd thoufand citizens in Delaware being affociated 
under a State Government, ftand in a rank fo fuperior to the 


forty odd thoufand of Philadelphia, affociated under their char- 


ter, that although it may become the latter to meet an individu- 
al on an equal footing in a Court of Juftice, yet that fuch a pro- 
cedure would not comport with the dignity of the former ?— 
In this land of equal liberty, fhall forty odd thoufand in one 
place be compellable to do juftice, and yet fifty odd _— 
another 
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another place be privileged to do juftice only as they may think & 
proper? Such objeétions would not werigone with the equal oe 


rights we claim ; with the equality we profefs to admire and 
maintain, and with that popular fovereignty in which every ci- 
tizen partakes. Grant that the Governor of Delaware holds an 
office of fuperior rank to the Mayor of Phi ia, they are 
both neverthelefs the officers of the people ; and however more 
exalted the one may be than the other, yet in the opinion of 
thofe who diflike ariftocracy, that circumftance cannot be a good 
reafon for impeding the courfe of juftice. 

If theré be any fuch incompatability as is pretended, whence 
does it arife? In what doesit confit? There is at leaft one 
ftrong undeniable fat againft this incompatibility, and that is 
this, any one State in the Union may fue another State, in this 
Court, that is, all the people of one State fue all the peo- 
ple of another State. It is plain then, that a State may be /ued, 
and hence it plainly follows, that /vebilit) and fate /overcignty 
are not incompatible. As @ne State may fue another State in 
this Court, it is plain that no degradation toa State is thought 
to accompany her appearance in this Court. It is not therefore 
to an appearance inthis Court that the objeGlion points. To 
what does it point ? It points to an appearance at the fuit of 
one or more citizens. But why it fhould be more incompati- 
ble, that all the people of a State fhould be fued by one citizen, 
than by one hundred thoufand, I cannot perceive, the procefs . 
in both cafes being alike ; and the confequences of a judgment 
alike. Nor can I obferve any greater inconveniencies in the one 
cafe than in the other, except what may arife from the feelings 
of thofe whomay regard a leffer number in an inferio€ light. 
But if any reliance be made on this inferiority as an objection, 
at leaft one half of its force is done away by this faa, viz. that 
it is conceded that a State may appear in this Court as Plaintiff 
againft a fingle citizen as Defendant ; and the truth is, that 
the State of Georgia is at this moment profecuting an action in 
this Court againft two citizens of South Carolina.* 

The only remnant of objection therefore that remains is, 
that the State is not bound to appear and anfwer as a Defendant 
at the fuit cf an individual: but why it is unreafonable that fhe 
fhould be fo bound, is hard to conjecture : That rule is faid to 
be a bad one, which does not work both ways; the citizens of 
Georgia are content with a right of fuing citizens of other 
States ; but are not content that citizens of other States fhould * 
have a right to fue them. 

Let us now proceed to equire whether Georgia has not, by be- 
ing a party to the national compact, confented to be fuable by 
individual citizens of anether State. This enquiry naturally 

Ooo leads 
* Georgia v. Brailsford, et ale Ant. t. 
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£793. leads our attention, 1. To the defign of the Coffitufion. 
—v~ ad. To the letter and exprefs declaration in it. 





Prior to the date of the Conftitution, the people had not any 
national tribunalto which they could refort for juftice ; the 
diftribution of juftice was then confined to State judicatories, 
in whofe inftitution and organization the people of the other 
States had no participation, and over whom they had not the 
leaft controul. There was then no general Court of appellate 
jurifdi@ion, by whom the errors of State Courts, affecting ei. 
ther the nation at large or the citizens of any other State, could - 
be revifed and correéted. Each State was obliged to ‘acquiefce 
in the meafure of juftice which another State might yield to 
her, or to her citizens; and that evenin cafes where State con- 
fiderations were not always favorable to the moft exa& meafure. 
There was danger that from this fource animofities would in 
time refult ; and as the tranfition from animofities to hoftilities 
was frequent in the hiftory of independent States, a common 
tribunal for the termination of cémtroverfies became defirable, 
from motives both of juftice and of policy. 

Prior alfo to that period, the United States had, by taking a 
place among the nations of the earth, become amenable to the 
laws of nations; and it was their intereft as well as their da. 
ty to provide, that thofe laws fhould be refpected and obeyed ; 
in their national character and capacity, the United States were 
refponfible to foreign nations for the conduct of each State, re- 
lative to the laws of nations, and the performance of treaties ; 
and there the inexpediency:of referring all fuch queftions to 
State Courts, and particularly to the Courts of delinquent States 
became apparent. While a// the States were bound to prote& 
each, and the citizens of each, it was highly proper and reafona- 
ble, that they fhould be ina capacity, not only to caufe juftice to 
be done ¢o each, and the citizens of each; but alfo to caufe jul- 
tice to be done dy each, and the citizens of each 5 and that, not 
by violence and force, but in a ftable, fedate, and regular courfe 
of judicial procedure. 

Thefe were among the evilsagaint which it was proper for 
the nation, that is, the people of all the United States, to pro- 
vide by a national judiciary, to be inftituted by the whole nation, 
and to be refponfible to the whole nation. 

Let us now turn to the Conftitution. The people therein 
declare, that their defign in eftablifhing it, comprehended jx 
objects. sft. To forma more perfe€&t union. ad. Toeftablith 
jultice. 3d. Toenfure domeftic tranquillity. 4th. To provide 
for the common defence. 5th. To promote the general wel- 
fare. 6th. To fecure the bleffings of liberty to themfelves and 
their pofterity. It would be pieafing and ufeful to confider and 
teace the relations which each of thefe objects bears to the —_ 
an 
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and to fhew that they colle€tively comprife every thi ui- 4 
fite, with the blefling of Divine cr to See sot Sa. 
profperous and happy : on the ee eccafion fuch difquifi- 
tions would be unfeafonable, becaufe foreign to the fubje& 
immediately under confideration. | 

It may be afked, what is the precife fenfe and laticude in 
which the words “ to efablifb juflice,” as here ufed, are to be 
underftood ? The anfwer to this queftion will refult from the 
provifions made in the Conftitution on this. head. They are 
ipecified in the 2d. fe€tion of the 3d article, where it is or- 
dained, that the judicial power ot the United States thall extend : 
to ten defcriptions of cafes, viz. 1ft. To all cafés-arifing un- 
der this Conititution ; becaufe the meaning, conftruction, and 
operation of a compact ought always to be afcertained by all 
the parties, or by authority derived only from one of them. ad. 
To all cafes arifing under the laws of the United States ; be- 
caufe as fuch laws conftitutiona]ly made, are obligatory on each 
State, the meafure of obligation and obedience ought not to be | 
decided and fixed by the party from whom they are due, but 
by a tribunal deriving authority from both ‘the parties. 3d. a 
To all cafes arifing under treaties made by their authority a 
caufe, as treaties are compacts made by, and obligatory on, the 
whole nation, their operation ought not te be affected or regu- 
lated by the local laws or Courts of a part of the nation. 4th, 
To all cafes affeting Ambafladors, or other public Minifters 
and Confuls ; becaufe, as thefe are officers of foreign nations, 
whom this nation are bound to preteét and treat according to 
the laws of nations, cafes affeCting them ought only to be cog- 
nizable by national authority. 5th. To all cafes of Admiral- 
ty and Maritime jurifdi€tion ; becaufe, as the feas are the joint 
property of nations, whofe right and privileges relative there- 
to, are regulated by the law of nations and treaties, fuch cafes 
neceflarily belong to national jurifdi€tion. 6th. To controver- 
fies to which the United States fhall be a party ; becaufein cafes 
in which the whole people are interefted, it would not be equal 
or wife to let any one State decide and meafure out the juttice 
due to others. 7th. To controverfies between two or more 
States ; becaufe domeftic tranquillity requires, that the conten- 
tions of States fhould be peaceably terminated by a common. ju- 
dicatory ; and, becaufe, ina free country juftice ought not to 
depend on the will of either of the litigants. 8th. To con- 
troverfies between a State and citizens of another State ;. be- 
caufe in cafe a State (that is all the citizens of it) has demands 
againft fome citizens of another State, it is better that the 
fhould profeeute their demands in a national Cours than in a 
Court of the State to which thofe citizens belong ; the danger 
of irritation and criminations arifag from apprehenfions and 

Ooo..2 fufpicions. 
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fufpicions of partiality, being thereby obviated. Becaufe, in 
cafes where fome citizens of one State have demands againft 
all the citizens of another State, the caufe of liberty and ‘the 
rights of men forbid, that the latter fhould -be the fole Judges 
of the juftice due tothe latter; and true Republican Govern. 
ment requires that free and €qual citizens fhould have free, fair, 
and equal juftice. oth. To controverfies between citizens of 
the fame State, claiming lands under grants of different States ; 
becaufe, asthe rights of the two States to grant the land, are 
drawn into queftion, neither of the two States ought to decide 
the controverfy. roth. To controverfies between a State, or 
the citizens thereof; and foreign States, citizens or fubjeés ; 
becanfe, as every nation is refponfible for ‘the condu& of ‘its 
citizens towards other nations ; all queftions touching the juf- 
tice due to foreign nations, or ‘people, ought to be afeertained 
by, and depend on national authority. Even this curfory view 
of the judicial powers of the United States, leaves the mind 
ftrongly imprefled with the importance of them tothe prefer- 
vation of the tranqtillity, the equal fovereignty, and the equal 
right of the people. outs 

The queftion now before'us renders it neceflary to pay par- 
ticular attention to that part of the 2d feétion, which extends 
the judicial power “ to controverfies between a flate and citizens 
of another fate.” tis contended, that this ought to be con- 
itrued to reach none of thefe controverfies, exciting thofe in 
which a State may be ogee § The ordinary rules for con- 
ftraction will eafily decide whether thofe words are to be un- 
derftood in that limitted fenfe. 

This extenfion of power is remedial, becaufe it is to fettle 
controverfies. It is therefore, to be conftrued liberally. It is 
politic, wife, and good, that, not’ only the controverfies, in 
which a State is Plaintiff, but alfo thofe in which a State is 
Defendant, fhould be fettied ; both cafes, therefore, are within 
the reafon of the remedy ; and ought to be fo adjudged, unlefs 
the obvious, plain, and literal fenfe of the words forbidit. If 
we attend to the words, we find them to be exprefs, pofitive, 
free from ambiguity, and without room for fuch implied ex- 
preffions : «* The judicial power of the United States fhall extend 
to controverfies between aflate and citizens of another flate.” If 
the Conftitution really meant to extend thefe powers only to 
thofe controverfies in which a State might be P/aintiff, to the 
exclufion of thofe in which citizens had demands againft a 
State, it is inconceivable that it fhould have attempted to con- 
vey that meaning m words, not only fo incompetent, but alfo 
repugnant to it; if it meant to exclude a certain clafs of thefe 
controverfies, why were they not exprefsly excepted ; on the 
contrary, not even an intimation of fuch intention appears in 
any 











Supreme Court of the United States. 477 









































mre of the Conftitution. It cannot be pretended that 1793. 
w 





re citizens urge and infift upon demands ee a State, ware 
which the State refufes to admit and comply with, that there is 
dges no controverfy between them. If itis a between 
; them, then it clearly falls not only within the fpirit, but the very 
fair, words of the Conftitution. What is it to the caufe of juftice, 
is of and how can it effet the definition of the word controver/y, 
tes ; whether the demands which caufe the difpute, are made by a 
are State againft citizens of another State, or by the latter againtt 
cide the former ? When power is thus extended to a controver/j, it 
) or neceflarily, as to all judicial purpofes, is alfo extended to thofe, 
ts ; between whom it fubfifts. » 
its The exception contended for, would contradi& and do vio- 
juf- lence to the great and leading principles of a free and equal na- 
ined tional government, one of the great objeéts of which is, to en- 
iew fure juftice to all: Tothe few againft the many, as well as to 
ind the many againft the few. It would be ftrange, indeed, that 
fer- the joint.and equal fovereigns of this country, fhould, in the 
jual very Conftitution by which they profeffed to efablifh juftice, fo 
far deviate from the plain path of equality and impartiality, as 
Dar- to give to the collective citizens of one State, a right of fuing 
nds individual citizens of another State, and yet deny to thofe citi- 
zens zens.a- right of fuingthem. We find fame general and 
ons comprehenfive manner of exprefling the fame ideas, in a fubfe- 
> in quent clauf ; in which the Conftitution ordains, that “ in all 
on- cafes affefting Ambafladors, other public Minifters and Confuls, 
un- and thofe in which a ftate fhall be a party, the Supreme Court thall 
have original jurifdiétion.” Did it mean here pgrty-Plaintiff ? 
ttle If that only was meant, it would have been eafy to have found 
t is words to exprefs it: Words are to be underftood in their ordi- 
in nary and common acceptation, and the word party being in 
2 is common ufage, applicable both to Plaintiff and Difeniont, we 
hin cannot limit it toone of them in the prefent cafe. ¢ find the 
efs Legiflature of the United States exprefing themfelves in the 
If like general and comprehenfive manner ; they {peak in the 13th 
ve, fection of the judicial aét, of congroverfies where a State is a 
X= perty, and as they do not impliedly or exprefsly apply that term 
nd to either of the litigants, in particular, we are to underftand 
If them as {peaking of 60+. In the fame fe€tion they diftinguith 
to the cafes where Ambafladors are Plaintiffs, from thofe in which 
he Ambafladors are Defendants, and make different provifions re- 
a {pecting thofe cafes ; and itis wot unnatural to fuppofe, that 
n- they would in like manner have diftinguifhed between cafes 
fo where a State was Plaintiff, and where a State was Defendant, 
fe if they had intended to make any difference between them ; or 
he | if they had apprehended that the Conftitution had made any 
in difference berween them, , 
I perceive 
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I perceive, and therefore candor urges me to medtion, a civ- 


t—r~ cumftance, which feems to favor the fide of the quef- 





tion. It is this: the fame fe@tion of Conttitution whi 
extends the judicial power to controverfies “ between a State 
and the citizens of another State,” does alfo extend that power 
to controveriies to which the Umited: States. ere a party. Now, it 
may be faid, if the word party comprehends both Plaintiff and 
Defendant, it follows, that the United States may be fued by 
any citizen, between whom and them there may be a contro- 
ver/y- This appears te me to be fair ceafoning ; but the fame 
principles of candour which urge me to mention this obje@tion, 
alfourge me to fuggeft an important difference between. the 
two cates. It is this: in all cafes of aGtions, againft States or 
individual citizens, the National Courts are fupported in all 
their legal and Conftitutional proceedings and judgments, by 
the arm of the Executive er of the United States ; but in 
cafes of a€tions againft the United Siates, there is no power 
which the Courts can call to their aid. . From this diftin@tion 
important conclufions are deducible, and they place the cafe of 
a Srate, and the cafe of the United States, in very different points 
of view. 

I with the State of fociety was fo far. improved, and the 
fcienee of Government advanced to fuch a degree of perfeGtion, 
as that the whole nation could in the peaceable courfe of law, 
be compelled to do juftice, and be fued by individual citizens, 
Whether that is, or is not, now the cafe, ought not to bet«hus 
collaterally and incidentally decided ; I leave it a queftion. 

As this opinion, though deliberately formed, has been hafti- 
ly reduced to writing between the intervals of the daily adjourn 
meats, and while my mind was occupied and weatied by the 
bufinefs of the day, I fear it islefs concife and connected than 
it might others havebeen. Ihave made no references to 


cafes, becaufe 1 know of none that are not diflinguifhable from 
this cafe ; nor does it appear to me_neceflary to fhew that the 
fentiments of the beft writers on Government and the rights 
of men, harmonize with the principles which dire&t my judg- 
ment on the prefent queftion. The acts of the former Congre/- 
fes, and the acts of many of the State Conventions, are replete 


with fimilar ideag ; and to the honor.of the Uwited States, it 
may be obferved, that in no other country are fubjeéts of this 
kind better, if fo well, underftood. The attention and attach- 
ment of the Conflitution to the equal rights of the people are 
difcernable in almoft every fentence of it; and it isto be re- 
gretted that the provifion in it which we have been confidering, 
has not in every inftance received the approbation and acqui- 
efcence which it merits. Georgia has in itrong language advo- 
cated the caufe of republican equality : and there is reafon to 


hope 














SES OT AIS aR age as 


~~ 


v7 ew + 


—- FF Ww ae 


_the body of her citizens from that fuability, which they are at 











Surresse Court of the United States. 479 


hope that the people of that State will yet perceive that it would 1793. 
not have been confiftent with that equality, to have exempted phn 

























this moment exercifing againft cuizens of another State. 


For my own part, I am convinced that the fenfe in which I 
underftand and have explained the words “ controverfies be- 
tween States and citizens of another State,” is the true fenfe. 
The extenfion of the judiciary power of the United States to 
fuch controverfies, appears to me to be wi/z, becaule ig is hone/f, 
and becaufe it is w/eful. It is doneff, becaufe it provides for do- 
ing juftice without refpe& of perfons, and by feeuring indivi- 
dual citizens as well as States, im their refpective rights, per- 
forms the promife which every free Government makes to every 
free citizen, of equal juftice and protection. It is u/efu, be- 
caufe it is honeft, becaufe it leaves not even the moft obfcure 
and friendlefs citizen without means of obtaining juftice from a 
néighbouring State; becaufe it obviates occafions of quarrels 
between States on account of the claims of their refpedtive citi- 
zens ; becaufe it recognizes and ftrongly refts on this great mo- 
ral truth, that juftice is the fame whether due from one man or 
a million, or from a million to one man; becaufe it teaches 
and greatly appreciates the value of our free republican national 
Government, which places all our citizens on an equal footing, 
and enables#each and every of them to obtain juflice without 
any danger of being overborne by the weight and number of 
their opponents ; and, becaufe it brings into aétion, and enforces 
this great and glorious principle, that the people are the fove- 
reign of this country, and confequently that fellow citizens and 
joint fovereigns carmot be degraded by appearing with each other 
in their own Courts to have their controverfies determined. 
The people have reafon to prize and refoice in fuch valuable 
privileges ; and they ought not to forget, that nothing but the 
free courfe of Conftitutional law and Government can enfure 
the continuance and enjoyment of them. 


For the reafons before given, I am clearly of opinion, that 
a State is fuable by citizens of another State ; but left I fhould 
be underftood in a latitude beyond my meaning, I think it ne- 
ceffary to fubjoin this caution, viz, That fuch fuability may ne- 
verthelefs. not extend to all the demands, and to every kind of 
ation ; there may be exceptions. For inftance, Iam far from 
being prepared to fay that an individual may fue a State on bills 
of credit iffued before the Conftitution was eftablifhed, and 
which were iflued and received on the faith of the State, and 
ata time when no ideas or expectations of judicial interpofition 
were entertained or contemplated. 


The 
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The following order was made :—By THE Court. Ifisor. 
dered, that the Plaintiff in this caufe do file his declaration on 
or before the firft day of March next. 

Ordered, that certified copies of the faid declaration be ferv- 
ed on the Governor and A General of the State of Geor- 
gia, on or before the firft day of Fune next. 

Ordered, that unlefs the faid State thall either in due form ap- 


pear, or fhew caufe to the in this Court, by the firft 
day of next Term, judgment by thall be entered againi{t 
the faid State.* 





Auguft Term, 1793- 


HE Court being met, a commiffion appointing WiLL1AM 
Paterson, one of the Juftices, bearing date the 4th of 
March, 1793, was read; and he was qualified according to 
law.t 
* 


* In February Term, 1794, judgment was rendered for the 
Plaintiff, and a Writ of Enquiry awarded. The Writ, however, 
was not fued cut andexecuted, fo that thiscaufe, and all the other 
fuits againft States, were fwept at once from the Records of the 
Court, by the amendment to the Federal Conititution, agreeably to the 
unanimous determination of the Judges, in Hollingsworth et al. v. 
Virginia, argued at February Term, 1798. 

+ Judge Parerson’s appointment was in the room of Mr. Fustice 
‘SSobnson, who had refigned. f 

The Malignant Fever, which durjng this year, raged in the City of 
Philadelphia, difperfed.the great body of its inhabitants, and proved 
fatal to thoufands, interrupted, likewifle, the bufinefs of the Courts ; 
and I cannet trace, that amy important caufe was agitated in the 
prefent Term. : ) 


Tus END or tue SECOND VOLUME. 
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EX. 





ABANDONMENT. 


See Infurance. 


ACTION. 


HERE the proceeds of a Prize 
are in the hands ef the Mar- 
fhall, the parties entitled to the money, 
may either have a libel in the Admi- 
ralty, or an action at law, for money 
had and received. 37 
An action for money had and re- 
ceived to the ufe of the Plaintiff, will 
not lie, where there is no privity be- 
tween him and the Defendant, nor any 
contrat, exprefsor implied. 54. 5. 
The diftinGion is eftablifhed be- 
tween an action of Trover, Detinue, 
orReplevin for f{pecific property (which 
the trueowner may recover from any 
perfon, who is in poffeflion of it) and 
money, the medium of commerce, 
which can never be the fubject of con- 
troverfy, whether it really belongs to 
the perfon who paysit, or another. 


54 5: 
How far the Court will countenance 
actions of flander. 59. 60. 


A Trefpafs which might be made 
the foundation of an action of Trover, 
is fairly within the Legiflative excep- 
tion from the jurifdiGtion of Jutftices of 
the Peace. 73. 

Whether an action of Trover wiil 
Vie for a fhip and cargo taken on the 
feas—guery. | oe a a ee 

An inftrument takenin the Admi- 
ralty, tho’ void as a ftipulation, may 
be good asa contract ; and a fpecial ac- 
tion of affumpfit or an adtion of debt 
will lie upon it. yt a ee 

For what debes, an action of debt 
may be brought at common Jaw. 123. 

An action cannot be maintained on 
afecond Bill of Exchange, the firft of 
the fet being returned to the perfon re- 
mitting it on account of goods, with a 


defire that the goods fhould be paid forts 


The remedy is on the original cons 


tract. 134. 5. Ge 
Adtien for money had and received 
where it »vill lie. sk. 


An action will lie for mefne profits, 
after a recovery in ejectment, though 
the Plaintiff has fince conveyed the 
premifes by deed with {pecial warran+ 
ty to the Defenda:t. 156 

In what cafes an action at common 


: law may, or may not, be brought, for 


matter originally arifing onthe high 
feas. 81. 160 to 170 
An a€tion of Indebitatus affumpfit, 
will lie againft Executors, to recover 
the mefne profits of an eitate, of which 
the Teftator had wrongfully poflefsed 
himfelf. 176. 7. 8. 9 
Whether a bend for the perfor-, 
mance of cer:ain conditions, is within 
the aét which empowers an affignee to 
fue in his own name. 1yQ 
An aétion for a Tortcannot be main- 
tained by the affignees of a bankrupt, 
213. 

An action for money had and re- 
ceived, &c. cannot be maintained, 
without proof that the Defendant had 
actually received money to the Plain- 
tiff’s ufe before the action was broyght. 
2Ade 

In an action againft the Governor 

of Guadaloupe, for an imjury done im 
that Ifland, the Defendant after argu- 


ment, was held to bail. 247. 
Whether Tenant by the curtefy can 
maintain a writ of partition 257. 


A perfon difcharged as an Infolvent 
Debtor, cannot maintain an action in 
his own name for a debt previoufl 
due 2 6 

See Prafice. Federal. Courts, 


ADDITION. 


See Outlawry. 
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ADMIRALTY, 
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ADMIRALTY. 


Capture, authorifed by the rights of 
war, transfers the property but the 
rights of war can enly take place a- 
mong enemies, and, therefore, a cap- 
ture can give no right, unlefs the pro- 
perty captured belongs to an enemy. 2. 

He who fourds a claim upen the 
rights of war, muft prove that peace 
was broken by fome ational hottility. 


Prize is generally ufed as a techni- 
thal term to exprels a Jegal capture 3 
and the Ordinafice of Congrefs mult 
be confidered as adopting it, in that 
fenfe, '& 

But the municipal laws of a country, 
cannot change the law of nations ; and, 
by the law of nations, a neutral fub- 
ject, whofe property has been illegal- 
ly captured, may putfue and recover 
that property, in whatever country it 
is found, ualefs a competent jurifdic- 
tion had adjudged it prize. 4- 

The Ordinance of Congrefsis a new 
regulation of the of liminii, limiting 
it toa recapture with 24 hours; and 
therefore, can only relate to citizens 
of the United States. 4 

The legality of a capture is always 
open for que‘ion and examination, not- 
withftanding the length of poffeffion, 
till a competent jurifdiction has ‘de- 
cided it. 5. 

Poffeffion and occupation ought, up- 
ona queftion of property, to have the 
fame influence in Courts of Admiraliy, 
as in Courts of Common Law ; a good 
title, and conclufive upon all mankind, 
except the right owner. 5. 

If a thip and cargo were originally 
neutral property, a capture and eccu- 
pation by a Britith privateer, for 24 
hours, did not change it into Bririth 


property, fo as to make it prize ona’ 


fecapture by an American privateer. 


The effe& of the capitulation of the 
Ifland of Deminica,toprote& property of 
refidents,ornouerefideuts, when fhipped 
from the ffland, and afloat atfea. 8, 

A fubjec cannot diveft himfelf of the 
obligation of a citizen, and wantonly 
make a compact with the encmy of his 
country, ftipulating a neutrality of 
conduct ; but certainly he may enter 
into fuch an engagement by capitula- 
tion, if his government is ne jouger 
able to protest him. I8. 





. 


INDE X 


America was bound, as an ally of 
France, by the capitulation between 
Great Britain and France, for the fur- 
render of Dominica. 15. 

The Ordinance of Congrefs, found- 
ed on the Ruflianarmed neutrality, de- 
clared that effects belonging to the 
Belligerent powers fhould not be cap- 
tured on board of neutral veffels ; and 
included eects of Great Britain. 

18. 36. 

Under what circumftances theCourt 
of Admiralty will grant or refufe a re- 
hearing. 19. 41. 

Though Great-Britain, after fhe 
had commenced hoftilities againft Hol- 
Jand, declared by proclamation, that 
Dutch veffels carrying the produce, or 
manufactures of Dominica, fhould be 
exempt from capture, for a limited 
time ; this could only operate againi 
Britifh captures ; it did not reftore the 
neutrality of Holland; nor prevent the 
rights Of war, in favor of other na- 
tions, who fhould retake a Dutch vef- 
fel from a Britith privateer. 20. 

On a capture and libel as prize, the 
onus probandi lies on the captors; and 
what evidence the law of nations ad- 
mits, . 22. 

In what Manner the rights of neu- 
trality may be forfeited. 34. 5. 6. 274. 

Congrefs did not mean by their Or- 
dinance to afcettain in what cafes the 
tights of neutrality fhould be forfeited, 
in exclafion of all other cafes ; for, the 
inftances not mentioned are as flagrant, 
as the cafes particularized. 34 

A libel by the crew of the privateer, 
for their refpective proportions of a 
prize, is the proper and regular mode 
of redrefs. 37- 

How diftribution of prize moncy 
Will be made, where the fhip’s articles 
do not provide for it. 37. 

Where the proceeds ef a prize are 
in the Marhhall’s hands, the parties 
entitled to it may either inftitute a 
fupplcmental libel in the Admiralty, or 
bring an action at law for money had 
and received, 37+ 

If.a Marfhall makes diftribution 
without the orders ef the Admiralty 
Court, he does it at his peril: and the 
Court before iffuing the order, will 
guard againft fraud and impofition, by 
ptov ding for latent claims. 27. 8. 

The right of a privatcer’s crew to 
captures is net founded on the afticles 
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af agreement, but om the privateer’s 
commiffion; and the right cannot be 
deftroyed by the Captain’s putting a 
Mariner on fhore 38. 9. 

Though a Mariner, who is once 
fhipped om board, and is difmiffed by 
the Captain, without fault, before the 
xoyage is ended, is entitled to his fti- 
pulated wages, for the whole voyage ; 
yet the refidue of the crew can only 
claim to the extent of their contract, 
though their rifk and labour becomes 
greater. 3 

A prize fchooner, in a perifhing 
condition, orderedto be fold, on mo- ! 
tion of the appellant, before the ap- | 
pearance of the appeliee. 40. | 

A veffel captured after the prclimi- 
nary articles of peace, cannot be cen- 
demned. 40. 

Limitation of appeals. at. 

What irregularities are infufficient 
for fetting afide a decree and re-hearing 
the caufe. 4I. 2. 

It is not material to whom a tra- 
der’s national allegiance is due, if he 
is fettled under another fovereign, en- 
joying the privileges and fubjec&t to the 
inconveniencies of the place where 
he refides 42. 

How far the judgment of a Foreign 
Court is binding here. 51. 194. 5. 
231. 2. 273. 

Under what circumftances a Court 
of Common law will take jurifdiction 
of a caufe, origipally arifing on the 
{ea. 81. 160. 174. 

Though the Admiralty cannot take 
a recognizance, yet it cam take a cau- 
tion or ftipulation in nature of a re- 
cognizance. 122. 

An inftrument taken in the Admi- 
ralty, though void as a ftipulation, may 
be good as a contract, and an action of 
debt or of fpecial affumpfit may be 
maintained on it. 122. 3. 


Whether the Federal Court of Ap- 
peals in Admiralty cafes, had jurifdic- 
tion to inveftigate fa&ts, after a trial 
and general verdi& by a Jury, and to 
give acontrary decifion, without the 
mtervention of another Jury. 160 

to 170. 

Whether an action can be maintain- 
ed at common law ‘againit a Judge of 
the Admiralty, for money lodged in 
his Court, in confequence of his own 
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What fhall be deemed a voyage, 
and in what cafe Mariners fall be en-~ 
titled to wages, though the veffel is 
loft. 170. 
An action atcommon law. lies for 
the agent of Mariners, to recover their 
fhares of prize money, after a decree 
in the Admiralry, and the money was 
actually in the hands of the Marfhall. 
L7 4 


ADULTERY. 


If the Defendant is unmarried, he 
cannot be convited of Adultery, tho’ 
the Woman is married, with whom he 
was guilty of crim. con. 124. 5s 
AGENT. 
Sce Merchant. 
AGREEMENT. 
Where the Defendant isin poffefion 
under the agreement of the Plaintiff, 
the Court will not granta writ of ref- 
titution, though they reverfe the judg-. 
ment, under which the pofleflion was 
ob ained. 2@4- §- 
ALIAS CAPIAS, 
See Praétice. 
ALLIES. 

See Admiralty. 
ALMS-HOUSE. 
See Poor. 
AMENDMENT. 

Amendment of tite declaration im 
Ejectment, by enlarging the demife. 
: 97- 

Amendment in an action gui tam. 
143 

After Error brought, the Court al- 
lowed the Plaintiff to enter a remitii- 
tur of furplus damages, beyond what 


was laid in the declaration. 184. 
Amendment im Ejectment, by alter- 
ing the date of the demife. 256. 


Amendment of a bill in Equity, af, 
ter plea of-the Statute of limitations, 
| by ftating that the frauds charged came 
to the complainants knowledge within 
fix years, 964. 5» 

APPEAES. 
See Admiralty. 


APPRENTICE, 
See Mafter and Servant. 


ARREST or JUDGMENT. 


Omiffion of the technical ep-thets 





decree, which was reverfed on appeal. 
160 to £70. 


Ppp 2 


in an indi@ment for murder, is fatal: 
rT 
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iv. 


in arreft of judgment. 228. 

Within what time a motion in arre# 
of judgment, muft be made. 229. 

Any exception which may be taken 
advantage of on a writ of Error, may 
elfo be taken advantage of on a motion 
in arreft of judgment. 25%. 2. 


ARTICLES or PEACE. 
See Admiralty. 
ASSIGNEE. 

See Notice. Afignment. 
ASSIGNMEN L. 

How fara prior equitable affign- 
wsent of alegacy will be preferred to 
a@formal transfer. 49- 

In what cafes notice of an affign- 
ment of a chole iu action is necefiary. 

4): 

Whether a bond for the performance 
of conditions, is within the act em- 
powering an affignee to fue in his own 
nanit—guery- 190. 

ASSUMPSIT. 
See Aion. 
ATTACHMENTS. 

A Foreign attachment will not lie 
againft Executors. 73- 4. 97. 3. 

Partnerfhip debts cannot be attach- 
ed to anfwer a feparate debt. [guery.} 

73+ 4 
™ A rule totake depofitions granted, 
before the return ofa Sci. Ka. in a Foe 
reign attachment on notice to the gar- 
nifhee. 78. 

A motion to diffolve a Foreign at- 
tachment muift be made to the Court at 
the firft Term. 79. 

When the garnithee in a Foreign ate 
tachment fhall pay coils, and when net. 

113. 

When goods are fo vefted in a Fo- 
reign confignee, that they may be at- 
tached, 180. 3 2. 

Debts may be attached before they 
are due and payable. 21. 

The fa& of a debt due to the De- 
fendant, being admitted in the anfwers 
of thé garnithee, the Court would give 
“udgment on motion. 2II+ 232. 

A Scire Facies upon a judgment ob- 
tained in the Supreme Court againtt 
a garnifhee is to be brought there, 
though judgment had been obtained 
in the Common Pleas againft the ori- 
ginal debror. 211. 212. 

When the garnifhee fhall be liable 
to pay intereft, and when not. 215. 6, 
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A veffel belonging to a porfén a- 
broad, being loaded by his agent here, 
and afterwards attached ; the agent is 
not liable to the freighter for damages. 

223. 
YA debt in fuit may be attached. ‘ 
277. 

A debt due to partners may be at- 
tached by a feparate creditor of one of 
the partners, who fhall recover a moi- 
ety of the amount. 277. 

A Foreign attachment will not lic 
ia the Circuit Court. 396. 

ATrORNEY-GENERAL. 

EpmMunD RANDOLPH, appointed 

Attorney General of the United States. 
399. 

Whether the Attorney-General 
the United States is intitled to move 
ex officio for a mandamus to the Cir- 
cuit Court. 409. 

See Informations. 
ATTORNIES. 
See Federal Courts. FraGice. 
AWARDS. 
See Pra@icc. Evidence. 


BAGGAGE, 
See Infurance. 
BAIL. 


See PraGice. 


BANKRUPT. 


— HE Goods belonging to another, 
in poffeffion of a Bankrupt, which 
the law makes fubje& to the commif- 
fion, are goods which the tree owner 
allows the bankrupt to fell es bis own; 
not fuch as he fells under the mere au- 
thority of a factor. 66. 7. 
A bankrupt’s taking a bend, or note, 
for goods fold as factor, does not deftroy 
the right of the principal to the money 
fo fecured. 67. 8. 
An infolvent debtor difeharged in 
Maryland, difcharged on common bail 
here. 10a 
Query, whether a deed made, with- 
‘outa valuable confideration to a child, 
is an act of bankruptcy. 126, 7. 
What debt of the petitioning credi- 
tor is fufficient to fupport a commiffion 
of bankrupt. 126. 7. 
It is conrpetent to third perfons, 
whele interefts are affected, to take ad- 
vantage of the irregularity of the pro- 
ceedings under a conumigion of bank- 
rupt. 126. 7. 
What 
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What judgments and executions are | 
liens upon a bankrupt’s eftate. 158. | 
An aétion for a tort committed upon | 
a bankrupt cannot be maintained by 
his affignces, + i QT3 
A farety, who pays the bond after 
the difcharge of an infolvent debtor, is 
pot barred by the difcharge. 236. 
The bankrupt laws of England, are 
binding on Britith fubjects here. 256.7. 
A crediter is a competent witnefs to 





prove fraud in the petitioner, who ap- 
plies to be difcharged under the infol- 
vent laws. 268. 
A perfon difcharged as an infolvent 
debtor cannot maintain an actien in 
his own name, for a debt previoufly 
due. 276. 
BARRATRY. 
See Infurance. 
BILL 1n EQUITY. 
See Eg wity. 
BILL or LADING. 
See Evidence. Merchant. 
BILL or EXCHANGE. 


BS bee! notice is neceflary to be 


given to the drawer of a Bill 
of Exchange, or_indorfor of a Promif- 
fory Note, ona refufal to pay. 78.158. 
192. 233 

Whei s : Bills of Exchange fhall be 
ceemed payment, and where not. 100. 
kor. 135.6. 

‘Though only one fatisfaétion can be 
recovered, execution for cofts may iffue 
in all the adtions brought againft the 
feveral parties to a promiflory note. 





115 
Iu an action by the indorfor (the 
payee) againit the acceptor of a bill of 
exchange, which had been feveral times 
endorfed, the mere poffeffion of the bill 
and proteit is not fufficient evidence 
that the plaintiff had paid the fubfc- 
quent indorfee, which muft be proved 
to entitle him to recover. 144 
An action cannot be maintained in 
the name of an indorfee, upon a pro- 
miffory note not payable to order. 250 
Promiffory Notes are not entitled to 
the fame priority of payment as Bills of 
Exchange, in a courfe of adminiftration; 
the act putting thofe difcounted at the 
Bank of Pennfylvania on the fame foot- 
ing, only applies to the cafe of . 
cation. 263. 
The blank indorfement of a bill of 
exchange pafles ald the intereft in the 
bill to every indorse in fucccfion, dif- 
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charged from amy obligation, which 
might fubfit between the original par- 
ties, but which dees not appear on the 
face of the inftrument itfelt. 396 


See Wi itnefs 
BLAIR, JOHN. 
See BOND. 


See MWosice. 

BRIBERY. 
AN. offer te fbribe is indi&able, 
though the bribétis not accepted. 324. 
Whether an offer’ to bribe the com- 
miffioner of the revenue is indictable in 
the Circuit Court, q 384 

BRITISH DEBTS, 
See Equity. Intereft. 
BROKER. 
See Witnefs. Stock Contra&. 





CAPITULATION. 
See Admiralty. 
CAPT ION. 
See Treafon. Indiétunent. 
CAPTURE. 
See Admiraky. 
CARGO. 
See Infunances 
CAVEAT EMPTOR. 
| HE maxim of Caveat Emptor only 
. applies to real eftates; but the 
poflefien and fale of chattels is ftrong 


evidence of ownertfhip. 
CERTIORARI. 
See Fuftices of the Peace. Pradice. 
CHALLENGES. 
See FYuries. 
CHA1TELS. 
The pofleflion of Chattels is flrong 
evidence of ownerfhip, and on the 
af of felling them alone, if it turns out 


otherwife, the value may be recovered 
from the feller. 


CIRCUIT COURT. 
See Federal Courts. 
CITIZENSHIP. 
See Confuls. Neturalization. 
CLERK or tor MAYOR’S 
COURT. 
See Mayor's Court. 
CLOLHING. 
See State Navy. 
COMMISSION. 
What 
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What is a good, and what a defec- 
tive, execution and return of a com- 
miflion to examine witneffes abroad. 
143- 157. 192 
The Supreme Court of the United 
States will not award a commiffion 
till the commiffioners are named. 401. 
COMMISSIONER oF THE 
REVENUE. 
See Bribery. 
COMMON LAW. 
See Federal Courts. 
CONCEALMENT. 
See Infarance. 
CONFESSION, 
See Evidence. 
eae 
See Egu 
CONNECTICUL CLAIM - 
ANTS. 


Charge of the Court, in rejation to 








the title of the Conneéticut Claimants, f 


te lands in Pennfylvania. 304 
CONSIDER ATION. 

See Witn¢/s. 
CONSIGNOR anv CON- 
SIGNEE. 

See Merchant. 
CONSTITUTION. 

The power of naturalization is con- 
eurrent and not exclufive. 294. 
The grant of original jurifdi&tion to 
the Supreme Court in certain cafes, 
does not prevent the Legiflature from 
velting @ concurrent jurildiction in the 

inferior Courts. 297. 
The effect of the provifion, that full 
faith and credit fhail be given im each 
State to the public adts, &e. of every 
other State, in relation to a judgment. 
302. 3; 


Analyfis of the nature and obligation 


of a Conflitution of Government. 


307. 8. 9 

Wf a Legiflative ai oppugns a Con- , 
ftitutional principle, the former muft 

give way, and be reje¢ted on the fcore ! 

307 to 316. | 


of repugnance. 


IN DE X. 


| 





‘Fhe a&@ of the 13th March, 1799, 
proces a teft to be taken by aliens, 

‘ore thty could be natwialized under 
the old Conftitution, is inconfiftent 
with the exifting Conftitution of Penn- 
fylvania, and void. 370 to 373. 
The Federal Conftitution renders a 
State liable to be fued, asa Defendant, 
by an individual citizen of another 
State. 419. 


CONSULAR CONVENTI- 
ON. 


See Confuls. 
CONSULS. 


Who are, or are not, French citi- 
zens, fubject to she Confular jurifdic- 
tion. 234. $- 

Confuls fubje& to indi ment in the 
Circuit Court for mifdemeanors. 297. 


COSTS. 

Cofts not to be paid by Plaintiff, 
when his debt is reduced below £10 by 
a fet off. 74. 

When the garnifhee in a Foreign at- 
tachment fhall pay cofts and when not. 


113. 

Though only one fatisfaction can be 
recovered, yet execution for cofts may 
iffue in all the actions brought againft 
the fevera] partics to a promiffory note. 
IIs. 

Awards in Ejectment, confirmed, 
though cofts are given without finding 
damages. 157. 
The Plaintiff thall not recover don- 
ble cefts in the Supreme Court, when, 
in the Court belew, he would not be 
entitled to recover any. 183. 4. 


COUNSELLORS. 


See Federal Gourts. 





The quicting act (in relation to the 
Wyoming controverfy) was a violation 


ef the Conititution of Pennfylvania. 
307 =o 
Animadverfions on the terms “ 


po? faéto laws,” and “ laws i imptiting 


the obligation of contracts.” 319. 320. 


The definition of High Treafon, by 


levying war againft the United States. 
346. 348 to 356. 








COURTS. 
See Federal Courts. 
CURTESY. 
See Partition. 
CUSHING, WILLIAM, 


See Fudges. 


DAMAGES. 

See Intercf. Furies. 
DEBI. 

| See Adion. 

“| DECLARATION. 
See Prafice. Amendment, 
DEED. 

See Evidence. Witnefs. 
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DEFALCATION. 


CREDITOR of an Infolvent 
Debtor isnot entitled to a fet- 
off, in an action brought by the In- 
folvent Debtor's factor, for goods fold 
to the creditor. 43- 
The Plaintiff thall net be charged 
with cofts, wherethe debt is reduced 
below £10, by a fet-off. 74. 
Unafcertained damagesfor atort, can- 
not be fet off, in an action of debt on 
a Bond. 237. 3. 
The a& putting promiffory notes, 
difcounted at the Bank of Pennfylva- 
nia, on the fame footing with Bills of 
Exchange, does not give them the 
fame priority in paying the debts of a 
Teftater, but only applies to the cafe 
of defalcation. 263. 4. 
A ballance of accounts due from a 
factor to his pfincipal, may be fet off 
in an action ona bond by the latter a- 
gainft the former; and fuch accounts 
are not within the act of limitations 


264. 5. 
DEPOSITIONS. 


See Pra&ice. 


DEPRECIATION. 


In what cafes payments in continen- 
tal money, fhall, or fhall not, be re- 
duced by the fcale of depreciation. 


132. 237. 
DETINET. 
See A&ion. PraGice. 
DETINUE. 
See Praéice. 
DEVIATION, 


See Infurance, 
DEVISE. 
Sce Will. 
DISTRESS. 

Goods diftrained and replevied are 
difcharged from the lien of the diftrai- 
nor; but ifthe identical goods diftrain- 
edare foundin the hands of the Te- 
nant, undifpofed of, and unincumber- 
ed, they may be taken on a RetornoHa- 
bendo. 68 9. 131. 

‘The ufage % Penfylvania has been 
to impound a diftrefs on the premifes, 
though the act of affembly omits that 
provifion, which is centained m the 
Matute of 11 Geo. 2.«. 19; but query 
whether the ufage isan adopticn of the 
Gatute. 68. 9. 
The difrainor may leave the diftreds 
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on the for the five days men- 
tioned ene ad ; and oe be 
appraifed till thofe days have ge 
. 70s 
What is a reafonable time for pustu- 
ing and appraifing goods taken in dif- 
trefsand removed by the Tenant, be+ 
fore the five days have expired. 


69. 70. 
DISTRICT COURT. 
See Federal Courts. 


DISTRANGAS. 
See Praétice. Federal Courts. 
DIVORCE. 

Even after a fentenee of divorce, 
the mere offer of the hufband to coha» 
bit, &c. would not,in all cafes, be a 
caufe of fufpending it ; but the offer 

y way of anfwer, before fentence, is 


clearly infufficient.. 128. 
DOLLARS. 
‘ See Verda. 
DOWER. 


Land fold under a mortgage, not 
executed by the wife, fhe is neverthe- 
lefs, not entitled to an a@tion of dow- 
er, againft the purchafes. 127s 


EJECTMENT. 
See Evidence. Pra&tice. Moefne Profin 


EMANCIPATION. 
See Mafler and Servant. 


EQUITY. 


Wwrr may be a proper founda 
tion befides the complainant's 


affidavit in fupport of his bill, for if- 
fuing an injundctign. 3 
Under what circumftancesof delay, 
the Court will refufe to diffolve an in- 
junction 340. 
A Billin Equity amended after plea 
of the ftatute of limitations, fo as te 
ftate that the frauds charged came to 
the complainant’s knowledge within 
fix years. 364. 5- 
Injunction iffued by the Supreme 
Court at the inftance of Georgia to 
ftay money in the hands of the Mar- 
fail, levied or to be levied on a judlg- 
ment obtained bya Britith creditor, 
for a debt which the State had fequef- 





tered during the war. 402. 
Thedame injunction continued. 
415 


ESTATE 
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ESTATE ror LIFE. 


See Execution. 
EVIDENCE. 


On a capture and libel as prize, the 


“ emus probandi lies on Sa captors; 
—what evidence the law of nations 
admits. 42. 3; 


In mercantile difpates, the Plain- 
tiff’s inftructions to his Captain, may 
be given in evidence. 5%. 

Evidence acmitted to prove that a 
legacy bequcathed to Samuel, was in- 
tended for William, though there were 
perfons of both names. 70. Xe 2 

The judgment of a Juftice of the 
Peace given merely on the atteftation 
ef the party interefted, cannot be fuf- 
tained. 77. %. 

When parol teftimory will be ad 
mitted to explain the meaning of 2 
Will 70. 80. 

The office copy of a Survey, with- 
out feal, given in evidence. Sr. 

When the confeffion of the party 
may be given in evidence ona trial for | 
High Treafon. 86. 

What declarations of the parties ma 
be given in evidence on the trial of | 
ejectments. 3 

What is fufficient evidence of figning | 
fealimg and delivering a Deed, to be 
leftto the Jury. 96. 

The Plaintiff is a good witnefs to 
prove the death of afubfcribing wit- 
nefs toa Deed, in order to letin evi- 
dence of the hand writing. 116. 7. 8. 

What evidence is admifhble in cafes 
of pedigree. 116. 7. 8. 

Proof that evidence now offered 
(1791) was not givenon a former trial 
for the fame caufe in 1765, refufed, 
as too dangerous after fuch a lapfe of 
time. 125- 

Evidence, that a bond payable in 
* current money ef Pennfylvania,” 
wasintended to be paid in fpecie, re- 
jected. ¥33- 4 

What isa good, ora defective, execu. 
tien and return of a commiffion to cx- 
amine witnefles abroad. 143.4: 157> 

When evidence dehors may be given 
te fhew, that when a bond was execute 
ed, it wasagreed that it fhould be void } 
on a particular contingency. 17%. 

Evidence admitted that at the time 
of entering into a Covenant for tbe 

uyment of money, it was agreed the 
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money was current at the time thee 
ecame cue. 474. 
Evidence admitted to fhew the per- 
fon meant by an award, in which 8 
blank was left for the name. 180. 
The copy ofa Billof Lading is not 
evidence to prove the date of the ori- 
mal. 180. I» 
Evidence admitted that 2 receipt for 
continental money was given under a 
verbal agreement, that the value fhould 
afterwards be adjufted 196. 7. 
Under what circumftances, books 
or copies of entries in original books, 
{worn to be truly tranferibed, cannot 
be evidence. 230. I. 

Evidence admitted to fhew, whee 
ther the deceafed by cancelling a fub- 
fequent Will, meant'to revive the for- 
mer, or to die inteftate. 266. 7, 8. 

What evidence is fuilicient to main- 
tain an action on a ftock contract. 

30%. 

On atrial for high treafon, a copy 
of a letter was rejected, unlefs it could 
be proved to be one of the copies cir- 
culated during the infurrection. 357. 

An act committed with a felonious 
intention (for which another indic- 
ment was depending) cannot be given 
in evidence ona trial for High Trea- 
on. 357 

The date of a letter is proof of the 
place where it was written and pub- 
lifhed on an indi&tment. 388. 

What-is fufficient proof ef a cor- 
rupt offer to. bribe a public officer. 

334+ 
Sec Witncf. Commifion. 
EXECUTION. 

An eftate for life, taken in execn- 
tion, may be fold, without holding an 
ingueit on its value. 7$- O« 7- 

Lands may be taken in execution on 
a Fi. Fa. directing the Sheriff to levy 
on the goods and chat els, &c. 94> 

A vefted remainder in tail, may be 
taken in execution and twld by the She- 
riff. 223 

The Sheriff cannot pay ey, le- 
vied upon an execution, to the nominal 
Plaintsf, after notice endorfed on the 
writ for whofe ule the aGion is profe- 


cuted 265. 
EXECUTORS. 


See Will, 


man 
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ttrchment. Pra€tice. 


AStion. 





ratalnents fhould be paid in whatever 
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- EX OFFICIO, . 
See Attorney-General. Informition. 
EXONERETUR. 

See PraSice. 


EXTINGUISHMENT 
See Payment. 


FACTOR. 
See Bankrupt. Merchanb. 
FEDERAL CONSTITU- 


TION. 
See Conftitutiom 


FEDERAL COURTS. 
Sex: amount of the Plaintiff's claim 
laid in the declaration, and not 
the finding of a Jury, or Referecs, is 
the rule te afcertain the jurifdictien of 
the Circuit Court. gs58. 9. and 
360 in not. 
The Diftri& Court has exclufive 
cognizance of informations and {uits 
for forfei: ures. 365 to 369. 
A conveyance of Jands made, with- 
‘out confideration, to the Leflor of the 
Plaintiff in ejectment, for the mere 
purpofe of ing the fuit in the Cir+ 
cuit Court, will not be. admitted as a 
fufficientfoundation for the jurifdition. 
38x. 
Whether the Federal Courts have ju~ 
rifdiGiion in cafes of indidtment for 
erimes and offences at the Common 
law—query- _ + 389 to 396. 
The writing and delivering a letter 
at the Poft-Office in Pennfylvauia, 
though the party to whom it is 
directed, receives it in New-Jerfey, 
isfuilicient to give jurifdiction to the 
Circuit Court for the diftri& of Penns 
fylvania, in the cafe of an indi¢tment 
founded on the letter. 388. 
A Foreign attachment will not lic 
in the Circuit Court. 396. 
Judges of the Supreme Court ap~ 
pointed. 399- 400. 402. 
Seals of the Supreme Court, and 
Circuit Courts of the United States ef. 
tablithed. 399- 
Rules refpe@ing the admiffion of 
Counfellers and Attornies in the Su- 
preme Court. 399 400. 
All procefs of the Supreme Court 
fhall be in the name of the Prefident of 
the United States. 400. 
Writs of Error to remove caufes in- 
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ise 
fom the Clerk’s office wf that Concer, 

+' os 4or. 
Whether a State can be admitted to 
defend br affert a claimin the Circait 
Court in a fuit depending between two 
individuals.” = = * 5) 4O® 4t5- 
; Whether the Atrorrey General is 
entitled to move ex econ aah 


‘| damus to the Circuit Court. 


Reafons affigned by the Judges for 
refufing to execute certain parts of the 
ac of Congrefs for the relief of inva. 
lid penfioners. 410. in net. 
Rule yo eg practice of the 
Supreme ‘ 4tt. 
A Stateis liable as Defendant to a 
fuit, at the imflance of an individual 
citizen of another State, 419s 
FEME-COVERT. 
See Adultery Hufband and Wife. Div 
Dower. 


vorce. 
FIERIL FACIAS. 
See Exetution. 
FOREIGN ATIACH- 
MENTS 


See Attachments. 
FOREIGN GOVERNOR. 
_ See Bail. AGion. 
FOREIGN JUDGMENTS. 
How far the judgment of a Foreign 
Court is binding here. 51. 194. 5 
23%. 2 270 to 276, 
The effe& of a judgment obtained 
in another State, wheo an action of 
debt is brenght on it here. 302. 


FOREIGN MONEY. 
See Praéice. 
FORFEITURES. 
See Federal Courts. 


GARNISHEES. 
See Attachments. 
GOVERNOR. 
ae appointment of the Clerk of 
the Mayor's Court belongs Con 
fiitutienally to the Governor. 


GUAR DIANS or THE 
POOR. 


See Poor. 


HALF-PAY. 
See State-Nav 
HIGH TREASON. 
See Treajon. 











to the Supreme Court can only iffue 
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HOMINE 
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HOMINE REPLEGIANDO 
See AMufler and Servant. 
HOUSE or EMPLOYMENT 
See Poor. 
HUCKSTER: 


er. againft a Huck 
fter under a Bye-Law of the 


Corporation of Philadelphia 
how far legal. ” tee 


HUSBAND anp WIFE. 


Under what circumftances a feme 
covert may give away her real eitate, 
by will, or any inftrurhent in nature of 
will £99 to 204. 

Whether a hofband, who marriesa 
Woman in debt on bond, is liable to 
pay the debt, after her death, he hav- 
ing obtained confiderable property by 
the marriage. 257- 


HYPOTHECATION. 


See Merchaat. 


ILLEGAL OUTFIT. 
\ HAT conftitutes an illegal out- 
fit of a privateer in an Ame- 
rican port. 328. 


IMPARLANCES. 


See Praéice. 


IMPROVEMENT RIGHTS 
Sce Real Eftate. 


INDICTMENT. 


Omiffion of the technical gpithets in 
an indi@ment for murder, is fatal, 
228. 

The Circuit Court has cognizance 
of indi&ments for offences committed 
by Confuls. 297- 
Sending menacing letters, with a 
view to extort moncy, is indictable at 
common law. 299. in not. 
Proceeding on indi&tments for High 
Treafon. 335 to 342. 

Sce Praétice. Treafon. 
INFORMATIONS. 

Informations filed on the relation of 

a private profecutor, arc mot to be 
drawn and profecuted ex officie, by the 
Attorney-General, though his name 
muft be ufed pro forma, Ir. 


INHABITANT. 


What conftitutes ap inhabitant of a 


place. 9% 3s 
INJUNCTION. 


See Eguits . 





IN DE X. 


q 








INSOLVENT DEBTOR. 
Sce Bankrupt. Defaleatiom, > 
INSURANCE, 


What departure from the courfe of 
the voyage, fhall be deemed a deviation 
or barratry in the captain. 137 

The captain’s proteit of alofs, muft 
be made at the firft port where it is 
practicable, 196. 

What conftitutes an abandonment ; 
when it muft be made, and under 
what circumftances the affured may, or 
fay not, recover aga total lofs. 219. 

280 

What is concealment to vacate a po- 
licy. 275% 
What conftitutes baggage, and what 
cargo. 275- S» 

Whether proof of the. lofs mutt be 
made three months before bringing an 
action on the policy. 280 

Whether it is neceflary to abandon, 
wher there has been a total lofs of thip 


and cergo. 
INSURGENTS. 
See Trea/fon. 
INTEREST. 
Where ufurious intereft is included 
in any note, &c. the whole amount 
eannnot be tecovcred ; but the Plaintiff 


| is intitled to a verdict for the jut 


principal and lawful interett. 92- 
A man who takes ufurious intereft, 
ihcurs a forfeiture ; but in an a@tion for 
the loah, the Defendant is not intitled 
toa verdict. 92. 
Any fecurity for the payment of mo- 
ney may be purchafed at any rate, 
without incurring the penalties of ufu- 
. 92. 
The State is liable t® pay intercft as 
well as individuals. 1ot. 
A Britith fubje& is not entitled to 
recover intereft on a debt, @uring the 
war. 102- 3. 4- and not, 133. 
When a truftee thall be liable to pay 
interett. 182. 
When intereft fhall be allowed upon 

a book account. 193. 
The Jury may give intcreft, by way 
of damages, beyond the pemalty of a 
bond for the performance of a contract. 
252- 3+ 4 5. 6 

Where judgnients are affirmed upon 
writ of Error, the execution may ine 
clude the intereft from the date of the 
original judgment. 256. 
Where 
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. Where the Court will not fettle the 

intereft, in-an ation of debt, on a 

judgment, without a Jury- 303. 
INTESTATE. 


See Wi. 
INVALID PENSIONERS. 
Seé Federal Courts.’ 
JAY, JOHN, 
See Fudges. 
Ewe 
See Witnefs. 


IREDELL, JAMES. 
See ‘fudges. 


JUDGES, 

John Jay, appointed Chief Juftice, 
and William Cufhing, James Wilfon, 
and John Blair, appoited. affociate 
ae of the Supreme Court of the 

nited States. 399: 

James Tredel!, appointed an aflociate 
Juftice of the Supreme Court’ of the 
United States. 400. 

Thomas Johnfon, appointed an af- 
fociate Juftice of the Supreme Cotrt 
of the United States, 402+ 

William Paterfon, appointed an affo~ 
ciate Juftice of the Supreme Court of 
the United States. 48o. 


JUDGMENT: 
See Fuftices of the Peace, Foreign 
Fudgment. Real Eflate, Arr of 


ment, 
ae JURIES. 


In torts a Jury can feldom. be expec- 
ted to agree upon the precife fum for 
damages; a middle. fum, may in fome 
cafes, be a good.rule ; and though it 


may ise abufed, unlefs the abule ap- | 


pears, fraud will not be prefumed. 
56 
The Court cannot dire& the Sheriff 
to take a Jury from any particular part 


of the county, 252. 
Where the Court vill not calculate 
intereft, without a Jury, 303. 


The number and addition of Jurors 
to be returned, and the form of the 
Fannels, in trials for High Treafon. 

335 to 342- 

Challenge of a Juror retracted, and 

the Juror fworn, on a trial for High 


Treafon. 345-3 


The Circuit Court will order a tales 


Es 


JURISDICTION. 

See Federal Courts. - Confitution. 
JUSTICES or rue PEACE: 
Trefpafs, which might be made the 
foundation of an action of ‘Trover, is 
within the Legiflative exception from 
the jurifditien.ot Juticesof the Peace. 


No Juftice ought to take cogni 
of a caufe, which has been i 
decided. by another Juftice. 77. 8.. 
, 114 
_ The judgment of a Juftice of the 
‘Peace, given merely en the atteftation 


of the party iz cannot be faf- 
tained. 77. 8. 114. 

Proceedings before 2 Juftice to reco- 
ver afipe impofed by a militia Court 
‘Martial. II3e 
. The Court muft take the cafe as ftat-. 


‘ed upon the Juftices return to a certio- 
rari, without travelling into. the me-. 
rits.of the original quetiion. . I14. 
2 ‘To eflablith an exception tothe pro- 
ceedings before a Juftice, the affidavit 
of the party, though not conclufiye, 
will throw the omus probandi,‘on the 
other Side to thew. that itis falfe. 114. 


IIs. 





LANDS. 

See Real Effate. * 
LAW OF NATIONS. 

Sce Admiralty. — 

LEGACY. 
See Afignment. Will. 
LEGAL REPRESENTA:: 
TIVES... sack 


t 
" 


HO «are “] gal reprefentatives, 
according’to the fubjec mat- 


B05. . 
LEVYING WAR.. 
i See Treafon. _ 
LIEN. 
See Real Eftate. Merchant. 
LIMITATIONS. 
The a& of limitations is a good plea 
in bar toan ation brought by a citizen 


of the United States, refident in South 
Carolina, againit.a citizen refident im 


ter. 





ig fpecial as well as common Jury canfes 
382. 


Qqq a 


Pennfylvania. 237. 
Accopnts berwscaage Principal, and; 
Faclep. 
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Fa‘tor are merchants” accounts, not 
within the a@ of limitations. 264.5. 


~~” MARINERS. ‘ 


See 
MARSHA 

See Admiralty. 
MASTER AND SERVANT. 
HERE the jury make the price 
of the negro flave, in a writ de 
bomine iando, the meafure of da-~ 
mages, if accepted by the matter, it 
will in equity, and, perhaps, by opera- 
tion of law too, a ee 

57- 

A minor, white child, born in Penn- 
fylvania, cannot be bound to ferve asa 
fcrvant. 197- 
The owner of a flave has a right to 
carry him out of the flate, and is enti- 
tled to the aid of the magiftrates for 








DEX 


In what cafes the mafter of a veffe? 
may hypothecate the veffel; But he 
cannot make his owners 


ponfible ina foreign port. . 194.5. 
A factor, or agent, having procured 
freight for a veffel ing to his 
incipal, the veffel was after 
Reeves endo abe the os there. 
upon broken up; but it was that 


the faStor was not liable to the freight- 


ers for es. 223- 
Recreriteecn toi ent princi- 


pal, are merchants accounts, not with- 
in the a& of limitations. 264. 5. 


See Bankrupt. Infsrance. Admiralty. 


MESNE PROFITS. 
An aétion for mefne profits, after 2 


in ¢j t, will lic, tho’ the 
plain has fince conveyed the premi- 
to the defendant with fpecial war 


ranty; andthe deed of conveyance is 


that purpofe. 224 to 2238. 4 ret ISNOME 156. 
MAYOR’s COURT. | See Will. “ 

The appointment of the Clerk ofthe} MIS o 
Mayor's Court is vefted in the Gover- baceey gd TREA 
nor and get the Corporation. ? 

184. 5. 6. 7.8. MON Y 
MENAGING LETTERS. egret 
See Indiéiment. MONTHS. 


MERCHANT. 


In what cafes the principal has a lien 
on goods, and the fecurities for which 
they are fold, in the hands of his fac- 
tor, becoming bankrupt. 66.7. 8. 

A factor who remits one Bill of Ex- 
change on account of feyeral merchants 
is Q0t anfwerable if the bill is not paid, 
provided he has actedbona fide. 

136. in not 

If a merchant returns a proteited Bill 
of Exchange to his factor, who remit- 
ted it on account of goods, he. cannot 
a‘terwards bring an action on one of 
the fet of bills, but muft refort to the 
original contrad&. 134. 5.6. 

The copy of a Bill of Lading is not 
evidence to prove the date of the ori- 
ginal. 180. 

A confignor can only ftop goods in 
tranfitu, in two cafes: —r1it. Where he 
has received no confideration; and 2d. 
Where the confignec is infolvent. 


180. 1.2. 
When goodsare vefted in the config- 
pee; and may 


fubjected to a Fo- 
reign Attachment. 1509. 3.2, 





The fix months allowed for record- 
ing mortgages, are Kalendar months. 


$02. 
MORTGAGE. 
See Dower. Will. Months. 
MOVEABLES. 
‘See Will. 
MUNICIPAL LAW. 
See Admiralty, 
MURDER. 
See Indifimert. 


NATURALIZATION. 


HO are, or are not, French citi- 
zens, fubje& to the confular 
jurifdiction, 234-5 
The power of naturalization vefted 
in the Federal government is concur- 
rent with,and not exclufive of,the pow- 
er of the refpeCtive States. 
294 query & fee 373 
The Pennfylvania a&, prefcribing 
the teit to be taken by aliens, in order 
to be naturalized, is obfolcte and void, 
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being inconfitent with the prefent State 


"370 te 373- 
NEGRO. 
See Mafler and Servant. 


NEUTRALS. 


NEW TRIAL. 


In what cafes the court will grant, 
or refufe new trials. 55,6.228 

Where each of the jury, in an action 
for a tort, fet down Booey oa fum, 
for damages, and dividing the aggre- 
gate by the number of jurymen found 
the produc in the court did 
not think it caufe for anewtrial. 55 

A motion for a new trial fhould not 
be made after a motion in arreft of 


judgmeat. 121 
Notice of a motion for a new trial, 
when to be given. 150 
ON PROS. 
See Prafice. 
NOTICE. 
Affignee of a bond ought to give no- 


tice to the obligor ; but there is ‘no po- 
fitive law that requires a firft aflignee 
te notify a fubfequent one. 49- 5° 
What notice is nec in the cafe 
of non-payment of Bills of Exchange 
and Promiffory Notes. 78.158. 192 
233 

On whom notice to produce deeds 
and papers fhould be ferved; and dif- 
cretion of the court therein. 302 


OFFICE-COPY. 
See Evidence. 
OFFICE - PAPER. 


See Evidence. 
ORPHAN’s COURT. 
See Praffice. 
OUTLAWRY. 
I ty a procefs of outlawry, it is necef- 
fary to ftate the townfhip of which 
the defendant was inhabitant ; but if 
he is proved to have been there, it is 
fufficient, though not his place of refi- 








dence. 92.3 

What addition is fufficient in a pro- 

eels of outlawry. 93 
PARTITION. 


Wy Herne tenant by the curtefy 
is intitled to a writ of Partition 
< g tenants in common feized of 





INDEX zits 


PATERSON, WILLIAM. 
See’ Fudpcs. 
PA 
See Poor. 
PAYMENT. 
Bills of Exchange accepted as pay« 
ment, wit ‘a demand on a 


bond, in favor’ of the furety. 101. 1g2: 
What fhall tw doanah pleco 


ta. 3. 4 $- 
PEDIGREE. 


See Evidence. 
PERJURY. 

See Slander. 

POOR. 
An order of two Juftices for remoy- 
ing a Pa from Germantown to 
Upper in, confirmed on to 
the ons, was guafhed in 
the Supreme Court, the Juitices who 
made it, being inhabitants of, and ra> 
tiable to the Poor tax of German- 
town. 213 
An ele&tion of fix new members, 
half-yearly, from among the Guardi- 
ans of the Poor, to fuperintend the 
Alms-Houfe and Houfe of Employ- 
ment, is good, though there had been 
og ad elect only three new meme 


224- 
POST..LIMINT. — 


See 
PRACTICE. 

Under what circumftances the Court 
of Admiralty will grant or refufe a 
Are fchooner perifting ¢ = 

A prize , ina perifhing con- 
ae nee na on motion 

e appellant, € appearance 
filed on behalf of the appellee. 4°. 

It is i » whether the Sp- 
preme can iffue writs of attach- 
ment for not obeying a fubpeena, into 
another c s 45. 

In what the Court will conti- 
nue a caufe, if witneffes or even par- 
ties do not attend, and grant a rule 
for taking depofitions de bene effe. 45. 

94. 108. 9. 

And that notwithRanding the =< 

Ss. 3 3. 

In what cafes the Court will grant, 
or refufe new trials. ‘55. 6: 
| Eftates for life, taken in execution, 
may be fold, without holding an in- 
queft on their value. 15+ 6. % 
Rue 





ates for iife, or in fee. 257. 

















xiv... 


Rule for taking depofitions granted 
in 2 Foreign attachment before the 
Scire Facias was returned, on, notice 
to the garnifhee , 78. 

A motion todiffelve a Foreign at- 
tachment muft be. made to the Court 
at the firft Term. 7% 

Special bail was entered, but after- 
wards the Defendant was difcharged 


tpon citation en common bail: anf 
| when to be given. 


Exoneretur ordered. 79: 
How notice of trial miuft be given 
in the country. 95-6 
Amendment of the declaration in 
Fje&ment “by enlarging the demife. 


97. 
Under the pleas of non affumpfit and 
payment, itis mot neceflary for the } 
Plaintiff, an Executor; to produce his 
letters teftamentary. 100 
How 2 fubpena may be fervedion a 
witnefs out of the county, where the 
Court fits. ror. 
When a rule for trial or non. pros 

will be granted, refufed or enforced, 

105. 6. 143) 
A role for trial by provifo cannot be 

granted againft the Commonwealth; 
bot under a peremptory rule to try at 
the next Term, the Court will order 
the Jury to be qualified. £09. ZrO. 


It is toolate to move for a rule ta 
fhew thc plaintifi’s eaufe of ation, and , 
why the Defendant thould not be dif- | 
‘charged on common bail, on the Jaf 
day wf the erm to which the Capias 
ws returned, ETFO, 

The Jury being at the bar, the Court 
refufed to let the Defendant retra& his 
pica, ard enter the -judgment by snag 
fun informatus, on accoumt of the delay. 

tik 

A fpecial Court may be granted on 
the application of on¢.of feveral joint} 
Defendants, though the others are not 
about to depart. Il. 

informations filedon the relation of 
» private prefecutor, are notto be drawa 
ex cficio, by the Attorney Ggneral, 
though his name mult be uled gre for- 
m2. 112. 

A motion for 4 new trial fhould not 
be made after a2 motion in arrek of. 
judgment. . 


Where proof of the iflue lies upon. 
abe Defendant he fhall open the caufe.. 
325. 

Filing a ceclaration is no waiver.of 
141, 


12k. 


} 
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A tule to file the Plaintiff’s warrany 
of Attorney, muit be moved for 
plea i is  pleided. ee 
Amendment allowed in a Qui tam 
action. 143. 
What is a good, or a defeGive exe- 
cution and return. of a Commiffion to 
examine witnefies abroed. 143. 4. 
157. 192. 
Notice of a motion for a new trial, 
150. 
Wherever a landlord means to fake 
defence in eje&ment, he ought to make 
himfelf a party on the record. 150.4 
Notice of trial given tothe defend. 
gnt in cjectment is fufficient; it need 
nat be given to the landlo:d. 150.r 
¥f an iffue is joined, and the defend. 
anit fubmits to a rule for trial or non 
» before the declaration is filed, he 
cannot elude the operation of the "rule 
at a fubfequent term. 156. 

The ufage of referring eje&ments as 
well as accounts, is very ancient; and 
it has been the conftant ufage to con- 
fizm awards, the’ ne damages or cofts, 
are found. I57¢. 

In. detinet for Connedticut money, 
the referces found a certain fum im 
Conneéticut. money, due to the plair- 
taff; and judgment was entered for the 
valuc in Pennfylvania moncy ; byt.the 
judgment was reverfed by confent.158 

kt is never too late to grant a tule 
for fecurity for cofts, when sys 
delay the trial, 

Proof of defendant’s being coger 
oufly ill, is not caufe for pytting off a 
trial. 182 

A fubpena need not be taken out, to 
ground a motion for putting of « trial, 
whete the witnefs was an attormey, and 
had promifed to attend. 183 

The defendant pleaded in abatement, 
that the plaintiff was.a feme covert, 
without filing am afidavit of the tact ; 
and on motian, at a fubfequem term, 
the plea was ftruck off, . 184 

After error brought, the. court al- 
lowed the plaintiff to entera remittitur, 
of furplus damages, beyond what was 
laid in the declaration. 184 


The defendant, on a fubmiffion to 
an indi&ment, may be heard without 
oath, but not upon his own affidavit, 
im mitigation of the fine. 185 

The regular way to remove a record 
of the Orphan's Court is by certiyrar); 
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and nothing elfe cap ftay the proceed- | County, foundedon a Fi. Pa. to Phi 


ings below. 

What is a good tender, and how it 
muft be taken advantage of. 190. I. 

A precedendo granted becaufe the ac- 
tion wasremoved after the referees had 
entered on the bufinefs, under a rule of 
reference. 191-2 

Under what circumftances the court 
will refufe a writ of reftitution, tho’ 
they reverfe the judgment,under which 
pofteflion was obtained. 205 

A Scire Facias upon a judgment ob- 
tained in the Supreme Court againft a 
Garnifhce, is to be brought there, tho’ 
judgment had been obtained in the 
Common Pleas again& the original 


Debtor. 2ut. 
A verdict informally expreffed aided 
by the Court. 241 


A Jew refufing to be fworn as a 
witnefs, becaufe it was Saturday, his 
Sabbath, the Court fined him £ 10. 

213. 

The a& of limitations is a geod bar 
to an action brought by a refident in 
South Carolina againft a refident in 


Pennfylvania. 217. 
Within what time a motion in arreft 
of judgment muft be made. 229. 


In what cafe the court will grant the 
plaintiff leave to enter a verdict, given 
generally, on the proper count. 229. 

What is fufficient caufe to hold a fo- 
reign governor to bail, for an act done 
abroad. 249 

The court cannot direé the hheriff to 
take a Jury from any particular part 
of a County. 252. 

Executions iffued in the cafe of judg 
ments affirmed on writ of Error, may 
include intereft from the date of the 
eriginal judgment. 256. 

Though the Court has-a difcrétiona~ 
ry power to grant, or refufe, imparlan- 
ces, they will not compel Executors to 
plead at the firft term, in order to 
prevent their giving a fair preference 
to certain Creditors. 260. 1. 2. 3. 

A Sheriff cannot pay moncy, levied 
on an Execution, to the nominal Plain- 
tiff, when the writ is indorfed for whofe 
ufe the aGion is profecuted. 265. 

A Non pros. entered on a miftaken 
prefumption that a rule had been ob- 
tained to try, or mon. pros. taken off 
upon terms. 266. 

Judgment the firft day of September 
Term; Tef. Fi. Fa. to Alleghany 


190 : ladelphia County returnable to the la& 


day of the fame September Term, ne- 
ver taken ont, but minuted on the Roll: 
heldto be good within the A@ of 
Affembly. sal 269. 
_ What variances between the declara- 
tien and evidence are immaterial. 307. 
To an anadtion of debt brought 
here, or a judgment obtained in ano- 
ther State, there can be no plea but 


nul tiel record. 


De 
Under what circumftances the air. 
euit Court will order bail, on an a@ion 
brought there, though it had been re- 
fufed in a State Court, in confequence 
of which the Plaincff difcontizued. 
. 330- 
On whom notice to produce deeds 
and ‘papers, fliall be ferved; but if they 
are on record the Court will not in- 
dulge the party with a rule co pro- 
duce them, merely as a cheap mode of 
procuring evidence. 332. 
What isa reafonable time of ferving 
a Subpena, and to move for an attach- 
ments - 333-4 
The Marfhall muft ferve attachments 
on witneffesfor not obeying a Subperna 
wherever they refide, in the Diftric. 
5 
Undet what circumftances, <8 
tions will be iffued, continued, or dif- 
folved. 962. 402. 415. 
An Alias Capias mutt be tefted of 
the term to which the original was re- 
turnable, and be made returnable the 
next immediately infuing term. 372 to 
80. 
Query—What is the regular form 
of proceeding after the return of the 
writ, where only one Defendant is ta- 
ken on a Capias againft feveral Defen- 
dants. 373 to 336. 
Agreement to enter judgment on a 
Promiffory Note “ for what may be 
due” there having been feveral partial 
payments: the amount muft be fettled 
before the Plaintiff can iffue execution ; 
ot the Court will ftay proceedings. 
380. «. 
Writsof Error to remove caufes in- 
to the Supreme Court of the United 
States can only iffue from the Clerk's 
office of the Court. 407. 


The Supreme Court of the United 
States will not awarda cemmiflion to 
examing 
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examine witoeffes 'tillthe commiffion- 
ers are named. 

Whether a Difringas is the proper 
mode to compel the appearance of a 


State. 4or. 
Rule on the Marthall to return a 
fummons iffued againft a State. 402. 


General Rules relative to the practice 
of the Supreme Court of the United 
States. 399+ 400. 411. 

Rule for entering Judgment by de- 
fault againft a State. 4l5- 

See Admiralty. Fuflices of the Peace. 
New Trial. Evidence. Witnefs. Fe 
deral Courts. 

PRE*EMPTION. 

See Real Eftate. 
PRELIMINARIES or 
PEACE, 

Sec Admiralty. 
PRIORITY or DEBTS. 

The order prefcribed to Executors, 
or Adminiftrators, for paying debts, 
refpects voluntary, and not compulfo- 
ry payments, in acourfe of law. 263. 

PRIVATEER. 

Sec Admiralty. M[lezal-Outft. 
PRIZE. 

See Admiralty, 

PRIZE-MONEY. 

See Admiralty. 

PROCESS. 

See PraMice. Federal Courtn 
PROMISSORY NOTES. 
See Bills of Exchange. Witnef:. 

PROTEST. 


See Infurance. 
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REAL ESTATES. 


HE maxim of Caveat Emptor, 
applics only to real eftate; not 
chattels. gt. 
Lands are confidered as chattels for 
the payment of debts in Pennfylvania, 
and may be taken in executionon a Fi. 
Fa. directed to the Sheriff to levy of 
the goods and chattels, &c. 94. 291. 2. 
What conftitutes a fettlement, or 
improvement, right on lands in Penn- 
fylvania, and velts a pre-emption under 
the actof Affembly. 98. 9. 129. 205. 
What judgments and executions are 
binding on lands of a bankrupt. 159. 
A judgment of the Supreme Court, 
in a caufe removed from an Inferior 
Court, is a lien on the Defcndant’s 


AOE- | 


INDE x 





land throughout the State. 158 9. 66 
Real property in Pennfylvania is affets 
for the payment of debts; and is always 
so be fo applied in the cafe of a deficiens 
ey of perfonal property. 189. 190. 
Under what circumftanees a feme 
covert may give away her real eftate 
by Will, or any inftrument in nature of 
a Will. 599 to 204. 
The words “ legal reprefentatives,” 
applied to lands, mutt be the Heir, and 
not the Adminiftrator. 205, 
A fale of lands by Executors under 
a power to fell for the payment of debts 
is good againft creditors ; but not un- 
der a power to fell for the payment of 
legacies. 29r. 
See Wilts. 
RECOGNIZANCE, 
See Admiralty. 
REFERENCE. 
See Praétice. 
RE-HEARING. 
See Praéticc. Admiralty, 
REMAINDER. 
See Execution. 


REMITTITOR. 
See Amendment. 
REPLEVIN. 

See AGion. Difrefi. Mafler anz 
Servant. 
RESTITUTION. 

Under what circumftances the Court 
will refufe a writ of reftitution, though 
they reverfe the judgment, under which 


pofleffion was obtained, 205. 6. 
RULES. 
See Federal Courts. Praéice. 





SCIRE FACIAS. 
See Praétice. Attachments. 
Sk ALS. 

See Federal Courts. 
SEQU ESTRATION. 
See Equity. 
SERVANT. 

See Mafler ond Servant. 
SET-OFF. 

See Defalcation, 
SETTLEMENT. 
See Real Effate. 
SHERIFF. 

See Execution. Real Eftate. 

SLANDER, 

















STATE-NAVY. 





" ong ing any person to 
7 ‘Decision respecting the ak, be enl in the service of the ene- 
supplied to the officers of the State- > myyi an actof 87. 
Navy, =i al- Ni ill excuse pe 996 of Soke 
lowance 0: 206. § ing an enemy, or levying war. the 
° fet of i immediate F ’g7. 347. 
Whether a State nay be admitted § The obscure in the clause 
to defend or assert ac to a debt, § 


for which a suitis depending between 
two individuals in the Circuit Court. 
402, 415. 


Defendant by an individual citizen of 
another State. 9 
STIPULATION. 

See Admiralt 
STOCK CONTRACT. 
The Broker is a good witness 


contract. 301, 
The non attendance of one party at 


the place of transfer, is sufficiently ex- 
cused, if waved by the other party. 
301. 
SUBMISSION. 
See Practice. 
" SUBPOENA. 
See Practice. 


SUPREME COURT. 
See Federal Courts. 
SURETY. 

See Bankrupt. 





binge, 


ce Furies 
TENANT BY THE CURTE- 
SY. 
See Partition. 
TENANT w TAIL. 
See Execution. 








A State is liable to be sued as a$ 


AILS “ESE PLLL LD DDL LS ar 


‘we 
ot 
o 


rela to i of 
wn hp 
intelligible, without the addition of 


2 pr words, by e ing the semi- 
9 es eben “hp a 
must 

2 with a malicious and-mischievous in- 

tention, in order them crimi- 

nalyas misprision ; but drun- 
kenness is no excuse or i 

91. 

The numbef of Jurors that may be 


prove his authority to make a sack 2 returned, and the formof the Pannels, 
2 on trials for High Treason. 335 to . 


\ 342. 
> cA copy of the Caption of the. In- 


ictment, as well as of the Indict. 
ment itself, must be delivered to the 
§ prisoner. 335 to 342. 
What is a sufficient addit>on, and 
what a sufficient definition of the pla- 
ces of abode of Jurors and, Witnesses. 
335 to 342. 

A reasonable time shall be allowed, 
after the list of the names of witnesses 


ie 











TRUSTEE. 














See Driterest. Witness. Sised all his consisting of 
USURY. other tracts of land, to his mother 
See In * er se ee 
weredtit:... tract to her niece, and se rsidueo 


VERDICT. 
VE rath informally expressed 
aided’ by the Court. 211. 292. 
The first verdict given im dollars in 


5 
the State Court. _ 219.3 
In what case the Court will allo ve 
the Plaintiff to petes age fg Si of will 199 to 204: 
generally, VENIRE, vider + Lands devised td sot, and the 
: 





See Practice. 


VARIANCE. 


money divided, sayi 
whom the sale should be Me to 
See Practice. J 


judged, that a sale by the survivor of 
two executors was 223: 

In what case a devise of lands must 
be taken cwm onere; and where the 
personal estate is liable to discharge 
a mortgage on the real. 2438. 

The order prescribed to executors, 





WARRANT or ATTOR- 
NEY. 
See Practice. 

WILL. ‘ &e. and for the paysiient of debts, re- 
He far a prior equitable assign- ; spects voluntary, and not compulsory 
ment of a legacy will be prefer- 2 payments. “ _ 263. 
red toa formal transfer. 49.2 Executors have an unquestionable 
. Evidence admitted that a legacy § right, generally speaking,.to give a 
bequeathed to person by the name § preference to any creditor of the same 
of Samuel, who was always called Q degree: Under what circumstances 
Samuel by the testator, was intendéd § Court will not direct them to 

for person of the name of William. § plead without the usual imparlances. 
70. 71,72. ° : 260. 1. 2. 3. 
When parol testimony may be ad- Evidence admitted to shew wheth. 
mitted to. explain the meaning of a § er the deceased, by canéelling a sub- 
Wall. 80.5% sequent Will, meant #0 revive a for- 
In what case the residuary devisee 2 mer one uncancelled, or to die intes- 
takes land charged with legacies. 121. ¢ tate. 266. 7. 286. 
A ‘bequest of “ wearihg appa-§ General rules as to the revocation 
rel, household furniture, plate, linen, of Wills and'"Testaments, 268: 289. 
books, and every moveabie,” will not The next of kin are only entitled to 
include debts due te the testatrix. 142. \ personal estate in the case of intesta- 
R. B. devised, after payment of $ cy; and.aman cannot be intestate who 
debts, a house to his wife for life, re- 2 has made an executor. The rule is 
mainder to his children. The widow ¢ the same here as in England. — 268. 
and children mortgaged the’house for § A sale of lands by executors, under 
the proper debt of one of the chil- $ 2 power to sell for the payment of 
dren ; and the house was sold to pay ¢ debts, is good against creditors ; but 
the mortgage money : Adjudged, that § not if the power is to sell for the pay- 
the surplus be paid to the widow, on § ment of legacies. 291. 
security that her executors should, af- > WILSON, 
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INDEX | | 
WILSON, JAMES. 5 | Avubscribing withest to aDeed, at 
See i ; the s¢ ; 

WITNESS. 


A creditor is nét excluded from a2 _ to prove £ 3 


















ing testimony, as such ; but if he ac- 
knowledges an ion, that he 
shall gain or lose by the fate of the 
cause, he ought not to be admitted as 
a witness. 50. 
The judgment of a Justice of the 
Peace given merely on the attestation ; 
of the party interested, cannot be sus- 
tained. 77. 8. 114. 
Under what cireumstance$ aresidu- 
ary Legatee will be admitted. wit- > ‘An agent to sell lands, is not a com- 
The Plaintiff is a good witness to coutents 
prove the death of the subscribing wit- 
wang eS in order to let in evi- A 
dence of the writing. 116.7. 8. ‘P me 
Whether pe tn Plaintiff, or ¢ setchaiper sist aera go ag on 
mere Trustee, can be a witness in the Insolvent lows discharged 968. 
ne = eal. in not. A Broker is a 
The indorsor, the original payee, § ,. : : - 
who had become a bankrupt, is not a $ Pie uate) crn custructions for mae 
witness to prove, the want of conside- Phe addition of ditaaioes te boat 
ration, in ——- by the indorsee ¢ _. ‘ tnesses > ot 
against the drawer. 194. . - 
Modifications of the rule, that a mg High Treason, and tme allowed 
witness shall not be reper to con- tera 342. 344. 
tradict, or explain, his own deed, or ; ‘ : 
instrument. : 196. 7. : See Evidence. Treason. 
A Guardian who had given a re- > 
ceipt, was admitted as a witness, up- See Slander. Treason. Legal Repre- 


bei d. . sentatives. 
on ew ech =i WRIT or ERROR. 


A Jew refusing to be sworn as a 
witness on his sabbath (Saturday) = See Practice. Arrest of Fudgment- 
213. * 


fined. « 


